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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

_  .  _  .  .  .  _  ..  [Filed  June  8,  1956] 

Sunbeam  Television  Corporation, 

Appellant, 

v.  Case  No.  13, 180 

Federal  Communications  Commission, 

Appellee, 

Biscayne  Television  Corporation, 

Intervenor. 

East  Coast  Television  Corporation, 

Appellant, 

v.  Case  No.  13, 181 

Federal  Communications  Commission, 

Appellee, 

Biscayne  Television  Corporation, 

Intervenor. 

South  Florida  Television  Corporation, 

Appellant, 

v.  Case  No.  13, 183 

Federal  Communications  Commission, 

Appellee, 

Biscayne  Television  Corporation, 

Intervenor. 

STIPULATION 

Counsel  for  the  respective  parties  herein  stipulate  as  follows: 

I.  The  questions  presented  by  this  appeal  are: 

1.  Whether  the  Commission  committed  reversible  error  and 
deprived  Appellants  of  a  fair  hearing  by: 

(a)  its  refusal  to  require  Intervenor  to  disclose  information, 
and  to  permit  cross-examination  and  the  introduction  of  evidence 
concerning  those  broadcast  stations  outside  of  Miami,  in  which 
Intervenor1  s  principals  hold  an  ownership  interest; 
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(b)  its  consideraticn  of  the  review,  analysis  and  comment 
on  Appellants'  exceptions  and  oral  argument  by  the  Commission's 
Office  of  Opinions  and  Review,  in  view  of  the  provisions  of  Section 
5(c)  of  the  Communicatons  Act; 

(cj  failing  to  make  specific  rulings  upon  each  relevant  and 
material  exception  and  contention  presented  by  Appellants; 

V 

(d)  the  participation  of  Commissioner  Mack  in  the  Com- 
miission's  deliberation  and  action,  even  though  he  had  not  been 
present  at  the  oral  argument. 

2.  Whether  the  Commission  erred  in  failing  to  find  and 
conclude  that  the  Biscayne  proposal  constituted  a  violation  of  Sections 
3.35  and  3.240  of  the  Commission's  Rules  and  the  Commission's  policy 
underlying  those  rules. 

3.  In  its  decision  in  the  comparative  proceeding  involving 
the  competing  applications  of  Appellants  and  Intervenor,  did  the  Com¬ 
mission  make  proper  and  adequate  findings  and  conclusions  with  respect 
to  all  relevant  and  significant  points  of  difference  between  the  parties, 
and  was  the  Commission's  evaluation  of  these  factors  in  reaching  its 
decision  erroneous?* 

n.  Appellants'  typewritten  briefs  will  be  served  and  filed  on  or 
before  July  2,  1956.  Typewritten  briefs  of  Appellee  and  Intervenor 
will  be  served  and  filed  on  or  before  September  1,  1956.  Typewritten 
reply  briefs,  if  any,  will  be  served  and  filed  on  or-  before  September, 
1956.  Printed  briefs  and  the  joint  appendix  will  be  served  and  filed 
on  or  before  September  25,  1956. 

HI.  In  preparing  briefs,  the  parties  shall,  when  referring  to 
record  material,  indicate  the  page  or  pages  in  the  original  record  where 
such  material  may  be  found.  The  pages  of  the  joint  appendix  shall  be 

i 

*  Neither  Appellee  nor  Intervenor  necessarily  concede  factual 
assertions,  if  any,  implicit  in  these  questions,  and  they  reserve  the  right 
to  argue  that  Questions  1(b),  (c),  and  (d)  are  not  properly  before  the 
Court. 
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consecutively  numbered  and  shall,  in  addition,  bear  appropriate  record 
page  numbers  so  that  the  references  to  the  record  material  printed  in 
the  joint  appendix  may  readily  be  found. 


IV.  Only  such  portions  of  the  Notice  of  Appeal  and  of  the  Notice 
of  Intention  to  Intervene  as  shall  be  designated  by  any  of  the  parties  shall 
be  printed  in  the  joint  appendix. 


/s/  Richard  A.  Solomon,  Esquire 
New  Post  Office  Building 
Washington,  D.  C. 

Counsel  for  Federal 
Communications  Commission 

/s/  Jack  P.  Blume,  Esquire 
1001  Connecticut  Avenue,  N.  W. 
Washington,  D.C. 

Counsel  for  South  Florida 
Television  Corporation 


Respectfully  submitted, 

/s/  Bernard  Koteen,  Esquire 
Wyatt  Building 
Washington,  D.C. 

Counsel  for  Sunbeam 
Television  Corporation 

/s/  D.  M.  Patrick,  Esquire 
810  Colorado  Building 
Washington,  D.C. 

Counsel  for  Biscayne 
Television  Corporation 


/s/  Arthur  Scharfeld,  Esquire 
752  National  Press  Building 
Washington,  D.C. 

Counsel  for  East  Coast 
Television  Corporation 


Dated:  June  4,  1956 


[  Filed  June  8,  1956] 

Before:  Burger,  Circuit  Judge,  in  Chambers. 

ORDER 

Upon  consideration  of  the  prehearing  conference  held  before  me 
on  May  3,  1956,  and  of  the  stipulation  of  all  parties  to  the  above  cases 
regarding  the  issues  presented,  the  manner  of  preparation  of  the  briefs 
and  joint  appendix  and  the  dates  for  filing  said  briefs  and  joint  appendix, 
it  is 

ORDERED  that  the  aforesaid  prehearing  stipulation  be,  and  it  is 
hereby,  approved  and  that  the  clerk  be,  and  he  is  hereby,  directed  to 
file  said  prehearing  stipulation  forthwith. 
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IT  IS  FURTHER  ORDERED  that  the  prehearing  stipulation  shall  be 
printed  in  the  joint  appendix  and  shall  control  further  proceedings  in . 
these  cases  unless  modified  by  further  order  of  this  Court, 

Dated:  June  6,  1956 

Before:  Edgerton,  Chief  Judge,  in  Chambers. 

ORDER  [Filed  November  6,  1956] 

Upon  consideration  of  the  motion  of  appellants  in  cases  No.  13, 130 
and  No.  13, 183  for  an  extension  of  time  to  file  their  typewritten  reply 
briefs  to  November  9,  1956,  and  to  extend  the  time  for  filing  the  printed 
briefs  and  the  joint  appendix  to  November  19,  1956,  and  it  appearing  that 
all  other  parties  consent  thereto,  it  is 

ORDERED  that  the  aforesaid  appellants’  motion  be,  and  it  is  hereby, 
granted. 

Dated:  November  6,  1956 


SUNBEAM  TELEVISION  CORPORATION',)  [  Filed  February  20,  1956] 

Appellant  j 

v.  )  Case  No.  13, 180 

) 

FEDERAL  COMMUNICATIONS  ) 

COMMISSION,  ) 

Appellee  j 

NOTICE  OF  APPEAL  AND  STATEMENT  OF 
REASONS  THEREFOR 

NOTICE  OF  APPEAL 

Now  comes  Sunbeam  Television  Corporation,  this  20th  day  of 
February,  1956,  pursuant  to  Section  402(b)  of  the  Communications  Act 
of  1934,  as  amended  (47  U.S.C.  402(b)  ),  and  gives  this  notice  of  appeal 
from  a  decision  of  the  Federal  Communications  Commission,  released 
January  20,  1956,  in  Docket  No.  10858,  File  No.  BPCT-1816,  denying 
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the  application  of  appellant  for  a  construction  permit  for  a  new  commercial 
television  broadcast  station  to  operate  on  Channel  7  in  Miami,  Florida. 

STATEMENT  OF  THE  NATURE  OF  THE  PROCEEDINGS 

1.  Appellant,  Sunbeam  Television  Corporation,  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Florida,  having  its 
offices  and  principal  place  of  business  in  Miami,  Florida. 

2.  Appellant  timely  filed  an  application  with  the  Federal  Commu¬ 
nications  Commission  seeking  a  construction  permit  for  a  new  commercial 
television  broadcast  station  to  operate  on  Channel  7  in  Miami,  Florida. 
This  application  was  mutually  exclusive  ydth  the  applications  of  Biscayne 
Television  Corporation,  East  Coast  Television  Corporation  and  South 
Florida  Television  Corporation,  all  of  which  are  Florida  corporations 
and  all  of  which  also  timely  filed  applications  for  the  same  television 
channel  in  Miami.  The  applications  of  all  four  applicants  were  therefore 
designated  for  a  consolidated  hearing  to  determine,  in  essence,  which 
application  should  be  granted  in  the  public  interest,  convenience  and 
necessity. 

3.  Hearing  was  duly  held  before  a  hearing  examiner,  who  subse¬ 
quently  issued  an  initial  decision  proposing  to  grant  the  application  of 
Biscayne  Television  Corporation  and  to  deny,  among  others,  the  applica¬ 
tion  of  appellant.  Despite  the  exceptions  and  brief  filed  by  appellant,  the 
Commission’s  decision  here  appealed  from  affirmed  the  determination 

of  the  examiner. 

4.  Appellant’s  ownership  consists  of  fifteen  persons,  all  of  whom 
reside  in  the  Miami  area.  50. 1%  of  appellant’s  stock  was  proposed  to  be 
voted  by  persons  who  would  devote  full  time  to  the  day-to-day  operation 
of  the  proposed  television  station;  another  27.  5%  of  the  stock  would  be 
owned  by  persons  who  would  devote  a  significant  part  of  their  time  to  the 
day-to-day  operation.  Neither  appellant  nor  any  of  the  persons  associated 
with  it  is  connected  with  any  medium  of  mass  communications  either 

in  the  Miami  area  or  elsewhere. 

5.  Biscayne  Television  Corporation  (hereafter  referred  to  as 
Biscayne)  consists  of  ten  stockholders.  67-1/2%  of  the  stock  of  Biscayne 
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is  voted  by  residents  of  the  Miami  area,  including  15%  voted  by  its  presi¬ 
dent,  who  had  resided  there  for  only  one  year  as  of  the  time  of  the  hearing 
and  who  had  no  local  community  or  civic  associations  in  that  area.  22% 
of  the  stock  of  Biscayne  would  be  voted  by  three  of  its  stockholders 
who  would  devote  substantially  full  time  to  the  operation  of  the  proposed 
station,  including  the  15%  represented  by  its  president.  None  of  its 
remaining  stockholders  would  devote  any  time  to  the  day-to-day  operation. 

6.  42-1/2%  of  the  Biscayne  stock  is  held  by  John  S.  Knight, 

James  L.  Knight  and  their  employees  or  associates  in  the  operation  of 
the  Knight  newspapers  and  broadcast  stations.  An  additional  42-1/2%  is 
owned  by  James  N.  Cox,  Jr.  and  his  employees  and  associates  in  the 
operation  of  the  Cox  newspapers  and  broadcast  stations.  The  remaining 
15%  is  owned  by  Niles  Trammell,  BiscayneTs  president,  formerly 
Chairman  of  the  Board  and  before  that  President  of  the  National  Broad¬ 
casting  Company.  Mr.  Trammell  is  now  a  party  to  a  consultant  con¬ 
tract  with  N.  B.  C. ,  whereby  he  can  be  called  upon  for  advice  with 
respect  to  sales,  station,  program  and  major  policy  matters  by  N.  B.  C. , 
which  requires  him  to  do  nothing  in  conflict  with  N.  B.C.  interests, 
and  for  which  he  is  paid  an  annual  compensation  of  $25,  000. 

7.  The  Knight  and  Cox  interests  separately  control  the  two  domi¬ 

nant  daily  newspapers  in  Miami.  Each  of  them  also  owns  a  standard 
broadcast  station  and  a  frequency  modulation  station  in  Miami.  Of  these, 
one  of  the  standard  broadcast  and  one  of  the  frequency  modulation 
stations  are  proposed  to  be  assigned  to  Biscayne;  the  other  standard 
and  frequency  modulation  stations  were  proposed  to  be  sold  to  strangers 
to  Biscayne  prior  to  commencement  of  proposed  television  operations 
by  Biscayne.  Moreover,  the  Commission  conditioned  its  grant  to  Bis¬ 
cayne  only  on  the  disposal  of  these  stations  prior  to  the  commencement 
of  program  tests  on  the  station,  a  condition  which  would  permit  the 
simultaneous  commercial  operation  for  a  period  of  years  in  Miami  of 
two  standard  broadcast  stations,  two  frequency  modulation  stations 
and  one  VHF  television  station  owned  by  Biscayne  or  substantial  stock-  < 

holders  of  Biscayne.  The  two  standard  broadcast  stations  owned  by 
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the  Knight  and  Cox  interests  are  two  of  the  three  leading  standard 
broadcast  stations  in  the  Miami  area. 

3.  The  Cox  interests  also  control  a  standard,  an  FM  and  a  tele- 
v  ision  station  in  Atlanta,  Georgia,  together  with  the  only  newspaper  in 
that  city;  a  standard,  an  FM  and  a  television  station  in  Dayton,  Ohio, 
together  with  the  only  newspapers  there;  and  the  only  newspapers  in 
Springfield,  Ohio.  The  Knight  interests  also  own  a  daily  newspaper 
in  Detroit,  Michigan;  a  45%  interest  in  a  standard,  an  FM  and  a  tele¬ 
vision  station  in  Akron,  Ohio,  together  with  the  only  daily  newspaper 
there;  and  a  42%  interest  in  a  radio  and  a  television  station  in  Chicago, 
Illinois,  together  with  a  daily  newspaper  in  that  city. 

9.  At  the  hearing  Biscayne  introduced  on  its  own  behalf  certain 
evidence  relating  to  the  broadcast  records  of  the  Cox  and  Knight  stations 
located  in  Miami,  but  objected  to  the  admission  of  any  evidence  re¬ 
lating  to  the  broadcast  records  of  the  Cox  and  Knight  stations  located 
outside  of  Miami  and  resisted  every  attempt  on  the  part  of  the  other 
applicants,  including  appellant,  to  obtain  information  relating  to  the 
broadcast  records  of  those  stations.  The  Examiner  categorically  re¬ 
fused  to  require  disclosure  of  such  information  or  to  admit  any  of  it 
into  the  record.  In  its  decision  the  Commission  affirmed  the  Examiner 
in  this  ruling. 

10.  In  its  decision  the  Commission  concluded  that  all  the  applicants 
were  substantially  equal  in  programming,  program  policies  and  pre  - 
paration  of  proposals,  studios,  equipment,  staffing,  and  civic  participa¬ 
tion.  It  concluded  that  appellant  should  be  preferred  over  Biscayne  on 
the  basis  of  greater  local  ownership  and  diversification  of  business  and 
professional  endeavors  of  its  principals,  and  because  a  grant  to  it  would 
better  promote  the  Commissions  policy  favoring  the  diversification  of 
the  media  of  mass  communications.  But  the  Commission  also  concluded 
that  Biscayne  should  be  preferred  over  appellant  on  the  basis  of  inte¬ 
gration  of  ownership  with  management,  on  the  basis  of  greater  broadcast 
experience  in  the  Miami  area,  and  on  the  basis  of  the  broadcast  records 
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of  the  Cox  and  Knight  standard  broadcast  stations  in  Miami.  In  view 
thereof,  the  Commission  finally  concluded  that  the  applicaticn  of  appellant 
should  be  denied  in  favor  of  the  Biscayne  application. 

STATEMENT  OF  THE  REASONS  OF  WHICH  THE  APPELLANT 

INTENDS  TO  RE?LY 

11.  The  Commissions  refusal  either  to  require  disclosure  of 
information  or  to  permit  introduction  into  the  record  of  evidence  relating 
to  the  broadcast  records  of  the  Cox  and  Knight  stations  in  Atlanta, 

Georgia,  Dayton,  Ohio,  Akron,  Ohio  and  Chicago,  Illinois  deprived 
appellant  of  a  full  and  fair  hearing  and  rendered  invalid  the  Com¬ 
mission’s  conclusion  that  Biscayne  should  be  preferred  on  the  bases  of 
broadcast  experience  and  the  broadcast  records  of  stations  associated 
with  the  Knight  and  Cox  interests.  The  Commission  also  concluded  that  an 
important  factor  favoring  Biscayne  in  the  integration  of  ownership  with 
management  was  the  "strong  experience"  of  that  ownership;  hence  the 
exclusion  of  these  matters  from  the  knowledge  of  appellant  and  from 

the  record  renders  invalid  the  Commission’s  preference  for  Biscayne 
on  that  basis.  Consequently,  none  of  the  reasons  assigned  by  the  Com- 
m  ission  for  preferring  Biscayne  over  appellant  is  valid. 

12.  Without  regard  to  the  matters  set  forth  in  paragraph  11, 
supra,  the  Commission  conclusions  assigning  a  preference  to  Biscayne 
over  appellant  on  the  basis  of  integration  of  ownership  with  management 
of  the  proposed  station  are  not  supported  by  the  Commission’s  findings, 
are  not  supported  by  substantial  evidence  and  are  arbitrary  and  capricious. 

13.  Without  regard  to  the  matters  set  forth  in  paragraph  11, 
supra,  the  Commission’s  conclusions  assigning  a  preference  to  Biscayne 
over  appellant  on  the  basis  of  broadcast  experience  are  not  supported  by 
the  Commission’s  findings,  are  not  supported  by  substantial  evidence, 
and  are  arbitrary  and  capricious. 

14.  Without  regard  to  the  matters  set  forth  in  paragraph  11, . 
supra,  the  Commission’s  conclusions  assigning  a  preference  to  Biscayne 
over  appellant  on  the  basis  of  broadcast  records  of  Miami  radio  stations 
owned  by  the  Cox  and  Knight  interests  are  not  supported  by  the  Commission’s 
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findings,  are  not  supported  by  substantial  evidence,  and  are  arbitrary 
and  capricious. 

15.  In  refusing  to  deny  the  application  of  Biscayne  in  favor  of 
appellant’s  application  because  a  grant  to  appellant  would  promote  the 
diversification  of  the  media  of  mass  communications,  the  Commission 
committed  prejudicial  error  in  that: 

a.  It  drew  conclusions  seeking  to  mitigate  the  magnitude 
and  importance  of  Biscayne’ s  associations  with  media  of  mass 
communications  which  are  not  supported  by  its  findings,  are  not 
supported  by  substantial  evidence,  and  which  are  arbitrary  and 
capricious  and  contrary  to  law. 

b.  It  committed  error  in  refusing  to  consider  as  a  factor 
adverse  to  Biscayne  the  association  of  its  president  with  the 
National  Broadcasting  Company. 

c.  It  committed  error  in  refusing  to  consider  as  a  factor 
adverse  to  Biscayne  the  fact  that  its  decision  would  permit  two 
standard  broadcast  stations  and  two  FM  broadcast  stations  asso¬ 
ciated  with  Biscayne  to  operate  simultaneously  in  Miami. 

RELIEF  REQUESTED 

WHEREFORE,  Appellant  prays  that  the  Court  reverse  the  decision 
of  the  Commission  released  January  20,  1956  denying  the  application  of 
appellant  for  a  construction  permit  for  a  new  commercial  television  sta¬ 
tion  to  operate  on  Channel  7  in  Miami,  Florida,  and  remand  the  pro¬ 
ceeding  to  the  Commission  for  further  proceedings,  including  the  taking 
of  additional  evidence,  in  accordance  with  the  Court’s  mandate. 

Respectfully  submitted, 

/s/  Bernard  Koteen 
/s/  Alan  Y.  Naftalin 


February  20,  1955 


836  Wyatt  Building 
Washington  5,  D.  C. 

/s/  Samuel  Miller 

Washington  Building 
Washington  5,  D.C. 


[ACKNOWLEDGEMENT  OF  SERVICE] 
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[Filed  February  20,  1956]  .  .  .. 

EAST  COAST  TELEVISION  CORPORATION,  ) 

Appellant,  j 

v.  )  No.  13,181 

FEDERAL  COMMUNICATIONS  COMMISSION, j 

Appellee.  ) 

NOTICE  OF  APPEAL 

East  Coast  Television  Corporation,  a  Florida  corporation,  hereby 
gives  notice  of  appeal  from  the  Decision  of  the  Federal  Communications 
Commission,  public  notice  of  which  was  given  on  January  20,  1956, 
by  which  the  application  of  the  appellant  for  a  permit  to  construct  a 
commercial  television  station  to  operate  on  Channel  7  at  Miami,  Florida, 
was  denied  and  the  mutually- exclusive  application  of  Biscayne  Television 
Corporation  for  the  same  facility  was  granted. 

This  appeal  is  taken  and  this  notice  is  given  pursuant  to  Section 
402(b)  and  (c)  of  the  Communications  Act  of  1934,  as  amended,  47 
U.S.C.  402(b)  and  (c),  and  Rule  37  of  the  rules  of  this  Court. 

NATURE  OF  TEE  PROCEEDINGS 

Appellant  applied  to  the  Federal  Communications  Commission  for 
a  permit  to  construct  a  new  commercial  television  broadcasting  station 
to  operate  on  Channel  7  at  Miami,  Florida.  Mutually-exclusive  appli¬ 
cations  for  the  same  facility  were  filed  by  Biscayne  Television  Corporation 
(hereinafter  ’’Biscayne”),  South  Florida  Television  Corporation,  and  Sun¬ 
beam  Television  Corporation.  On  January  20,  1954,  the  Commission 
designated  all  of  the  applications  for  hearing  before  an  Examiner  on 
stated  issues  to  determine  on  a  comparative  basis  which  one  of  the 
applications  should  be  granted. 

Under  the  provisions  of  the  then-current  Commission  rules  and 
procedures,  each  applicant  submitted  to  the  Examiner  '’points  of  re¬ 
liance”  or  ’’matters  relied  upon”  as  against  the  other  applicants,  after 
an  advance  exchange  of  certain  information  supplementary  to  the  data 
contained  in  the  respective  applications.  The  offer  and  reception  of 
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evidence  in  the  hearing  was  governed  by  the  said  "points  of  reliance"  or 
"matters  relied  upon. " 

A  prehearing  conference  was  held  on  February  10,  1954.  The 
record  was  formally  opened  by  the  Examiner  on  February  19,  1954; 
however,  sessions  in  the  nature  of  conferences  between  counsel  and 
the  Examiner  were  held  on  February  19,  March  15,  April  2,  and  May  11, 
1954.  Evidence  was  taken  between  the  dates  of  May  17  and  June  17, 

1954,  when  the  record  was  closed.  All  parties  filed  proposed  findings 
of  fact  and  conclusions  of  law.  An  Initial  Decision  was  released  on 
January  18,  1955,  initially  granting  the  application  of  Biscayne  and 
denying  the  other  applications.  All  parties  filed  exceptions  to  the  Initial 
Decision  and  oral  argument  was  held  before  the  Commission  en  banc 
on  May  2,  1955.  On  January  20,  1956,  the  Decision  here  appealed 
from  was  released. 

STATEMENT  OF  REASONS  UPON  WHICH  APPELLANT  INTENDS 

TO  REPLY 

1.  Appellant  was  arbitrarily  and  wrongfully  deprived  of  a  full 
and  fair  hearing  on  its  application,  contrary  to  the  provisions  of 
Section  309(b)  of  the  Communications  Act  of  1934,  as  amended  (47  U.S.C. 
309(b) )  and  the  Commission's  Rules: 

(a)  Under  the  Commission's  stated  Issue  No.  4(a),  relating 
to  the  background  and  experience  of  the  applicants  and  their  principals, 
appellant  was  entitled  -  upon  its  request  duly  made  -  to  have  Biscayne 
supply  at  the  outset  of  the  proceeding  certain  specific  information  on 

the  operation  of  several  broadcast  stations  in  communities  outside  Miami 
in  which  principals  of  Biscayne  had  ownership  interests  and/or  official 
relationships.  The  refusal  of  the  Examiner  and  the  Commission  to  order 
the  production  of  such  information  under  the  hearing  procedure  then  pre¬ 
vailing  wrongfully  deprived  appellant  of  its  right  under  the  then-current 
Commission  Rule  1.  841(a)  to  prepare  points  of  reliance  against  Biscayne 
flowing  from  the  facts  of  past  operation  of  the  said  broadcast  stations. 

(b)  The  refusal  of  the  Examiner  and  the  Commission  to 
permit  cross-examination  of  Biscayne' s  principals  with  respect  to  the 
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matters  stated  in  paragraph  (a),  above,  was  an  equally  arbitrary  appli¬ 
cation  of  the  Commission’s  existing  procedures  and  policy  and  deprived 
appellant  of  the  opportunity  to  respond  fully  to  the  Commission’s  Issue 
No.  4(a)  relating  to  the  background  and  experience  of  the  principals  of 

Biscayne. 

(c)  Consideration  and  action  by  the  Commission  on  appellant’s 
exceptions  and  oral  argument  after  ’’review,  analysis  and  comment  on 
the  factual,  legal  and  technical  matters  involved”  by  the  Commission’s 
Office  of  Opinions  and  Review,  pursuant  to  the  provisions  of  the  Com¬ 
mission’s  Public  Notice  20145  of  May  19,  1955,  was  contrary  to  the  pro¬ 
visions  of  Section  5(c)  of  the  Communications  Act  which  limits  the 
function  of  the  ’’review  staff”  between  Initial  Decision  and  Oral  Argu¬ 
ment  to  preparing  ”a  compilation  of  the  facts  material  to  the  exceptions 
and  replies  thereto  filed  by  the  parties.  ” 

(d)  The  Commission’s  Decision  is  contrary  to  the  provisions 
of  Rule  1. 857  in  that  it  does  not  ’’contain  a  ruling  on  each  relevant  and 
material  exception  filed  and  the  appropriate  rule  or  order  and  the 
sanction,  relief  or  denial  thereof,  ”  for  any  party,  including  the  Broad¬ 
cast  Bureau. 

2.  The  Commission  arbitrarily  and  capriciously  made  findings 
of  fact  in  favor  of  Biscayne  which  were  unsupported  by,  or  contrary 
to,  the  evidence  of  record,  as  follows: 

(a)  Niles  Trammell,  president  of  Biscayne,  is  a  resident 
of  Miami  Beach,  Florida. 

(b)  Mr.  Trammell’s  status  as  a  consultant  to  the  National 
Broadcasting  Company  does  not  conflict  with  his  duties  as  president, 
a  director,  and  general  manager  of  Biscayne. 

(c)  Mr.  Trammell  has  participated  in  numerous  civic 

activities. 


cayne. 


(d)  Mr.  Trammell  will  devote  his  time  primarily  to  Bis- 


(e)  Mr.  Trammell  will  relinquish  his  consultant’s  contract 
with  the  National  Broadcasting  Company  if  it  would  impair  his  efficiency 
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in  Biscayne. 

3.  The  Commission  arbitrarily  and  capriciously  failed  to  make 
findings  of  fact  of  decisional  significance  adverse  to  Biscayne  which 
were  required  by  the  evidence  of  record,  as  follows: 

(a)  Biscayne  held  but  a  single  stockholders’  meeting  prior 
to  January  1954;  two  of  the  five  directors’  meetings  which  were  held 
took  place  in  New  York,  New  York,  and  Akron,  Ohio;  and  the  pro¬ 
gramming  and  program  policy  of  the  proposed  Biscayne  station  were 
not  discussed  at  any  of  the  meetings. 

(b)  John  S.  Knight,  vice-president  of  Biscayne,  did  not 
take  part  in  the  formulation  of  programming;he  did  not  participate  in 
drafting  the  program  policy  statement,  the  statement  of  policy  was 
written  by  Messrs.  Trammell  and  LeGate;  and  program  descriptions 
were  prepared  by  Mr.  LeGate. 

(c)  Mr.  Trammell  filed  his  Federal  Income  Tax  Return 
in  March  1954  in  the  State  of  New  York;  he  did  not  participate  in  civic 
activities  in  the  Miami  area;  and  the  extent  of  his  activity  in  civic  or¬ 
ganization  s  elsewhere,  in  which  he  held  membership,  is  unknown. 

(d)  Mr.  Trammell  has  an  office  at  the  National  Broadcasting 
Company  in  New  York,  New  York. 

(e)  Biscayne’ s  exhibits  submitted  in  the  subject  hearing 
were  prepared  in  New  York  by  four  NBC  employees  and  one  former 
employee  of  NBC . 

(f)  The  general  over-all  policy  of  Station  WQAM,  the  ”Knight 
station”  in  Miami,  Florida,  was  established  by  the  manager,  Mr.  Uridge, 
who  was  neither  a  stockholder  nor  director  of  the  station;  John  S.  Knight’s 
only  interest  in  the  station  has  been  financial. 

(g)  James  M.  Cox,  Jr. ,  vice-president  of  Biscayne,  is  not 
acquainted  with  the  day-to-day  programming  of  the  Cox  radio  and  tele¬ 
vision  stations  in  Dayton,  Ohio;  Atlanta,  Georgia:  and  Miami,  Florida; 
he  is  a  director  of  Eastern  Airlines,  Inc. ,  located  in  New  York;  and  his 
church  affiliation  is  solely  in  Dayton,  Ohio. 
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(h)  In  1937  the  ’"Knight  group”  bought  and  discontinued  pub¬ 
lication  of  the  Miami  Tribune,  a  daily  newspaper  in  Miami,  at  the  same 
time  that  it  purchased  the  Miami  Herald. 

(i)  The  Miami  Daily  News  publishes  five  or  six  editions 
daily  and  the  Miami  Herald  publishes  three  or  four  editions  daily. 

(j)  Radio  Stations  WQAM,  WIOD,  and  WGBS  are  the  three 
dominant  standard  broadcast  stations  in  Miami. 

(k)  Mr.  LeGate,  Biscayne"  s  proposed  television  station 
manager,  and  Mr.  Scott,  Biscaynefs  proposed  chief  engineer,  have 
had  no  television  experience. 

(l)  Biscayne  will  give  preference  to  the  employment  of  staff 
members  of  Stations  WQAM  and  WIOD  who  are  inexperienced  in  tele¬ 
vision  station  operation. 

(m)  Under  the  direction  of  Mr.  LeGate,  Radio  Station  WIOD 
broadcast  an  excessive  number  of  commercial  spot  announcements. 

(n)  Biscayne"  s  plans  for  use  of  technical  equipment  are  in¬ 
ferior  to  those  of  appellant. 

(o)  Biscayne" s  proposed  studios  lack  space  for  essential 
staff  and  administrative  functions. 

(p)  Biscayne"  s  plans  for  staffing  its  proposed  station  are 
inferior  to  appellant’s  plans. 

4.  The  Commission  arbitrarily  and  capriciously  stated  con¬ 
clusions  not  based  on  evidence  of  record,  or  contrary  to  the  facts  of 
record,  as  follows: 

(a)  Biscayne"  s  staff  is  adequate  to  carry  out  Biscayne"  s 
program  proposals. 

(b)  The  over-all  performance  of  Radio  Stations  WIOD  and 
WQAM  has  been  good,  and  in  some  respects  superior. 

(c)  The  programming  of  Stations  WIOD  and  WQAM  gives 
assurance  that  the  program  proposals  of  Biscayne  will  be  effectuated 
as  represented. 

(d)  Messrs.  Trammell  and  Cox  are  local  residents  of  Miami. 
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(e)  Mr.  Trammell1  s  national  civic  activities  are  "very 
significant. " 

(f)  Biscayne  is  to  be  preferred  to  appellant  with  respect 
to  integration  of  ownership  and  management. 

(g)  Mr.  Trammell  has  had  executive  experience  of  a  high 
order  in  radio  and  television. 

(h)  Nearly  every  member  of  the  board  of  directors  of  Bis¬ 
cayne  has  had  some  experience  in  broadcasting  matters  from  the  policy 
standpoint  and  Biscayne  is  to  be  preferred  to  appellant  on  this  basis. 

(i)  Mr.  Trammeirs  consultant’s  contract  with  the  National 
Broadcasting  Company  will  not  conflict  with  the  performance  of  his 
duties  in  Biscayne. 

(j)  The  fact  that  the  said  consultant’s  contract  with  NBC 
is  not  in  evidence  affects  the  weight  to  be  given  to  the  evidence  of  the 
terms  of  the  contract  which  are  of  record. 

(k)  Mr.  Trammell’s  compensation  under  the  said  consul¬ 
tant’s  contract  is  an  "honorarium. " 

(l)  With  respect  to  the  issue  of  concentration  of  control  of 
the  media  of  mass  communications,  there  is  no  indication  in  the  record 
that  the  principals  of  Biscayne  have  demonstrated  the  "fact,  power,  or 
tendency"  to  suppress  competition. 

(m)  Biscayne’ s  principals  have  not  indicated  any  tendencies 
toward  monopolistic  practices. 

(n)  The  Cox  and  Knight  communications  interests  are  not 
so  interconnected  by  ownership  or  geography  as  to  form  a  chain  of  pos¬ 
sible  concentration  of  communications  upon  a  national  or  sectional  basis. 

(o)  Under  the  facts  of  this  case,  indicia  of  concentration  of 
control  over  the  media  of  mass  communications  do  not  appear  on  the 
record  except  in  connection  with  the  ownership  interests  involved. 

5.  The  Commission  arbitrarily  and  capriciously  failed  to  state 
conclusions  of  decisional  significance  compelled  by  the  facts  of  record, 
proper  findings  of  fact,  reason,  the  administrative  standards  of  the 
Communications  Act,  and  the  policy  of  the  Commission,  as  follows: 
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(a)  A  grant  of  the  Biscayne  application  would  create  a  sub¬ 
stantial  monopoly  of  the  media  of  mass  communications  in  the  Miami 
area. 

(b)  A  grant  of  the  Biscayne  application  would  promote  the 

/ 

multiple  ownership  of  television  stations,  contrary  to  the  policy  of  the 
Commission  and  to  the  public  interest. 

(c)  A  grant  of  the  Biscayne  application  would  most  poorly 
serve  the  public  interest  because  it  would  reduce  the  competition  in 
the  Miami  area  between  standard  and  television  broadcasting. 

(d)  Biscayne  has,  in  advance,  abdicated  its  licensee  res¬ 
ponsibility  to  its  president  and  15%  stockholder,  Mr.  Trammell. 

(e)  The  principals  of  Biscayne  have  demonstrated  through 
their  lack  of  participation  in  other  broadcast  operations  that  they  will 
not  exercise  their  licensee  responsibilities  in  their  proposed  Miami 
television  station. 

(f)  The  proposals  of  Biscayne  are  not  the  product  of  the 
principals  of  Biscayne  but  the  proposals  almost  solely  of  "experts, " 
especially  employees  of  NBC. 

(g)  The  principals  of  Biscayne  do  not  have  their  roots  in 
the  Miami  area  but  rather  in  New  York  and  Ohio. 

(h)  Mr.  Trammell,  the  dominant  figure  in  Biscayne,  has 
his  loyalties  and  duties  severely  divided  between  Biscayne  and  NBC, 
and  Biscayne’ s  application  should  be  denied  because  he  is  an  employee 
of  NBC. 

(i)  Biscayne’ s  principal  managerial  personnel  is  inexperienced 
in  television  station  operation  and  the  applicant  proposes  to  secure  the 
nucleus  of  its  staff  from  among  inexperienced  persons. 

(j)  Biscayne’ s  proposed  station  would  be  a  network  satel¬ 
lite  at  night  rather  than  an  outlet  for  local  expression. 

(k)  Biscayne  has  little  meaningful  integration  of  ownership 
and  management. 

(l)  The  relationship  of  Mr.  Trammell  with  NBC  would  ad¬ 
versely  affect  competition  among  television  stations  in  the  Miami  area 
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for  affiliation  with  NBC,  if  the  Biscayne  application  should  be  granted. 

(m)  Biscayne’ s  operational  plans  are  inferior  to  appellants 
in  respect  to  studios,  staff,  and  equipment. 

(n)  A  grant  to  Biscayne  would  result  in  a  concentration  of 
control  of  the  media  of  mass  communications  to  the  extent  that,  under 
the  facts  of  this  case,  Biscaynefs  application  should  be  denied  and  ap¬ 
pellants  application  granted. 

6.  The  Commission  arbitrarily  and  capriciously  awarded  Biscayne 
an  unwarranted  double  preference  on  (1)  the  experience  of  its  principals 
in  broadcasting  in  the  Miami  area,  and  (2)  the  past  record  of  the  Cox 

and  Knight  Miami  radio  stations  -  the  only  source  of  the  Miami  experience 
of  the  Biscayne  principals. 

7.  The  issue  of  diversification  of  control  of  the  media  of  mass  com¬ 
munications  was  arbitrarily  and  capriciously  not  given  true  comparative 
consideration  by  the  Commission,  but  was  treated  in  negative  fashion  - 

i.  e. ,  the  Commission  determined  whether  the  adverse  conclusion  on  this 
issue  was  sufficient  to  outweigh  a  prior  subtotal  computation  of  com¬ 
parative  factors  allegedly  favoring  Biscayne. 

8.  The  Commission  weighed  the  comparative  decisional  factors 
for  and  against  Biscayne  and  appellant  in  arbitrary  and  capricious  fashion 
in  that  every  alleged  superiority  of  Biscayne  was  artificially  exaggerated 
and  every  superiority  of  appellant  was  artificially  minimized. 

9.  The  Commission  erred  in  failing  to  adopt  appellant’s  exceptions 
to  the  Examiner’s  Initial  Decision. 

WHEREFORE,  appellant  prays  that  the  Court  enter  its  order 
reversing  and  setting  aside  the  Decision  of  the  Federal  Communications 
Commission  and  remanding  the  case  to  the  Commission  for  proceedings 
consistent  with  law. 


Respectfully  submitted, 


752  National  Press  Bldg. 
Washington  4,  D.C. 


/s/  Arthur  W.  Sch^rfeld 
Attorney  for 

East  Coast  Television  Corporation 
February  20,  1956 


[ACKNOWLEDGMENT  OF  SERVICE] 
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SOUTH  FLORIDA  TELEVISION  CORPORATION) 

Appellant  j 

v.  )  Case  No.  13, 183 

FEDERAL  COMMUNICATIONS  COMMISSION  j 

Appellee  ) 

NOTICE  OF  APPEAL  AND 
STATEMENT  OF  REASONS  THEREFOR 

I. 

Appellant,  South  Florida  Television  Corporation,  a  Florida 
corporation,  hereby  gives  notice  of  appeal  from  a  decision  of  the  Federal 
Communications  Commission,  released  January  20,  1956,  denying  the 
application  of  Appellant  and  granting  the  mutually  -  excl  us  i  ve  application 
of  Biscayne  Television  Corporation  for  a  construction  permit  for  a 
new  television  broadcast  station  to  operate  on  Channel  7  in  Miami, 
Florida. 

This  appeal  is  taken  pursuant  to  Section  402(b) -(j)  of  the  Com¬ 
munications  Act  of  1934,  as  amended  (47  U.S.  C.  Sec.  402(b)-(j), 
and  Section  10  of  the  Administrative  Procedure  Act  (5  U.  S.C.  Sec. 

1009). 

H. 

Statement  of  the  Nature  of  the  Proceedings 


The  proceedings  before  the  Commission,  as  to  which  this  appeal 
is  taken,  arose  from  the  fact  that  five  different  applicants  applied  to 
the  Commission  for  Channel  7  in  Miami,  Florida.  The  competing  ap¬ 
plicants  were:  Appellant,  Biscayne  Television  Corporation  (hereinafter 
referred  to  as  "Biscayne")*  East  Coast  Television  Corporation,  Sunbeam 
Television  Corporation,  and  Mel  Foster-Harold  Hoersch.  On  January  20, 
1954,  the  Commission  designated  the  five  applications  for  consolidated 
hearing.  Shortly  thereafter,  the  Foster-Hoersch  application  was  dis¬ 
missed  on  that  applicants  request,  leaving  the  other  four  applicants 
for  the  hearing.  In  its  January  20,  1954  Order,  designating  the 
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applications  for  hearing,  the  Commission  had  found  each  of  the  remaining 
four  applicants  technically,  legally,  and  financially  qualified  to  own  and 
to  operate  a  television  station,  except  that  the  Commission  specified  a 
special  issue  regarding  the  Biscayne  application  as  follows: 

To  determine,  in  the  light  of  the  provisions  of 
Sections  3. 35  and  3. 240  of  the  Commissions  Rules 
and  the  Commission’s  policy  with  respect  to  com¬ 
plete  divorcement  of  management,  ownership  and 
other  interests  between  stations  of  the  same  class 
in  the  same  community  or  serving  substantially  the 
same  area,  what  special  circumstances,  if  any, 
exist  which  might  justify  the  grant  of  the  above - 
entitled  application  of  Biscayne  Television  Corpora¬ 
tion.  — ^ 

Except  for  the  above -described  special  issue  applicable  only  to 
Biscayne,  the  issues  for  the  hearing  were  solely  the  usual  comparative 
issues,  to  wit; 

To  determine  on  a  comparative  basis  which  of  the 
operations  proposed  in  the  above -entitled  applica¬ 
tions  would  best  serve  the  public  interest,  con¬ 
venience  and  necessity  in  the  light  of  the  record 
made  with  respect  to  the  significant  differences 
among  the  application  s  as  to: 

17  Section  3.35  of  the  Commission’s  Rules  and  Regulations,  47 
C.F.R.  Sec.  3.35,  provides: 

”Multiple  Ownership.  No  license  for  a  standard  broadcast  station 
shall  be  granted  to  any  party  (including  all  parties  under  common  control) 
if  (1)  such  party  directly  or  indirectly  owns,  operates  or  controls  another 
standard  broadcast  station,  a  substantial  portion  of  whose  primary 
service  area  would  receive  primary  service  from  the  station  in  question, 
except  upon  a  showing  that  public  interest,  convenience  and  necessity 
will  be  served  through  such  multiple  ownership.  ” 

Section  3. 240  is  of  similar  import  regarding  FM  stations. 
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(a)  The  background  and  experience  of  each  of  the 
above-named  applicants  having  a  bearing  on  its 
ability  to  own  and  operate  the  proposed  tele¬ 
vision  station. 

(b)  The  proposals  of  each  of  the  above-named  ap¬ 
plicants  with  respect  to  the  management  and 
operation  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each  of  the 
above-entitled  applications. 

Biscayne  is  a  merger  of  the  Cox  and  Knight  interests,  each  owning 
42  1/2%  of  the  Biscayne  stock  and  each  having  three  of  the  seven  Biscayne 
directors;  Niles  Trammell,  who  is  to  be  the  general  manager  of  the 
Biscayne  operation,  owns  the  remaining  15%  of  Biscayne  sfock  and  is  to  be  the 
seventh  director.  The  Cox  interests  own  the  only  daily  evening  news¬ 
paper  in  Miami;  the  Knight  interests  own  the  only  daily  morning  news¬ 
paper  in  Miami.— ^The  Cox-Knight  interests  own  tvfo  of  the  three  domi¬ 
nant  Miami  radio  stations.  In  addition  to  the  Cox-Knight  monopoly  of 
newspapers  in  Miami,  the  Cox-Knight  interests  own  the  only  newspapers 
in  four  other  major  cities:  Atlanta,  Georgia,  and  Akron,  Dayton  and 

Springfield,  Ohio.  And  Knight  also  controls  the  Chicago  Daily  News 

2/ 

and  the  Detroit  Free  Press.-  The  Cox-Knight  broadcast  interests,  in 
addition  to  those  in  Miami,  include  three  television  stations,  four  stan¬ 
dard  broadcasting  stations,  and  three  FM  stations.  Trammell  also  has 
existing  mass  media  interests:  he  is  a  consultant  to  the  National  Broad¬ 
casting  Company,  a  subsidiary  of  the  Radio  Corporation  of  America.  As 
is  well  known,  NBC  is  one  of  the  principal  radio  and  television  networks. 


17  A  daily  weekday  newspaper  (The  Florida  Sun)  is  published  in 
Miami  Beach,  but  its  circulation  is  insignificant. 

2/  Judicial  notice  could  be  taken  of  the  fact  that,  since  the  record 
in  this  proceeding  was  closed,  the  Knight  interests  have  acquired  a  daily 
newspaper  in  Charlotte,  North  Carolina. 
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If  Biscayne  gets  the  television  station,  it  will  take  over  the  Cox 
radio  stations  in  Miami  and  the  Knight  radio  stations  will  be  sold.  The 
radio  stations  and  the  television  station  will  have  separate  staffs, 
except  that  they  will  be  housed  together  and  Trammell  will  be  the 
general  manager  of  the  overall  operation. 

On  the  operating  level,  as  regards  the  proposed  television  station, 
the  Biscayne  applicant  reduces  to  three  men:  Trammell,  who  will 
be  the  general  manager;  LeGate,  who  now  manages  the  Cox  radio  sta¬ 
tions  in  Miami  and  who  will  become  the  television  station  manager; 
and  Scott,  who  is  now  chief  engineer  of  the  Cox  radio  stations  in  Miami 
and  who  will  become  the  chief  engineer  of  both  radio  and  television. 

The  Cox  and  Knight  principals  will  not  be  active  in  the  operation  of  the 
station;  as  Trammell  himself  testified,  he  is  "to  run  the  show". 

Appellant  is  a  group  of  sixteen  men,  none  of  whom  have  any  present 
interests  in  any  mass  media  and  all  of  whom  propose  to  be  active  in 
the  operation  of  the  station. 

Following  a  hearing  and  the  filing  of  Proposed  Findings  and  Con¬ 
clusions  by  the  applicants,  the  Examiner  on  January  13,  1955  released 
an  Initial  Decision  favoring  Biscayne.  The  other  applicants  filed 
exceptions.  In  addition,  the  Commission’s  own  Broadcast  Bureau  filed 
exceptions  to  the  Biscayne  grant  on  the  ground  that  the  Biscayne  tele¬ 
vision  proposal  was  not  markedly  superior  to  the  television  proposals 
of  the  other  applicants,  that  it  was  inferior  in  important  respects,  and 
hence  that  Biscayne  should  be  denied  on  account  of  the  high  degree  to 
which  Biscayne’s  principals  already  controlled  the  mass  media  in 
Miami. 

Oral  argument  was  heard  on  the  exceptions  on  May  2,  1955  before 
the  Commission  en  banc.  On  January  20,  1956,  a  decision  was  released 
granting  the  Biscayne  application  and  denying  the  applications  of  Ap¬ 
pellant  and  the  other  two  applicants.  Of  the  seven  Commissioners  who 
voted  on  the  matter,  Commissioners  Hyde  and  Bartley  dissented  and 
voted  against  any  action  on  the  applications  at  that  time;  Commissioner 
Hyde  also  dissented  because  of  "the  failure  of  the  Commission  to  give 
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realistic  consideration  to  the  diversification  principle  in  accordance  with 
its  own  precedents”.  Commissioner  Mack,  who  had  not  been  present 
at  the  oral  argument,  was  one  of  those  who  voted  for  Biscayne. 

In  comparing  the  four  applicants,  the  Commission  concluded 
that  there  was  no  significant  difference  among  them  as  regards  pro¬ 
gramming,  program  policies  and  preparation  of  proposals,  studios, 
equipment,  staffing,  and  civic  participation.  In  reaching  this  result 
as  regards  the  program  proposals  of  the  four  applicants,  the  Com¬ 
mission  explicitly  refused  to  hold  against  Biscayne  the  fact  that  it  pro¬ 
posed  substantially  less  agricultural  programs  than  the  other  applicants 
and  the  fact  that  it  proposed  to  carry  less  local  live  programming 
during  evening  hours  than  the  other  applicants.  Simultaneously,  the 
Commission  explicitly  refused  to  give  Appellant  a  preference  for  certain 
aspects  of  its  program  proposals  even  though  the  Commission  recognized 
their  merit. 

On  the  factor  of  local  residence,  all  four  applicants  were  held  to 
have  made  a  substantial  showing,  although  a  percentage  superiority 
was  given  to  East  Coast  and  Sunbeam  over  Biscayne  and  Appellant;  the 
result,  though,  according  to  the  Commission,  yielded  only  a  minor 
preference  in  view  of  the  substantial  local  ownership  of  all  four 
applicants. 

Biscayne  was  held  to  have  superiority  on  the  factors  of  integration 
of  ownership  with  management,  past  broadcast  records,  and  broadcast 
experience. 

(a)  The  integration  factor.  Only  22%  of  the  ownership  of  Biscayne 
will  be  involved  in  the  actual  day-to-day  management  and  operation  of 
its  station,  as  compared  to  100%  for  Appellant.  But  the  Commission 
held  that  it  would  regard  as  decisive  the  kind  of  integration  that  was 
full-time,  by  persons  who  had  prior  broadcast  experience,  and  who  also 
had  records  of  civic  activity.  This  kind  of  integration  was  "meaning- 
ful"  all  other  kinds  presumably  were  not.  On  this  theory,  Biscayne 
was  preferred  to  Appellant  and  the  other  applicants  since  Biscayne 
proposed  specific  persons  for  the  posts  of  general  manager  (Niles 
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Trammell),  station  manager  (James  LeGate),  and  chief  engineer  (Milton 
Scott),  who  had  prior  broadcast  experience  and  records  of  civic  activity 
and  who  would  be  engaged  full-time  in  the  television  station.  Of  these 
three  men,  Trammell  owns  15%  of  the  22%;  he  is  the  only  officer  or 
director  of  Biscayne  who  will  be  active  in  management.  As  regards 
Appellant,  55.42%  of  the  stock  is  owned  by  persons  who  would  play  a 
direct  part  in  day-to-day  operations,  but  the  Commission  minimized 
their  broadcast  experience  and  civic  participation.  And  the  Commission 
held  it  could  draw  no  assurance  from  appellants  plans  for  bringing  the 
rest  of  its  stockholders  into  managerial  and  operating  functions  because 
"as  yet  they  are  largely  untested". 

(b)  Past  broadcast  records.  Biscayne  was  the  only  applicant  that 
had  a  record  of  broadcast  performance.  Its  principals  include  persons 

who  control  two  radio  and  two  FM  stations  in  Miami,  and  numerous  radio  and 
television  stations  in  other  parts  of  the  country.  Biscayne  presented 
evidence  on  the  past  performance  of  the  Miami  broadcast  operations, 
but  it  resisted  the  efforts  of  the  other  applicants  to  go  into  the  record  of 
performance  of  the  broadcast  operations  quside  of  Miami.  The  Examiner 
sided  with  Biscayne' s  position  and  the  Commission  upheld  the  Examiner. 
Hence,  the  only  data  in  the  record  on  the  past  broadcast  performance  of 
Biscayne  is  that  pertaining  to  the  Miami  stations.  As  regards  the 
Miami  stations,  the  Commission  concluded  that  their  overall  record 
was  good,  "and  in  some  respects  superior".  In  doing  so  the  Com¬ 
mission  rejected  Appellant's  contentions  that  the  Miami  stations  were 
over-commercialized  and  had  been  deficient  in  the  areas  of  educational 
and  agricultural  programming. 

(c)  Broadcast  experience.  The  Commission  concluded  that 
Biscayne  should  be  given  a  preference  because  "nearly  every  member" 
of  its  board  of  directors  has  had  "some"  experience  in  broadcast  matters 
"from  a  policy  standpoint"  and  several  of  the  directors  of  Biscayne 
have  for  a  number  of  years  been  officers  and  directors  of  the  broadcast 
stations  which  the  Cox  and  Knight  interests  control  in  Miami.  The 
Commission  admitted  that  this  "experience"  would  not  be  available  on  a 
day-to-day  basis. 
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What  obviously  was  the  biggest  hurdle  to  the  Commission  in  giving 
the  grant  to  Biscayne  was  the  principle  that  the  public  interst  is  served 
by  promoting  diversity  in  those  who  control  the  media  of  mass  communi¬ 
cation.  And  in  addition  there  was  the  added  problem  that  Mr.  Trammell, 
who  owns  15%  of  the  stock  and  was  to  be  the  general  manager  of  Bis¬ 
cayne,  was  tied  to  the  NBC  network.  As  detailed  above,  the  Biscayne 
applicant  is  a  merger  of  the  interests  that  control  the  only  morning 
and  evening  newspapers  in  Miami,  as  well  as  two  of  the  three  dominant 
Miami  radio  stations,  as  well  as  powerful  mass  media  in  other  parts 
of  the  country.  And  Mr.  Trammell  added  a  connection  to  one  of  the 
national  radio -television  networks. 

The  Commission  concluded  that  Mr.  Trammell’s  connection  with 
NBC  should  have  no  adverse  effect  upon  the  Biscayne  application  and 
gave  the  matter  no  weight  whatsoever  in  the  final  overall  comparison 
of  the  applicants. 

On  the  diversity  point,  the  Commission  concluded  that  the  appli¬ 
cants  other  than  Biscayne  should  be  given  a  preference  -  none  of  them 
had  any  mass  media  interests  -  but  the  Commission  also  indicated  that 
the  weight  of  this  preference  was  minimized  because  the  Cox-Knight 
newspapers  in  Miami  had  won  Pulitzer  prizes,  operated  separately 
from  the  Cox-Knight  radio  stations,  were  competitive  with  each  other, 
and  had  not  engaged  in  predatory  practices.  The  diversity  principle 
itself  was  reduced  in  significance  as  a  comparative  factor  to  a  point 
where,  as  the  Commission  said,  it  "must  not  be  permitted  to  outweigh 
the  selection  of  the  applicant  most  fitted  to  bring  a  superior  television 
service  to  Miami”. 

In  final  summation,  the  Commission  preferred  Biscayne  because 
it  concluded  that  Biscayne’ s  preferences  on  ownership-management  in¬ 
tegration,  broadcast  experience,  and  past  broadcast  records  outweighed 
its  inferiorty  on  local  residence  and  diversification  of  occupation  of 
principals.  To  the  Commission,  this  balance  in  favor  of  Biscayne  indi¬ 
cated  that  Biscayne  would  bring  the  best  television  service  to  Miami. 
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That  being  the  case,  the  Commission  said  that  the  diversity  principle 
could  not  stand  in  the  way.  Biscayne  was  granted  and  Appellant  was 
denied. 

m. 

Statement  of  Reasons  for  Appeal 

1.  The  Commission  erred,  was  arbitrary  and  capricious,  and 
denied  Appellant  due  process  of  law  by  creating  and  applying  decisional 
criteria  that  were  merely  rationalizations  for  a  preconceived  result, 
that  are  contrary  to  the  Communications  Act  of  1934,  as  amended,  and 
to  established  public  policy,  and  that  are  contrary  to  the  decisional 
criteria  currently  being  applied  by  the  Commission  in  other  compara¬ 
tive  television  cases. 

2.  The  Commission  was  arbitrary  and  capricious  and  denied  Ap¬ 
pellant  due  process  of  law  by  failing  to  set  forth  a  reasoned  basis  for 
its  decision,  by  failing  to  state  clearly  the  relative  weight  accorded  to 
the  various  respects  in  which  one  applicant  or  another  had  a  superiority 
to  the  others,  and  by  failing  to  distinguish  what  constituted  a  superiority 
of  decisional  significance  from  a  superiority  that  lacked  such  significance. 

3.  The  findings  of  ultimate  fact  and  the  conclusions  made  by  the 
Commission  with  respect  to  the  factor  of  diversification  of  control  of 
the  media  of  mass  communications  run  counter  to  the  basic  facts  and 
the  evidence,  and  arbitrarily  and  improperly  apply  the  "diversity"  prin¬ 
ciple. 

4.  The  findings  of  ultimate  fact  and  the  conclusions  made  by  the 
Commission  with  respect  to  the  comparative  criteria  of  integration  of 
ownership  and  management,  past  broadcast  records,  and  broadcast 
experience  run  counter  to  the  basic  facts  and  the  evidence,  and  arbi¬ 
trarily  and  improperly  apply  the  principles  regarding  the  relative 
likelihood  of  effectuation  of  mutually-exclusive  television  applications. 

5.  The  ultimate  finding  that  there  is  no  difference  of  decisional 
significance  between  Biscayne  and  Appellant  as  regards  program  pro¬ 
posals,  program  policies,  and  preparation  of  proposals  is  not  supported 
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by  the  basic  facts  and  the  evidence;  Appellant  was  entitled  to  a  preference 
against  Biscayne  on  each  of  these  points. 

6.  The  Commission  erred,  denied  Appellant  due  process  of  law, 
and  was  arbitrary  and  capricious  in  upholding  the  Examiner's  rulings 
that  prevented  Appellant  from  cross-examining  Biscayne’ s  principals 
and  from  making  a  showing  regarding  the  past  broadcast  record  of 
Biscayne’ s  principals  pertaining  to  their  broadcast  operations  outside 
of  Miami,  Florida. 

7.  The  Commission  erred,  denied  Appellant  due  process  of  law, 
and  was  arbitrary  and  capricious  in  holding  that  Mr.  Trammell’s  con¬ 
sultant  relationship  with  the  National  Broadcasting  Company  ’’should 
have  no  adverse  effect  upon  the  application  of  Biscayne  in  this  pro¬ 
ceeding.  ” 

8.  The  Commission,  without  a  scintilla  of  evidence,  arbitrarily 
and  capriciously  found  that  Biscayne  would  produce  programming  that 
Biscayne,  itself,  had  not  even  proposed. 

9.  Appellant  advanced  to  the  Commission  a  number  of  material 
contentions  as  to  why  Appellant  should  be  preferred  to  Biscayne  and 

the  other  applicants.  These  contentions  claimed  superiority  for  Appellant 
in  the  following  four  areas  of  comparison:  (1)  the  programming  pro¬ 
posals  and  policies,  including  the  manner  in  which  the  proposals  and 
policies  had  been  formulated,  the  extent  to  which  the  principals  of 
each  applicant  had  participated  in  the  formulation  of  and  were  familiar 
with  the  proposals  and  policies,  and  the  extent  to  which  the  proposals 
and  policies  were  specifically  tailored  to  meet  the  needs  and  interests 
of  the  Miami  area  and  were  original  and  meritorious;  (2)  the  ability  of 
each  applicant  to  carry  out  its  proposals,  including  the  care  and  com¬ 
pleteness  with  which  the  various  aspects  of  the  proposals  had  been  planned 
and  the  adequacy  of  staff,  studio,  and  equipment  plans  and  proposals; 
and  (3)  the  reliability  of  each  applicant,  the  likelihood  of  each  applicant’s 
actually  carrying  out  its  proposal,  and  the  extent  to  which  each  appli¬ 
cant  would  be  aware  of  and  sensitive  to  local  needs  and  interests  on  a 
continuing  basis  -  including,  here,  the  factors  of  local  ownership, 
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diversification  in  business  backgrounds  of  the  principals,  place  of  local 
ownership,  civic  participation  by  principals,  integration  of  ownership 
and  management,  broadcast  experience,  and  Biscayne’ s  record  of 
past  broadcast  performance  (in  both  Miami  and  outside  Miami). 

(4)  In  addition,  as  against  Biscayne,  Appellant  contended  it  was  en¬ 
titled  to  a  strong  preference  because  Appellant  had  no  mass  media  in¬ 
terests  of  any  kind  whereas  Biscayne  already  had  a  very  high  degree 
of  control  over  the  mass  media  in  Miami  and  also  had  considerable 
mass  media  interests  outside  Miami. 

In  dealing  with  Appellant’s  contentions  of  superiority  in  the  four 
above -described  areas  of  comparison,  the  Commission  erred,  denied 
Appellant  due  process  of  law,  and  was  arbitrary  and  capricious: 

(a)  In  completely  ignoring  some  of  Appellant’s  contentions 
of  superiority  in  each  of  the  four  above-described  areas  of  comparison 
and  not  even  mentioning  them  in  its  decision. 

(b)  In  failing  to  draw  proper  ultimate  facts  and/or  con¬ 
clusions  from  those  basic  facts  that  the  Commission  did  find  on  Ap¬ 
pellant’s  material  contentions  of  superiority  in  each  of  the  four  above- 
described  areas  of  comparison. 

(c)  In  failing  to  consider  comparatively  each  of  the  material 
respects  in  which  Appellant  claimed  a  si  gnificant  superiority  to  Bis¬ 
cayne  and  the  other  applicants  in  the  four  above -described  areas  of 
comparison;  and  in  failing  to  grant  Appellant  preferences  thereon. 

(d)  In  unfairly  discriminating  against  Appellant  by  not 
applying  to  Appellant’s  contentions  of  superiority  in  the  four  above- 
described  areas  of  comparison  the  same  standards  of  decisional  sig¬ 
nificance  that  it  applied  to  Biscayne’ s  contentions.  Appellant’s  con- 

i 

tentions  of  superiority  were  arbitrarily  ignored,  or  were  rejected 
without  adequate  reasons  therefor,  or,  where  recognized,  were  arbi¬ 
trarily  dismissed  as  not  having  decisional  significance.  At  the  same 
time,  the  Commission  unfairly,  without  adequate  reasons,  and  contrary 
to  both  its  own  principles  for  comparing  competing  applicants  and  the 
evidence  in  the  record  gave  insupportable  preferences  to  Biscayne  on 
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the  reliability  factors  of  broadcast  experience,  past  broadcast  records, 
and  integration  of  ownership  and  management. 

(e)  In  making  findings  of  basic  fact  on  Appellant  and  Biscayne 
regarding  the  four  above -described  areas  of  comparison  that  are  not 
supported  by  the  evidence;  in  making  findings  of  ultimate  fact  on  Ap¬ 
pellant  and  Biscayne  regarding  the  four  above -described  areas  of  com¬ 
parison  that  are  not  supported  by  the  basic  facts  and  stating  inadequate 
reasons  therefor;  in  making  conclusions  on  Appellant  and  Biscayne 
regarding  the  four  above -described  areas  of  comparison  that  are  not 
supported  by  findings  of  ultimate  fact  and  stating  inadequate  reasons 
therefor;  and  in  failing  to  make  proper  findings  of  basic  facts,  ultimate 
facts,  and  conclusions  on  Appellant  and  Biscayne  regarding  the  four 
above-described  areas  of  comparison  that  are  necessary  for  a  valid 
comparative  consideration  of  the  applicants. 

10.  The  Commission  erroneously  and  arbitrarily  failed  to  con¬ 
clude  that  the  Biscayne  proposal  constituted  a  violation  of  Sections 

3. 35  and  3. 240  of  the  Commissions  Rules  and  the  Commissions  policy 
underlying  those  rules  regarding  the  complete  divorcement  of  management, 
ownership  and  other  interests  between  stations  of  the  same  class  in 
the  same  community.  Biscayne’ s  principals  now  own  two  Miami  stand¬ 
ard  broadcast  stations  and  two  Miami  FM  stations.  This  violation  was 
not  cured  by  a  general  agreement  among  Biscayne’ s  principals  that, 
if  Biscayne  got  a  television  grant,  one  AM  and  one  FM  station  (WQAM 
and  WQAM-FM)  would  be  sold  to  ’’strangers  to  Biscayne”*  where  the 
agreement  completely  lacks  specificity  as  to  the  identity  of  the  ’’strangers” 
and  the  terms  and  conditions  of  the  sale.  Nor  was  this  violation  cured 
by  the  Commission’s  making  the  grant  to  Biscayne  subject  to  the  general 
condition  that  before  the  television  station  could  commence  to  operate, 
the  second  set  of  stations  (WQAM  and  WQAM-FM)  must  be  disposed  of, 
with  the  prior  approval  of  the  Commission,  to  a  person  or  persons 
neither  directly  nor  indirectly  interested  in  Biscayne. 

11.  The  Commission  erroneously  and  arbitrarily  failed  to  make 
a  specific  ruling  upon  each  exception  and  each  contention  presented  by 
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Appellant,  as  required  by  Section  8(b)  of  the  Administrative  Procedure 
Act  (60  Stat.  237,  5U.S.C.  Secs.  1001-1011). 

12.  Appellant  was  denied  due  process  of  law  by  virtue  of  the  fact 
that  Commissioner  Mack  participated  and  voted  in  the  Commissions 
deliberations  and  action  on  the  four  competing  applications  even  though 
he  had  not  been  present  at  the  oral  argument. 

Prayer  for  Relief 

WHEREFORE,  Appellant  prays  that  an  order  be  issued  by  this 
Honorable  Court  (1)  reversing  said  Decision  of  the  Federal  Communi¬ 
cations  Commission,  (2)  remanding  the  case  to  the  Commission  with 
directions  to  carryout  the  judgment  of  the  Court,  and  (3)  granting  such 
other  and  further  relief  as  the  Court  may  deem  just  and  equitable. 

Respectfully  submitted, 

/s/  Peter  Shuebruk 

1001  Connecticut  Avenue,  N.  W. 

Washington  6,  D.  C. 

Attorney  for  Appellant  South 

Florida  Television  Corporation 

[ACKNOWLEDGMENT  OF  SERVICE] 


[Filed  February  27,  1956] 

SUNBEAM  TELEVISION  CORPORATION,  ) 

Appellant,  j 

v.  )  Case  No.  13, 180 

FEDERAL  COMMUNICATIONS  COMMISSION^ 

Appellee  ) 

NOTICE  OF  INTENTION  TO  INTERVENE  AND 
STATEMENT  OF  IN7 E  RVENOR1  S  INTEREST 

Biscayne  Television  Corporation,  a  Florida  corporation,  by  its 
attorneys,  hereby  gives  notice  pursuant  to  Section  402(e)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  47  1T.S.C.  Sec.  402(e),  of  its 
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intention  to  intervene  and  participate  fully  in  the  above-entitled  case 
for  the  following  reasons: 

1.  Following  its  participation  in  the  Miami  Channel  7  comparative 
hearing,  Biscayne  Television  Corporation  was  granted  a  construction 
permit  by  the  Federal  Communications  Commission  on  January  18, 

1956  (released  January  20,  1956)  which  authorizes  the  construction  and 
operation  of  a  television  broadcast  station  on  said  Channel  7.  On  the 
same  date  the  Federal  Communications  Commission  denied  the  mutually 
exclusive  application  of  appellant.  In  its  Notice  of  Appeal,  appellant 
seeks  a  reversal  of  the  grant  to  intervenor. 

2.  Any  reversal  or  modification  of  the  Commission's  action  of 
January  18,  1956,  would  aggrieve  and  adversely  affect  the  interests 
of  your  proposed  intervenor  in  that  it  would  deprive  it  of  such  rights 
as  it  has  acquired  under  the  terms  of  the  construction  permit  granted. 

Respectfully  submitted, 

BISCAYNE  TELEVISION  CORP. 

By  D.  M.  Patrick 

Lester  Cohen 

810  Colorado  Building 
Washington  5,  D.C. 

Its  Attorneys 

Of  Counsel: 

Hogan  &  Hartson 
February  27,  1956 


[VERIFICATION] 


[CERTIFICATE  OF  SERVICE] 
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[Filed  February  27,  1956] 

EAST  COAST  TELEVISION  CORPORATION,) 

Appellant  j 

v.  )  Case  No.  13, 181 

FEDERAL  COMMUNICATIONS  COMMISSION^ 

Appellee  ) 


NOTICE  OF  INTENTION  TO  INTERVENE  AND 
STATEMENT  OF  INTE RVENORT S  INTEREST 


Biscayne  Television  Corporation,  a  Florida  corporation,  by  its 
attorneys,  hereby  gives  notice  pursuant  to  Section  402(e)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  47  U.S.C.  Sec.  402(e),  of  its 
intention  to  intervene  and  participate  fully  in  the  above -entitled  case 
for  the  following  reasons: 

1.  Following  its  participation  in  the  Miami  Channel  7  comparative 
hearing,  Biscayne  Television  Corporation  was  granted  a  construction 
permit  by  the  Federal  Communications  Commission  on  January  18,  1956 
(released  January  20,  1956)  which  authorizes  the  construction  and  opera¬ 
tion  of  a  television  broadcast  station  on  said  Channel  7.  On  the  same 
date  the  Federal  Communications  Commission  denied  the  mutually  ex¬ 
clusive  application  of  appellant.  In  its  Notice  of  Appeal,  appellant  seeks 
a  reversal  of  the  grant  to  intervenor. 

2.  Any  reversal  or  modification  of  the  Commissions  action  of 
January  18,  1956,  would  aggrieve  and  adversely  affect  the  interests  of 
your  proposed  intervenor  in  that  it  would  deprive  it  of  such  rights  as  it 
has  acquired  under  the  terms  of  the  construction  permit  granted. 

Respectfully  submitted, 
BISCAYNE  TELEVISION  CORP. 


By  D.  M.  Patrick 
Lester  Cohen 


Of  Counsel: 

Hogan  &  Hartson 

February  27,  1956  [VERIFICATION] 

[CERTIFICATE  OF  SERVICE] 


810  Colorado  Building 
Washington  5,  D.  C. 
Its  Attorney 


[Filed  February  27,  1956] 

SOUTH  FLORIDA  TELEVISION  CORPORATION, ) 


Appellant 


FEDERAL  COMMUNICATIONS  COMMISSION 


Appellee 


)  Case  No.  13, 183 

) 

) 

) 


NOTICE  OF  INTENTION  TO  INTERVENE  AND 
STATEMENT  OF  INTERVENORTS  INTEREST 

Biscayne  Television  Corporation,  a  Florida  corporation,  by  its 
attorneys,  hereby  gives  notice  pursuant  to  Section  402(e)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  47  U.S.C.  Sec.  402(e),  of  its 
intention  to  intervene  and  participate  fully  in  the  above-entitled  case  for 
the  following  reasons: 

1.  Following  its  paticipation  in  the  Miami  Channel  7  comparative 
hearing,  Biscayne  Television  Corporation  was  granted  a  construction 
permit  by  the  Federal  Communications  Commission  on  January  18, 

1956  (released  January  20,  1956)  which  authorizes  the  construction  and 
operation  of  a  television  broadcast  station  on  said  Channel  7.  On  the 
same  date  the  Federal  Communications  Commission  denied  the  mutually 
exclusive  application  of  appellant.  In  its  Notice  of  Appeal,  appellant 
seeks  a  reversal  of  the  grant  to  intervenor. 

2.  Any  reversal  or  modification  of  the  Commission's  action  of 
January  18,  1956,  would  aggrieve  and  adversely  affect  the  interests  of 
your  proposed  intervenor  in  that  it  would  deprive  it  of  such  rights  as  it 
has  acquired  under  the  terms  of  the  construction  permit  granted. 

Respectfully  submitted, 
BISCAYNE  TELEVISION  CORP. 
By  D.  M.  Patrick 
Lester  Cohen 


Of  Counsel: 

Hogan  and  Hartson 
February  27,  1956 


810  Colorado  Building 
Washington  5,  D.C. 


Its  Attorneys 

[VERIFICATION] 
[CERTIFICATE  OF  SERVICE] 
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586  PROCEEDINGS 

616  The  Presiding  Officer:  Yes.  Let  me  put  my  question  this  way, 

sir.  Do  any  of  the  applicants  have  requests  from  the  others  for  in¬ 
formation  which  they  do  not  wish  to  submit  and  will  not  submit  unless 
compelled  to  do  so  by  the  Examiner? 

Mr.  Patrick:  I  think  the  answer  to  that  is  yes  and  for  these 
reasons,  Mr.  Examiner:  Mr.  Kbteen  submitted  twenty-two  in  a  letter. 
I  did  comply  with  certain  of  those  requests,  but  others  I  thought  I  would 
not  comply  with  unless  directed  to  do  so  for  a  variety  of  reasons. 

In  the  first  place,  some  of  the  information  asked  will  be  in  our 
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later  exhibit  exchange  before  we  actually  get  to  hearing.  A  part  of  my 
affirmative  case  will  necessarily  appear  at  that  time.  I  did  not  think 
that  sitting  down  and  writing  a  letter  at  the  23rd  was  the  appropriate 
time  to  furnish  that.  There  are  other  items  in  there,  and  I  think  Mr. 
Scharfeld  also  has  the  same  feeling  about  certain  requests  made  of  him, 
that  are  proper,  but  on  cross  examination  of  a  witness  when  we  take  a 
stand. 

617  There  are  other  items,  and  this  is  a  point  that  I  want  to  make 
specific  reference  to,  which  ask  of  information  concerning  other  radio 
operations  of  some  of  my  people  in  other  areas.  I  very  definitely  took  this 
position,  and  I  must  adhere  to  it  unless  I  am  ordered  otherwise.  That 
it  happens  some  of  our  people  happen  to  have  interests  in  others,  does 
not  justify  in  going  into  the  operation  of  those  stations.  I  am  relying  only 
on  this  experience  in  this  area.  I  do  not  want  to  try  their  experience 
elsewhere  or  try  stations  all  over  the  country.  And  now  some  of  those 
fall  in  that  category.  So,  I  think  the  only  way  I  could  furnish  you  with 
the  proper  answer  would  be  to  go  over  the  various  items.  They  all  fall 
into  one  of  those  categories  where  they  are  improper  and  irrelevant  for 
the  reasons  I  have  stated,  because  they  are  not  limited  to  the  area;  where 
it  is  material  which  I  would  furnish  in  the  normal  course  and  before  the 
final  exhibit  exchange  and,  thirdly,  and  where  it  is  really  proper  cross 
examination  and  not  meant  to  be  the  subject  of  a  letter  writing  at  this 

stage.  I  think  Mr.  Scharfeld  has  some  of  the  same  problems  that  I  did. 

******* 

619  Mr.  Koteen:  Of  course  not.  I  am  pointing  out  that  on  an  item  like 
that,  Mr.  Examiner,  it  would  be  our  view  that  what  they  have  done  in 

620  other  markets  is  relevant  and  material  as  part  of  their  background. 
Otherwise,  I  would  assume  that  Mr.  Scharfeldrs  inquiries  about  activities 
of  anybody’s  principles  outside  Miami  does  similarly  be  precluded  by 
someone  raising  the  contention  that  he  does  not  propose  to  rely  on  that  as 
part  of  his  direct  case. 

Our  direct  case  is  putting  our  best  foot  forward,  and  I  can  assure 
you  that  I  consider  my  position  here  of  sufficiently  that  of  an  advocate, 
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that  I  am  not  asking  anybody  questions  in  order  to  help  them  put  their 
best  foot  forward. 

Mr.  Patrick:  Let  me  make  this  distinction  if  I  may?  I  think, 
that  under  the  issue  of  qualifications  and  experience  of  people  who 
comprise  these  various  entities,  that  quite  a  great  deal  of  room  is 
provided  for  proper  cross  examination  and  inquiry  into  the  activities 
of  these  people.  I  think  it  is  quite  another  thing  to  say  that  we  want 
to  go  into  the  station’s  operation  in  other  areas.  I  think  that  if  we  ever 
undertake  to  do  that,  we  are  biting  off  more  than  we  can  chew,  so  to 
speak. 

Mr.  Koteen:  I  am  only  relying  on  Commission  precedent,  Mr. 
Patrick. 

The  Presiding  Officer:  How  many  other  operations  are  involved 
there,  Mr.  Koteen? 

Mr.  Koteen:  Quite  a  few.  I  did  not  want  to  go  into  their  opera¬ 
tions  in  detail.  I  just  used  what  I  felt  the  Commission  considered  to  be  the 
data  which  is  reliable  for  purposes  of  demonstrating  operating  qualities, 
621  namely,  composite  weeks  in  program  log  analyses;  some  of  which 

have  been  prepared  and  submitted  to  the  Commission  already.  In  fact, 
it  must  have  been  in  connection  with  schedule  A  to  form  324  of  the  annual 
financial  report. 

Mr.  Patrick:  That  isn’t  the  question,  as  to  whether  in  some  other 
proceeding  of  the  principles  have  had  occasion  to  submit  this  material. 

The  question  is  whether  it  is  relevant  here  or  not. 

Mr.  Koteen:  I  think,  Mr.  Patrick,  that  perhaps  I  should  recite 
some  cases  which  I  do  not  have  on  my  finger  tips  and  which  the  Commis¬ 
sion,  in  discussing  an  applicant  in  competitive  proceeding,  has  gone  into 
operations  of  various  markets  rather  than  the  market  the  applicant  hap¬ 
pens  to  select. 

Mr.  Patrick:  At  the  expense  of  prolonging  this  thing  a  little  fur¬ 
ther,  I  want  to  state  to  the  Examiner  that  the  company  which  I  represent 
has  people  from  two  newspapers  located  in  Miami.  I  propose  to  make 
witnesses  available  and  make  facts  available  concerning  those  operations. 


They  also  have  been  identified,  up  until  now,  with  two  radio  broadcast 
stations  in  Miami.  I  intend  to  make  information  available  concerning  those 
operations  and  those  people. 

To  use  an  illustration,  Mr.  Reinsch,  who  is  identified  with  Cox 
operations  in  Atlanta  and  Dayton  as  well  as  in  Miami  is  one  of  our 
directors.  I  did  not  believe  that  it  was  proper  or  necessary  to  bring 

622  in  at  Mr.  Koteen' s  request,  unless  ordered  by  the  Examiner  to  do 
so,  anything  concerning  the  actual  station's  operation  in  either  Dayton 
or  Atlanta.  Mr.  Reinsch  can  be  made  available,  and  his  personal  ex¬ 
periences  could  be  gone  into  the  extent  that  it  is  thought  desirable  and 
necessary. 

The  Presiding  Officer:  Have  you  shown  Mr.  Patrick,  the  ownership 
interest  as  such  ? 

Mr.  Patrick:  I  have  because  the  Commission  requires  that. 

The  Presiding  Officer:  You  are  concerned,  Mr.  Koteen  and  I  think 
Mr.  Scharfeld  is,  with  reference  to  the  actual  operation  of  the  six  or 
seven  stations  involved,  details  of  that  kind.  I  will  not  at  this  time  re¬ 
quire  that  that  information  be  furnished. 

Mr.  Koteen:  Let  me,  Mr.  Examiner,  before  you  rule  — 

The  Presiding  Officer:  I  have  ruled  already. 

Mr.  Koteen:  Let  me  state  the  basis  of  my  exception  to  the  ruling? 

The  Presiding  Officer:  Certainly. 

Mr.  Koteen:  Because  I  am  concerned  with  Mr.  Patrick's  having 
inadvertently,  and  I  clumsily  not  having  sharpened  the  issue,  and  on  the 
basis  of  my  exception  I  may  ask  you  to  reconsider  your  ruling,  sir. 

Mr.  Patrick  has  as  a  point  of  reliance  the  fact  that  his  officers,  direc¬ 
tors,  stockholders,  individually  and  collectively,  offer  greater  experience, 
qualifications  in  a  capacity  for  rendering  a  program  service  of  merit  to 
the  Miami  area.  Now  inevitably  in  the  exchange  of  his  material  and 

623  under  the  request  in  the  six-point  information,  point  1  particularly, 
on  background  and  experience,  he  must  recite  just  what  his  other  broad¬ 
cast  connections  are.  In  the  course  of  reciting  WQAM,  WIND,  WAKR, 

WSB  in  Atlanta  and  so  on,  Mr.  Patrick  is  inevitably,  and  the  Commission 
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has  asked  that  he  do  so,  indicated  an  area  of  a  broadcast  experience. 

As  you  know  full  well,  sir,  in  your  own  Alladin  decision,  you  have 
referenced  broadcast  experience  in  including  reference  in  broadcast 
experience  and  other  markets  as  indicating  the  total  scope  of  a  man’s 
background.  Now  obviously,  broadcast  experience  in  a  vacuum  is 
meaningless.  Broadcast  experience  must  be  read  in  terms  of  how 
significant  that  experience  is  and  was  it  good  experience  or  bad  exper¬ 
ience.  I  rely  upon  a  Valdosta  case  and  Mid-America  case  to  show  a 
distinction  which  has  been  made  by  the  Commission  in  that  regard  as 
the  key  cases  showing  on  the  one  hand  that  good  broadcast  experience 
is  favorable  and  bad  broadcast  experience  is  unfavorable.  Now  in  the 
absence  of  any  knowledge  of  what  that  broadcast  experience  may  be, 
the  implication  is  generally  made  in  Commission  decisions  that  broad¬ 
cast  experience,  per  se,  is  A  plus.  We  are  entitled,  if  Mr.  Patrick  is 
going  to  have  that  plus  as  an  inference  to  be  drawn,  to  investigate  it. 

Accordingly,  in  my  letter  of  February  23rd,  rather  than  going 
into  any  extraordinarily  extensive  discussion  of  what  has  happened  in 
624  these  other  places,  I  have  asked  for  the  simplest  test  readily 
available  and  easily  to  be  furnished  and  already  prepared  by  this  appli¬ 
cant  and  held  in  the  confidential  files  of  the  Commission  in  connection 
with  the  annual  financial  report,  namely,  the  program  log  analyses. 

Now  I  submit,  that  if  Mr.  Patrick  is  entitled  by  the  first  point  in  the 
exchange  information,  to  obtain  the  benefit  of  a  broadcast  experience, 
we  are  entitled  under  a  rule  of  reason  to  ask  for  the  modest  amount  of 
information  I  have  requested  in  order  to  determine  whether  the  pre¬ 
sumption  which  may  be  created  in  his  favor  is  a  valid  one. 

Mr.  Patrick:  That  is  the  difficulty,  Mr.  Examiner,  in  trying  to 
try  cases  by  letter  and  on  paper.  The  people  whose  testimony  I  rely 
upon  in  support  of  that  point  of  reliance  are  people  in  Miami  who  have 
been  in  Miami  and  who  are  identified  with  Miami.  I  do  not  even  intend 
to  put  some  of  these  witnesses  on  the  stand  unless  I  am  forced  to  do  so. 
If  I  do,  then,  I  may  open  up  the  field  for  that.  But,  you  cannot  sit  here 
now  and  anticipate  my  case,  even  if  Mr.  Kbteen,  with  all  his  far- 
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sightedness  can. 

Mr.  Koteen:  I  am  attempting  to  be  far-sighted  enough  only  to  know 
what  your  case  is  about,  Mr.  Patrick. 

The  Presiding  Officer:  I  think  the  ruling  for  the  time  being,  sir, 
will  have  to  stand. 

*  *  *  *  *  *  * 

625  Mr.  Scharfeld:  Our  provision  is  similar  to  that  of  Mr.  Koteen 
in  this  matter.  On  the  last  paragraph  of  our  points  of  reliance,  our 
request  for  information  points  out  what  we  have  requested  of  Biscayne. 

The  Presiding  Officer:  I  notice  that. 

Mr.  Scharfeld:  And  primarily  for  the  purpose  of  inspecting  these 
various  documents  and  the  request  for  the  information  there  made  is 
based  upon  not  only  the  second  point  of  reliance  of  Biscayne  as  pointed 
out  by  Mr.  Koteen,  but  also  the  third  point  of  reliance. 

The  Presiding  Officer:  There  is  nothing  specific  claimed  about 
the  operation  of  any  of  these  stations  in  Chicago  and  in  Akron  and  Atlanta 
and  elsewhere  with  reference  to  dereliction  or  something  of  that  kind. 

I  think  that  might  be  different,  but  simply  asking  for  this  information, 
Biscayne  because  the  principles  of  Biscayne  are  interested  in  the  owner¬ 
ship  of  various  other  stations  is  inappropriate.  I  do  not  think  it  is  pro- 

626  bative  on  this  occasion  on  the  basis  of  any  such  allegation  to  allow 
an  inquiry  into  the  operation  of  those  stations. 

Mr.  Scharfeld:  If  the  Examiner  please,  I  believe  your  ruling  went 
to  the  matter  of  furnishing  analyses  as  requested  by  Mr.  Koteen.  I 
would  like  to  point  out  that  our  request  is  not  for  the  analyses  which  we 
have  available  to  us  but  for  the  logs  to  determine  whether  those  analyses 
are  substantially  correct. 

The  Presiding  Officer:  The  same  ruling;  same  exception. 

Mr.  Scharfeld:  Then,  does  the  Examiner's  ruling  also  apply  to  the 
further  information  dealing  with  the  businesses  practices  of  these  various 
stations  where  we  have  asked  if  there  are  any  tie-ins,  group  discounts, 
frequency  discounts  involved  in  the  advertising  accounts  of  the  various 
newspapers  and  radio  interests  ? 
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The  Presiding  Officer:  The  same  ruling,  yes,  sir.  That  could  be  an 
inquiry  that  would  last  six  months  in  and  of  itself.  I  do  not  think  it 
would  have  any  bearing  here  with  reference  to  Biscayne  and  its  present 
proposal  and  its  present  owners.  Therefore,  I  will  have  to  not  require 
that  information  be  furnished  at  this  stage.  Of  course,  all  parties  have 
running  exceptions  to  any  adverse  rulings. 

Mr.  Kbteen:  As  part  of  the  support  of  my  exception,  may  I  point 
out  that  the  Commission  has  often  stated  that  the  reliability  of  one's 
representations  is  best  determined  by  past  conduct  if  such  a  conduct  is 
available  for  scrutiny. 

627  The  Presiding  Officer:  Oh  yes. 

Mr.  Koteen:  I  feel  that  to  the  extent  that  we  are  excluded  from 
these  limited  areas  of  information,  and  I  am  not  indicating  an  anti-trust 
type  of  hearing,  but  just  a  few  specific  questions  for  which  we  have 
asked  answers,  we  are  not  being  afforded  the  opportunity  for  that  area 
of  experience. 

The  Presiding  Officer:  Very  well,  gentlemen,  I  think  the  rule  is 

clear. 

Mr.  Durka:  Mr.  Examiner,  if  1  could  state  my  understanding  of 
that  ruling  because  it  affects  part  of  my  contemplated  case  against  Bis¬ 
cayne. 

As  I  understand  your  ruling  this  information  will  not  be  made 
available  now.  You  are  not  ruling  that  if  it  is  shown  to  be  relevant  at 
some  subsequent  stage  of  the  proceeding,  that  then  you  might  not  make 
some  other  ruling? 

The  Presiding  Officer:  Of  course.  On  the  present  state  of  the 
record,  I  see  no  reason  why  all  of  this  information  or  any  of  this  infor¬ 
mation,  regarding  these  several  stations  listed  should  be  furnished. 

Later,  on  a  proper  showing,  I  may  reconsider.  However,  I  am  not 

inviting  that,  of  course.  I  do  not  feel  it  is  pertinent. 

*  *  *  *  *  *  * 
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641  [FCC  Mar  22,  1954]  HOGAN  &  HARTSON 

810  Colorado  Building 

Washington 

March  22,  1954 

Bernard  Koteen,  Esq. 

Wyatt  Building 
Washington,  D.  C. 

Re:  Miami  Channel  7  Applications 
Dear  Mr.  Koteen: 

Responding  further  to  your  request  for  additional  information  and 
in  accordance  with  the  rulings  of  the  Hearing  Examiner  in  the  above - 
entitled  proceeding  made  March  15,  1954,  we  submit  herewith  the  fol¬ 
lowing: 

1.  The  program  log  analyses  for  Stations  WIOD  and  WQAM  for 
the  composite  weeks  for  1952  and  1953  will  be  submitted  in  connection 
with  the  exhibit  exchange  later  to  be  made.  At  that  time,  logs  for  the 
periods  covered  will  be  made  available  for  inspection. 

2.  A  list  of  civic  and  charitable  organizations  of  which  John  S. 
Knight  is  a  member  in  Miami,  Chicago,  Akron  and  Detroit  is  attached. 

3.  Arrangements  for  the  live  appearance  of  a  pastor  for  the 
program  "S unrise  ChapelTt  at  6:45  a.  m.  were  made  as  a  result  of  a 
series  of  discussions  and  correspondence  with  Rev.  Wilfred  P.  Harman, 
Executive  Secretary  of  the  Greater  Miami  Council  of  Churches. 

4.  Arrangements  in  connection  with  the  program  MEverv  Day 
is  Ladies  DayM  involved  discussions  and  communications  with  Mrs. 

Marie  Enterline,  Miami  club  woman,  and  Mrs.  Slater,  President  of  the 
Dade  County  Federation  of  Women* s  Clubs,  as  well  as  an  understanding  of 
the  willingness  of  the  organizations  involved  and  their  leaders  to  cooper¬ 
ate. 

5.  Financial  arrangements  in  connection  with  the  presentation 

of  "Moment  with  the  ClassicsM  include,  in  addition  to  general  arrangements 
with  the  University  of  Miami,  the  allocation  of  an  annual  sum  of  $2,  600 
for  talent  costs. 

6.  Biscayne  has  agreed  to  a  general  grant  to  the  University  of 
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Miami  in  the  annual  amount  of  $10, 000  and  that  sum  has  been  allocated 
under  Talent  Costs.  The  "University  of  Miami  Presents"  will  be  broad¬ 
cast  Monday  and  Thursday  rather  than  Monday  through  Thursday  as 
stated  in  your  request. 

7.  The  item  "News  Features"  includes  costs  of  daily  and  weekly 
syndicated  newsreel  material.  "All  Other  Costs"  includes  $2, 080  of 
anticipated  expenses  in  connection  with  certain  of  Biscayne's  programs, 
not  readily  categorized  in  other  accounts.  The  remaining  $5, 000  repre¬ 
sents  a  miscellaneous  fund. 

With  respect  to  requests  for  information  concerning  the  business 
activities  in  communities  other  than  the  Miami  area  of  companies  to 
which  members  of  the  Biscayne  group  are  connected,  no  information  is 
supplied  since  your  request  for  the  production  thereof  was  denied  by  the 
Hearing  Examiner  on  March  15,  1954.  Likewise,  no  attempt  has  here 
been  made  to  produce  other  material  requested  which,  if  relevant,  is 
more  appropriately  the  subject  of  cross  examination  during  the  course 
of  the  proceeding. 


Respectfully, 

HOGAN  AND  HARTSON 


DMP/eb 

Enclosures 


By  D.  M.  Patrick  (Signed) 

Attorneys  for  Biscayne  Television 

Corporation 


cc  -  The  Secretary,  F.C.C. 

James  D.  Cunningham,  Esq. 

Hearing  Examiner 
Ashbrook  P.  Bryant,  Esq. 

Broadcast  Bureau,  F.C.C. 
Messrs.  Scharfeld,  Jones  &  Baron 
Messrs.  Fly,  Shuebruk,  Blume  & 
Gaguine 
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[FCC  Mar  22,  1954] 

HOGAN  &  HARTSON 

•  *  •  '  " 

810  Colorado  Building 
Washington 
March  22,  1954 

Messrs.  Scharfeld,  Jones  &  Baron 
National  Press  Building 
Washington  4,  D.  C. 

Re:  Miami  Channel  7  Applications 

Gentlemen: 

Responding  to  the  requests  for  additional  information  set  forth  in 
the  "Tentative  Points  of  Reliance  of  East  Coast  Television  Corporation" 
and  in  accordance  with  the  rulings  of  the  Hearing  Examiner  in  the  above- 
entitled  proceeding  made  March  15,  1954,  we  submit  herewith  the  follow¬ 
ing: 

1.  The  Federal  Income  Tax  return  for  1953  for  Mr.  Niles  Tram¬ 
mell  will  be  filed  in  New  York  City.  (Request  for  delay  in  filing  the  re¬ 
turn  until  September  1954  is  pending. ) 

2.  Mr.  Trammell  is  a  member  of  St.  Thomas  Episcopal  Church, 
53d  Street  &  5th  Avenue,  New  York  City. 

3.  During  the  past  year,  Mr.  Trammell  has  been  on  the  Board  of 
Directors  of  Quaker  State  Bottling  Company,  Pittsburgh,  Pennsylvania. 

As  it  has  been  impossible  for  him  to  attend  any  of  the  Board  meetings 
he  has  asked  that  he  not  be  reelected  to  membership  of  the  Board  at  the 
annual  meeting  April  1954.  Mr.  Trammell's  commitment  as  a  consultant 
to  NBC  has  been  referred  to  in  Biscayne's  application.  Mr.  Sarnoffs 
letter  of  December  5,  1952,  filed  with  said  application  states  that  Mr, 
Trammell  will  not  be  called  upon  in  that  connection  to  perform  any  duties 
which  would  in  any  way  conflict  or  interfere  with  the  business  operations 
or  obligations  of  Biscayne  Television  Corporation. 

4.  The  1953  Federal  Income  Tax  return  of  Jhmes  M.  Cox,  Jr.  was 
filed  in  Dayton,  Ohio. 

5.  Mr.  Cox  is  a  lifetime  member  of  Christ  Episcopal  Church,  West 
First  Street,  Dayton,  Ohio. 
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6.  Mr.  Cox  owns  a  residence  at  901  Tail  Road,  Dayton,  Ohio. 

7.  Program  logs  for  the  composite  weeks  analyzed  in  the  last  re- 
newal  applications  of  Stations  WICK)  and  WQAM  will  be  made  available 
prior  to  the  taking  of  testimony  in  this  proceeding. 

Respectfully, 

HOGAN  AND  HARTSON 

By  /s/D.M.  Rttrick 

Attorneys  for  Biscayne  Television 

Corporation 

DMP/eb 

cc  -  The  Secretary,  F.  C.  C. 

James  D.  Cunningham,  Esq. 

Hearing  Examiner 

Ashbrook  P.  Bryant,  Esq. 

Broadcast  Bureau,  F.  C.  C. 

Bernard  Koteen,  Esq. 

Messrs.  Fly,  Shuebruk,  Blume  & 

Gaguine 


FURTHER  EXCERPTS  FROM  OFFICIAL  REPORT  OF  PROCEEDINGS 

PREHEARING  CONFERENCE 

******* 

May  11,  1954  *  *  * 

890  PROCEEDINGS 

908  Mr.  Baron:  Let  me  interpose  this:!  We  have  looked  at  the  renewal 

applications  on  file.  We  are  not  saying  that  we  want  Mr.  Ifctrick  or  any¬ 
one  else  to  do  our  work  for  us,  but  just  the  bare  bones  of  what  has  been 
done  by  these  stations  is  all  that  is  available  in  the  record,  in  the  Com¬ 
mission’s  files. 

Now,  we  think  the  new  procedure  with  respect  to  exchange  of  in¬ 
formation  should  be  utilized  to  let  us  look  at  these  program  logs  for  the 
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composite  week  of  the  last  renewal  application.  It  doesn’t  require  any 
analysis  or  any  work.  We  will  pay  for  any  duplication  which  might  be 
necessary. 

We  think,  from  a  prima  facie  examination,  we  will  say,  of  the 
Commission’s  files,  that  there  are  several  points  that  we  would  like  to 

909  raise.  We  would  like  to  raise  them  cleanly,  as  quickly  and  direct¬ 
ly  as  possible,  and  eliminate  any  attempt  at  fishing  around  in  examining 

any  of  these  witnesses  which  Biscayne  will  present. 

******* 

Mr.  Baron:  May  I  inquire,  although  it  isnTt  your  duty  to  explain 
to  me,  sir,  but  you  indicated  in  your  previous  ruling  that  there  might 
be  some  type  of  information  which  might  be  furnished  to  you  which 
might  make  a  request  for  such  information  relevant  or  pertinent.  Per¬ 
haps  I  haven’t  understood  what  your  ruling  meant. 

The  Presiding  Officer:  I  think  from  the  standpoint  of  Biscayne, 

I  think  it  is  wholly  immaterial  what  these  stations  might  have  done.  I 
think  if  Biscayne,  itself,  were  responsible  for  what  these  stations  might 
have  done,  it  might  be  one  thing.  Mr.  Knight  is  a  director,  an  officer, 

910  and  I  can’t  find  out  what  his  stock  interest  is.  It  isn’t  too  important 
because  it  is  less  than  control. 

Mr.  Patrick:  No  individual  has  control,  sir. 

Mr.  Kbteen:  May  I  answer  the  implication  of  Mr.  Patrick’s  re¬ 
mark,  Mr.  Examiner? 

The  Presiding;  Officer:  Yes. 

Mr.  Kbteen:  It  is  perfectly  clear  that  if  you  take  the  position  that 
no  individual  has  control  and,  therefore,  you  cannot  look  at  the  criteria 
which  the  Commission  has  always  and  uniformly  established  in  its  de¬ 
cisions  as  being  the  most  important  of  all  criteria  with  which  to  weigh  the 
reliability  of  promises — namely,  broadcast  performance — then  you  pre¬ 
clude  the  record  from  reflecting  what  the  Commission  has  heretofore  con¬ 
sidered  to  be  the  most  important  thing  of  all. 

Now,  with  respect  to  no  individual  having  control,  we  are  in  posi¬ 
tion,  certainly,  of  looking  into  the  background  of  these  people.  Mr. 
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Patrick  is  certainly  goiqg  to  offer  their  background  affirmatively  to  sup¬ 
port  his  position.  Yet,  he  can't  really  have  it  both  ways.  Between  the 
Knight  group  and  the  Cox  group,  we  have  control  of  Biscayne.  The 
Knight  group  and  the  Cox  group,  together,  if  I  may  complete  my  state¬ 
ment,  Mr.  Patrick— 

Mr.  Ibtrick:  You  can  if  you  don't  (go  too  far  off  base. 

911  Mr.  Koteen:  Well,  you  can  correct  me  if  I  am  wrong — it  is  my 
understanding  that  the  Knight  group  and  the  Cox  group,  together,  or  their 
present  employees,  together,  have  control.  Under  those  circumstances, 
we  have  the  two— we  can  certainly  say — largest  or  dominant  stockholder 
groups,  with  a  broadcast  background.  If  they  are  going  to  rely  upon  the 
fact  that  they  have  a  broadcast  background,  then  the  really  available  data 
as  to  what  their  performance  has  been  under  that  background  is  what  Mr. 
Baron  is  requesting,  and  it  seems  to  me  the  most  pertinent  and  relevant 
thing. 

The  Presiding  Officer:  The  same  ruling  and  the  same  exception. 
You  gentlemen  both  have  it. 

******* 

912  Mr.  Durka:  In  other  words,  my  position  is,  or  my  anticipation  is, 
that  the  testimony  by  Biscayne's  principals  at  the  hearing  will  then  make 
relevant  and  material  the  type  of  evidence  that  Mr.  Baron  has  been  re¬ 
questing. 

The  Presiding  Officer:  That  question,  of  course,  can  be  brought 
up  then,  and  I  will  rule. 

******* 

915  May  17,  1954 

919  TRIAL  PROCEEDINGS 

******* 

930  NILES  TRAMMELL, 

a  witness  appearing  for  and  on  behalf  of  Biscayne  Television  Corpora¬ 
tion,  having  been  previously  duly  sworn,  was  examined  and  testified  as 
follows: 
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DIRECT  EXAMINATION 
By  Mr.  Patrick: 

Q.  State  your  name  for  the  record,  please,  sir.  A.  My  name 
is  Miles  Trammell.  I  am  president  and  general  manager  of  the  Bis- 
cayne  Television  Corporation. 

*  *  *  *  *  *  '  * 

937  Q.  Now,  Mr.  Trammell,  I  will  next  invite  your  attention  to 
Exhibit  2,  more  specifically,  Exhibit  2-A,  and  page  2  of  that  document. 

I  will  ask  you  if  you  have  anything  to  add  to  the  preliminary  statement 
appearing  on  page  2.  A.  I  would  like  to  briefly  state  how  we  went 
about  preparing  our  local  schedule.  I  went  to  Miami  for  this  purpose 
in  June  of  1953,  and  was  accompanied  by  Mr.  Kelly,  a  televiaion  con¬ 
sultant  who  was  working  with  me  at  the  time,  and  met  with  Mr.  Le  Gate, 
Mr.  Scott,  and  Mr.  Uridge. 

Q.  Now,  all  of  those  men  you  have  last  named,  will  be  witnesses 
in  this  proceeding?  A.  That  is  right.  We  discussed  the  Miami  situa¬ 
tion  generally,  and  then  got  down,  among  other  things,  to  discussing 
the  programs  that  would  do  an  adequate  job,  a  good  job,  in  Miami,  from 
a  civic,  philanthropic,  cultural,  religious,  and  commercial  standpoint. . 
As  a  result  of  that  conference,  which  lasted  quite  a  few  days,  we  came 
up  with  a  tentative  program  schedule. 

*  *  *  *  *  *  * 

938  The  Witness:  We  came  up  with  this  tentative  schedule.  Mr. 

Le  Gate,  because  of  his  knowledge  of  the  Miami  situation,  was  asked  to 
contact  various  people,  and  to  discuss  with  them  our  suggestions  as  to 
the  needs  of  the  Miami  area  as  well  as  their  feeling  as  to  what  Miami 
should  have  in  the  way  of  civic  and  cultural  and  educational  and  religious 
programs. 

******* 

A.  I  just  want  to  say  this,  Mr.  Counsel,  that  after  we  had  done 
that  we  prepared  a  second  tentative  schedule,  discussed  it  with  some 
of  our  stockholders  and  directors,  and  then  we  proceeded  to  prepare 
a  complete  program  schedule.  We  found  out,  however,  that  it  was  still 
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tentative.  And  we  prepared  it  in  a  graph  form,  which  starts  —  the 
explanation  of  it  is  on  page  3  of  this  exhibit.  I  think  the  explanation 
needs  no  further  clarification. 

♦  *  *  *  *  *  * 

948  Q.  Mr.  Trammell,  what  efforts  if  any  have  you  made  to  select 
people  for  filling  these  various  job  descriptions  in  addition  to  those 
that  will  appear  here  and  testify  ?  A.  Most  of  the  competent  people  in 
this  industry  of  television  have  jobs  currently.  Any  number  of  them  in 
various  cities  have  approached  me  for  jobs.  I  have  not  designated  them 
for  a  position  in  this  company,  because  it  is  not  fair  to  them  or  to  their 
current  employers  to  talk  with  them  until  action  is  taken  on  this  appli¬ 
cation  by  the  FCC.  From  my  experience  in  developing  organizations 

in  the  past,  both  in  radio  and  television,  I  know  from  the  discussions 
that  I  have  had  that  I  will  be  able  to  develop  a  splendid  organization  from 
the  people  who  have  discussed  jobs  with  me.  That  pertains  not  only  to 
program  managers,  but  directors,  producers  and  engineers. 

949  ******* 

By  Mr.  Patrick: 

Q.  I  will  invite  your  attention  to  Exhibit  No.  12,  Mr.  Trammell, 
and  ask  you,  please,  to  identify  that.  A.  Exhibit  12  is  our  policies  in 
the  production  of  programs  and  program  service,  and  we  have  here 
the  usual  general  statement  that  appears  in  program  codes  and  program 
policies.  It  is  our  proposal  that  we  will  subscribe  to  the  NARTB  Code 
and  use  that  code  as  our  minimum  standards. 

Q.  Now,  tell  us,  if  you  will,  please,  Mr.  Trammell,  how  this 
statement  was  arrived  at,  the  steps  followed  by  you.  A.  Well,  I 
have  had  some  experience  in  developing  codes.  I  was  on  the  original  NAB 
Code  Committee  back  in  the  thirties,  and  I  have  had  some  experience 
with  my  former  corporation.  We  worked  over  this  thing  and  we  have 
made  it  as  brief  as  possible.  We  have  covered  controversial  public  is¬ 
sues,  cooperation  with  civic  and  other  organizations,  agricultural  pro¬ 
grams,  and  wherever  possible,  we  have  indicated  the  local  programs  that 
fall  into  this  category. 
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We  have  covered  our  news  programs,  weather  programming,  : 
sports,  educational,  religious,  children's  and  the  use  of  film,  and  also 
how  we  will  handle  political  broadcasts,  which  would  conform  to  the 

950  government  and  state  regulations,  and  our  commercial  practices, 

which  would  conform  to  the  NARTB  Code. 

*  *  .  *  *  *  *  * 

By  Mr.  Patrick: 

Q.  I  asked  you,  Mr.  Trammell,  to  delineate  the  various  steps 
taken  in  the  formulation  of  this  statement.  I  do  not  think  you  have  an¬ 
swered  it.  A.  I  worked  on  the  code  myself.  I  had  assistance  from  my 
associates.  I  have  had  quite  a  bit  of  experience  in  developing  codes  in 

951  the  past.  I  was  a  member  of  the  original  NAB  Code  Committee 
back  in  the  thirties,  the  first  one  that  was  ever  written.  I  have  developed 
a  few  codes  for  my  former  corporation  that  I  was  employed  by,  and 

we  have  attempted  here  to  make  this  code  as  simple  and  as  general  as 
possible.  The  explanation  that  I  have  made  of  the  code,  I  guess,  can 
stand. 

*  *  *  *  *  *  * 

975  Mr.  Baron:  Mr.  Examiner,  I  have  one  further  objection  to  several 
of  these.  It  is  not  a  matter  of  conclusionary  rather  than  evidentiary.  It 
is  facts  and  information.  It  goes  back  to  the  request  made  for  certain 
information  with  respect  to  broadcast  station  logs.  I  refer,  for  example, 
to  the  biography  on  page  9  of  John  S.  Knight.  There,  there  is  reliance 
by  the  applicant  on  the  experience,  as  he  calls  it,  broadcast  experience, 
that  Mr.  John  S.  Knight  has  had  as  director  of  WIND,  Chicago,  director 
of  WAKR  and  WAKR-TV. 

Mr.  Patrick:  If  you  will  permit,  Mr.  Baron — 

Mr.  Baron:  Let  me  finish. 

Mr.  Ifctrick:  Yes,  sir. 

Mr.  Baron:  My  point  is,  sir,  that  if  there  is  included  here  re¬ 
liance  on  those  matters,  and  I  have  already  taken,  as  I  believe  someone 
else  has,  the  position  that  we  should  have  been  permitted  to  receive 
certain  information  on  request,  I  would  ask  that  that  information  be 
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stricken  or  would  object  to  the  exhibit. 

Mr.  Patrick:  What  I  was  about  to  say  was  this,  that  I  think  in 
one  of  our  earlier  conference,  I  stated  that  I  would  not  rely  upon  the 
broadcast  activities  or  experience  of  any  of  these  people  in  areas  other 
than  the  Miami  area. 

Mr.  Baron:  That  is  anything  other  than  WOID,  WQAM-AM,  and 

FM? 
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Mr.  Patrick:  That  is  right. 

Mr.  Baron:  In  that  case,  my  objection  is  not  good,  sir. 

*  *  *  *  *  *  * 

CROSS-EXAMINATION 
By  Mr.  Baron: 

******* 

Q.  Can  you  state  any  more  of  the  type  of  job  it  is  ? 
******  * 


A.  In  this  consultant  arrangement  that  I  have,  one  of  the  stipulations 
is  that  I  will  be  required  to  do  nothing  for  the  National  Broadcasting 
981  Company  that  will  in  any  way  interfere  with  my  activities  in  con¬ 

nection  with  the  Biscayne  Television  Corporation. 

*  *  *  *  *  *  * 


987  Q.  Now,  Mr.  Trammell,  under  that  contract  —  and  again  I 

want  to  avoid  even  repeating  my  request  for  it  —  under  that  contract, 
as  a  reasonable  man,  sir,  when  you  are  paid  $25, 000  a  year  by  NBC 
and  they  make  a  request  for  a  week  or  two  of  your  time,  because  they 
are  in  a  snarl  on  some  particular  phase  or  activity,  and  you  think  that 
the  station  is  going  along  pretty  well,  maybe,  that  is,  Biscayne’ s  pro¬ 
posed  station  —  aren't  you  going  to  leave  to  go  up  to  New  York  or  go  else 
where,  if  necessary,  to  take  care  of  that  problem  ?  A.  I  want,  if  I 
may,  before  answering  your  question  —  I  will  come  back  to  your  — 

Q.  Can  you  answer  the  question  first  and  then  perhaps  explain 
your  answer  ?  A.  I  don't  like  to  say  that  I  am  going  to  leave  my  prin¬ 
cipal  occupation  until  I  know  the  circumstances  concerned  with  it.  Cer¬ 
tainly  I  might  go  away  for  a  week  or  maybe  three  or  four  days  or  maybe 
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ten  days.  I  might  even  go  away  as  much  as  two  weeks. 

Q.  And  this  will  not  be  all  of  your  own  volition,  will  it,  Mr.  Tram¬ 
mell?  It  will  be  because  you  have  a  contract  for  $25, 000  a  year  for  ser¬ 
vices  to  be  rendered  to  NBC  ?  A.  It  will  be  because  I  decide  that  my 
activities  will  not  be  in  conflict  with  the  Biscayne  Television  Corpora¬ 
tion.  *  *  * 

995  FURTHER  DIRECT  EXAMINATION 

By  Mr.  Patrick: 

*  *  *  *  *  *  * 

998  Q.  Is  an  arrangement  such  as  you  have  with  the  NBC  usual  or 

unusual  in  the  case  of  retiring  executives,  if  you  know? 

******* 

The  Witness:  It  is  a  customary  case,  I  would  say,  in  all  instances, 
where  a  man  has  devoted  a  great  length  of  time  to  a  corporation,  has  a 
fund  of  knowledge,  particularly  as  to  the  past  operations,  acquaintances, 

999  acquaintanceship  with  the  personnel  of  the  organization,  to  contin¬ 
ue  him  on  a  retainership  basis. 

Now,  you  can  say  that  that  is  done  for  several  reasons.  First, 
it  is  because  of  the  reasons  that  I  have  just  stated;  second,  it  could  be 
in  the  form  of  an  honorarium,  or  maybe  a  pension.  Thirdly,  it  is  to 
prevent  him,  with  his  knowledge,  from  probably  working  for  a  competi¬ 
tor  and  in  that  way  giving  away  a  lot  of  trade  secrets. 

By  Mr.  Patrick: 

Q.  In  the  event — which  you  indicate  is  unlikely — that  the  demands 
on  your  time  under  this  arrangement  would  impair  your  efficiency  as  head 
of  Biscayne,  are  you  prepared  to  relinquish  your  NBC  consultation  ar¬ 
rangement?  A.  I  can’t  see  how,  under  any  circumstances,  I  could  be 
called  upon  to  do — 

The  Presiding  Officer:  I  am  sorry,  I  don’t  think  that  is  the  ques¬ 
tion. 

Mr.  Patrick:  Yes,  or  no. 

The  Witness:  I  will  do  so. 

*  *  *  *  *  *  * 
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1000  CROSS  EXAMINATION— resumed 

******* 

By  Mr.  Durka: 

******* 

1004  Q.  Could  you  indicate,  Mr.  Trammell,  by  month  and  year,  if 
you  can,  the  time  when  you  consented  to  become  a  party  to  this  merger? 
Approximately  ?  A.  Sometime  in  October  or  November  1952. 

Q.  How  soon  thereafter,  if  you  remember,  was  Biscayne  Televi¬ 
sion  Corporation  organized?  A.  Right  after  that.  It  was  organized 
and  incorporated  sometime  in  November  or  October  1952. 

Q.  And  the  organizational  structure  at  that  time  was  identical 
with  what  it  is  today,  is  that  correct?  A.  Yes.  It  was  definitely  under¬ 
stood  that  I  was  to  be  President  and  the  chief  executive  officer  and  to  run 

1005  the  show  with  such  consultation,  advice  and  help  from  the  other 
two  groups  as  I  might  need. 

Q.  And  at  that  same  time,  a  Board  of  Directors  of  seven  was 
established  with  three  representatives  each  from  each  of  the  two  groups, 
with  you  as  the  seventh  Director?  A.  That  is  right. 

Q.  Have  there  been  any  meetings  of  the  stockholders  of  Biscayne 
since  October  1952?  A.  Yes.  We  held  two  meetings  of  the  stockholders, 
January  1953  and  January  1954. 

Q.  How  many  times  has  the  Board  of  Directors,  as  a  body,  met? 

A.  Well,  they  met  in  January  1953.  They  met  again  in  April  1953.  They 
met  again  in  either  June  or  July  1953.  They  met  again  to  approve  this 
tripartite  agreement— I  think  it  was  in  October  or  November.  I  don't 
recall  the  exact  date. 

Q.  In  the  year  1953?  A.  In  1953*  yes.  We  met  again  in  January 

1954. 

Q.  Would  you  say,  Mr.  Trammell,!  to  the  best  of  your  recollection, 
how  many  of  the  seven  Directors  were  present  at  each  of  these  five  meet¬ 
ings  that  you  have  referred  to?  A.  I  can  refresh  my  memory  by  refer¬ 
ring  to  the  minutes. 

Q.  Were  there  minutes  kept  of  each  of  these  meetings? 
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1006  A.'  Oh,  yes. 

Q.  Are  those  minutes  available  ?  A.  They  are  in  Miami.  lean 
tell  you,  there  was  myself,  Jack  Knight,  Jim  White,  Jim  Cox,  Leonard 
Reinsch;  Lee  Hills  was  present  by  invitation. 

Q.  Which  meeting  are  you  describing  now?  A.  The  first  one, 
January  1953.  Of  course,  we  had  preliminary  organization  meetings 
before  that.  We  had  preliminary  directors  meetings  to  approve  the 
application  and  everything  else,  of  course. 

Q.  I  refer  only  to  the  director’s  meetings.  A.  I  don’t  recall  that 
Blake  McDowell,  the  attorney  for  the  Knight  interests,  was  present. 

We  had  a  quorum  at  all  meetings. 

Q.  The  minutes  would  indicate  who  was  present  at  each  meeting, 

and  also  what  was  discussed  at  each  meeting?  A.  That  is  right. 

******* 

1008  By  Mr.  Durka; 

Q.  Taking  up  first  the  meeting  of  January  1953  you  have  described, 
I  believe,  to  the  best  of  your  recollection  who  was  present?  A.  Yes. 

Q.  Could  you  state  what  transpired  at  that  meeting  regarding  the 
plans  and  proposals  of  Biscayne  Television  Corporation  ?  A.  We  dis¬ 
cussed  briefly  what  was  holding  us  up  and  how  soonwe  could  get  to  a 
hearing,  our  plans  in  preparing  for  a  hearing,  and  the  costs  involved. 
That  was  about  all  that  transpired,  as  I  recollect,  at  the  first  meeting. 

Q.  Where  was  this  meeting  held?  A.  It  was  held  in  Miami, 
Florida,  in  Janiary. 

Q.  Do  you  recall  where  in  Miami  it  was  held?  A.  Yes,  it  was 
held  in  Knight’s  office. 

Q.  How  long  did  it  last?  A.  Most  of  the  morning.  It  may  have 
run  through  lunch.  Several  hours. 

Q.  Two  or  three  hours  ?  A.  That  is  right. 

Q.  Now,  directing  your  attention  to  the  meeting  that  was  held  in 
April  1953,  where  was  that  meeting  held?  A.  That  was  held  in  New 
York  at  the  University  Club.  Present  there  was  Mr.  Knight— both 
Mr.  Knight  and  Mr.  Cox. 
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Q.  Which  Mr.  Knight?  A.  Both  Mr.  Knights.  Mr.  Cool,  Mr. 
McDowell,  myself,  and  I  don't  recall  whether  Mr.  ffetricfc  was  there — 
no,  he  was  not  there.  We  discussed  certain  phases  of  our  case,  at 
that  time. 

Q.  What  phases  were  those  ?  A;  The  question  of  duopoly  had  been 
raised  and  we  kicked  around  what  to  do  about  that.  Some  contended  that 
it  wasn't  really  a  problem  because  the  individuals  were  in  this  corpora- 

1010  tion,  whereas  the  corporate  structure  was  in  the  other  one — was  in 
the  radio  setup. 

We  discussed  the  possibility  of  going  to  a  thousand-foot  antenna. 

We  had  originally  planned  to  have  only  a  five-hundred-foot  antenna  at 
the  causeway,  but  to  be  competitive  with  other  applicants  it  was  appar¬ 
ent  that  we  would  have  to  go  to  a  thousand-foot  antenna. 

We  determined  that  we  would  establish  our  studios  at  the  causeway 
site,  the  79th  Street  Causeway.  A  report  was  given  at  that  time,  as  I 
recollect,  on  the  progress,  or  the  plans  for  the  development  of  this 
material  for  our  competitive  hearing. 

Q.  Does  that  cover  the  April  1953  meeting?  A.  Tes,  just  about. 

Q.  Then  the  next  meeting  that  you  re  colie  ct  was  a  meeting  held 
in  June  or  July  1953.  Where  was  that  meeting?  A.  That  was  held  in 
Akron,  Ohio. 

Q.  Where  in  Akron?  A.  At  the  hotel  there  in  Akron.  I  forget 
the  name  of  it.  The  Mayflower,  I  think  was  the  name  of  it. 

At  that  meeting,  Mr.  Johns.  Knight  was  present,  Mr.  Jim  Knight, 
Mr.  Blake  McDowell,  Mr.  Cox,  Mr.  Reinsch,  myself,  and  Mr.  Patrick, 
our  counsel. 

At  that  meeting  we  definitely  decided  that  it  would  be  necessary  to 
dispose  of  one  of  the  radio  stations,  and  I  proposed  that  the  other  one  be 

1011  transferred  to  Biscayne,  and  that  we  would  operate  a  radio  station 
in  conjunction  with  our  television  operation — all  subject,  of  course, 

to  the  approval  of  the  Federal  Communications  Commission. 

We  discussed  our  estimated  budgets,  and  I  informed  the  parties 
at  that  time  that  because  of  our  election  to  establish  a  thousand-foot 
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antenna,  it  would  be  necessary  for  us  to  acquire  property  in  the  antenna 
zone,  and  that  our  expenses  would  be  substantially  greater  than  we  had 
originally  anticipated,  and  that  I  would  have  to  work  out  some  arrange¬ 
ment  for  additional  financing.  I  proceeded  to  do  that. 

Q.  Not  at  that  meeting,  no?  A.  No,  not  at  that  meeting. 

Q,  Was  anything  else  discussed  in  this  meeting  of  June  or  July 
1953  ?  A.  There  is  one  other  thing  that  might  have  transpired. 

Q.  Was  that  the  meeting  at  which  it  was  determined  which  of  the 
AM  managers  would  be  the  TV  manager  ?  A.  No,  that  was  left  up  to 
my  judgment.  It  was  decided  at  that  time  that  Knight  would  sell  his  sta¬ 
tion  and  that  we  would  take  over  WIOD.  The  decision  as  to  who  would  op¬ 
erate  the  stations  under  me- -that  is,  who  would  be  the  radio  manager 
and  who  would  be  the  television  manager — I  think  I  decided  that  myself. 

1012  Q.  Subsequent  to  this  meeting?  A.  Subsequent  to  that  meeting, 
yes. 

Q.  Now,  directing  your  thoughts  to  the  meeting  which  you  said 
took  place  in  October  or  November  1953,  where  was  that  meeting  held? 

A.  That  was  held  in  the  law  office  of  Choate  and  Sinclair  in  Miami, 
Florida. 

Q.  Who  was  present  at  the  meeting?  A.  Present  was  Jim  Knight, 
Blake  McDowell,  Jim  Cox,  and  myself,  and  I  believe— I  don’t  know  whe¬ 
ther  it  was  at  that  meeting  or  a  previous  meeting,  we  elected  Dan  Ma¬ 
honey  a  director  instead  of  Mr.  Foy,  and  we  made  Mr.  Foy  secretary. 
Mr.  Mahoney  was  also  present  at  that  meeting. 

That  meeting  was  held  primarily  for  the  purposes  of  approving 
or  authorizing  me  as  president  of  the  corporation  to  execute  this  tri¬ 
partite  agreement,  which  is  a  part  of  the  evidence. 

Present  at  that  meeting  also  was  Mr.  Cohen  of  the  firm  of  Hogan 
and  Hartson. 

He  gave  a  brief  resume  of  the  status  of  our  case  and  what  we  had 
a  right  to  expect.  Q.  Now  taking  up  the  last  meeting  that  you  mentioned, 
a  meeting  held  in  January  1954,  where  was  that  meeting  held?  A.  That 
meeting  was  held  in  Miami,  Florida.  It  was  in  Jack  Knight’s  office. 
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1013  That  was  the  meeting  where  we  called  for  the  annual  stockholders' 
meeting,  really,  for  the  reelection  of  the  officers,  which  was  done, 
and  then  we  held  a  directors'  meeting. 

It  was  nothing  but  a  perfunctory  report  on  the  status  of  the  case  at 
that  time.  No  major  problems  were  then  decided. 

Q.  What  you  have  just  now  described  was  the  stockholders'  meet¬ 
ing  or  the  directors'  meeting  or  both?  I  am  not  sure.  A.  It  was  both. 

Stockholders'  meeting  first  and  the  directors'  meeting  followed. 

****** 

1015  Q.  Mr..  Trammell,  as  you  sit  there,  do  you  know  whether  or  not 
Biscayne  proposes,  in  its  proposed  typical  week  of  programs,  any  non- 
network  program  on  any  day  of  the  week  between  8  p.m.  and  11  p.  m.  ? 

A.  Yes.  We  have  10:30  to  11:00  at  night  where  we  proposed  to  put  in  the 
Adventure  Theater.  That  is  a  film  series  that  on  other  stations  through¬ 
out  the  country  has  become  very  popular.  It  is  usually  a  show  like  "Badge 
714, "  or  something  like  that. 

Q.  Do  you  have  any  local  live  programs  on  any  day  of  the  week  so 
far  as  you  know  during  that  time  segment  of  each  day  ?  A.  Between  8 
and  11  p.  m.  ? 

Q.  Yes.  A.  I  don't  recall  that  we  do.  The  network  schedule  runs 
from  usually  7:30  at  night  until  10:30. 

Q.  Your  intent  was  to  carry  the  network  schedule  ?  A.  That  is 
right  Of  course  if  there  was  anything  of  unusual  importance  which  should 
develop,  or  anything  outstanding  in  Miami,  we  would  feel  free  to  preempt 
the  network  time  and  put  it  on  our  schedule. 

Mr.  Durka:  No  other  questions.  *  *  • 

1016  CROSS  -EXAMINATION 

By  Mr.  Kbteen: 

*  *  *  *  *  *  * 

1017  Q.  You  mentioned  a  television  consultant  by  the  name  of  Kelly. 

Is  he  a  New  York  consultant  ?  A.  No  he  used  to  work  for  me  in  NBC,  and 
he  and  another  man  started  a  consulting  business  while  some  of  these  ap¬ 
plications  were  coming  in,  and  I  didn't  realize,  frankly,  bow  much  work 
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there  was  to  one  of  these  things  until  I  got  in  it. 

His  partner  has  volunteered  to  do  my  case  for  me,  and,  of  course, 
because  of  some  of  the  things  I  had  done  for  him,  he  wanted  to  do  it  for 
free.  I  said,  T’I  can’t  let  you  do  that.  When  the  time  comes,  I’ll  discuss 
the  thing  with  you. ” 

In  the  meantime,  Kersta  got  an  interest  in  a  station  in  Fort  Lauder¬ 
dale  and,  of  course,  he  couldn’t  do  it. 

Kelly  will  be  working  with  Kersta,  and  I  put  Kelly  on  it.  But  Kelly 
also  had  an  application  or  ownership  in  an  application  in  Tulsa,  so  he, 

I  think,  was  with  me  in  June  or  up  until  about  the  middle  of  July,  the  10th 
of  July  or  something  like  that. 

Q.  Was  Kelly  compensated  by  Biscayne  for  his  services?  A.  Yes. 

1018  Q.  Has  any  part  of  the  Biscayne  showing  here  made  been  prepared 
by  any  other  consultants  ?  A.  There  has  been  no  other  consultant.  As 
a  part-time  job  at  nights  and  on  holidays  I  have  used  the  services  of 
Robert  Myers,  an  employee  of  the  NBC  with  whom  I  have  worked  pre¬ 
viously,  to  help  in  the  detailed  preparation  arrangements  of  this  volumi¬ 
nous  document  that  we  are  presenting  here  today.  That  is,  primarily  on 
the  figuring,  calculations,  and  things  of  that  kind. 

He  is  doing  this  work  for  me  with  the  full  knowledge  and  consent 
of  his  immediate  employer  and  he  is  being  compensated. 

Q.  Is  he  still  an  employee  of  NBC  ?  A.  Oh,  yes. 

Q.  In  what  department  of  NBC  is  he,  Mr.  Trammell?  A.  He 
is  in  the  production  department.  I  believe  his  title  is  business  manager 
of  the  production  department  of  the  television  section  of  the  National 
Broadcasting  Company. 

Q.  Did  he  have  principal  responsibility  for  the  preparation  of  any 
of  the  exhibit  material  here  being  offered  ?  A.  Well,  Kelly  and  Myers 
devoted  a  great  deal  of  time  to  the  three  exhibits  that  have  not  been  ad¬ 
mitted  here  this  morning. 

1019  Q.  Did  they  devote  any  time  on  any  of  the  other  exhibits  ?  A. 

Yes,  Myers  worked  with  me  over  a  couple  of  weekends,  and  with  Scott, 
on  the  preparation  of  these  work  sheets  and  certain  other  exhibits. 
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Those  are  the  principal  things  that  I  recall. 

Q.  Did  Scott  go  to  New  York  to  work  with  Myers  on  those  ?  A. 
Yes,  he  was  in  New  York  a  couple  of  times,  and  they  did  a  lot  of  it  by 
correspondence. 

Q.  That  work  was  physically  done  within  NBC’s  offices,  was  it 
not,  sir  ?  A.  It  was  done  in  the  little  cubicle  hole  that  they  have  as¬ 
signed  to  me  there  and  at  Mr.  Myers'  home  on  Long  Island. 

Q.  Did  Mr.  Myers  participate  in  any  of  the  programming  exhibits  ? 
A.  Oh,  yes. 

Q.  Did  he  participate  in  the  preparation  of  the  program  material? 
A.  He  certainly  helped  work  on  that  graphic  chart  that  yon  have  there. 
The  description  of  the  programs  that  we  have  was  prepared  by  Mr. 

Legate. 

I  want  you  to  know  all  this  was  done  under  my  direction  and  super- 
1020  vision. 

Q.  I  assume  that  was  the  basis  upon  which  die  exhibits  were  qual¬ 
ified,  sir.  Now,  did  Mr.  Myer  work  up  this  exhibit  involving  the  film 
programs. 

Mr.  Patrick:  That  is  Exhibit  10. 

Mr.  Koteen:  That  is  Exhibit  10,  yes. 

The  Witness:  I  believe  he  did,  to  the  best  of  my  recollection. 

By  Mr.  Koteen: 

Q.  You  don’t  recall  who  worked  up  Exhibit  10,  is  that  right?  A. 

I  worked  with  them  on  it. 

Q.  Who  do  you  mean  by  "them”  ?  A.  I  worked  with  Myers  and 
with  our  counsel  on  the  exhibit,  and  Mr.  Myers  wrote  that  Exhibit  10, 

I  believe. 

Q.  Who  wrote  Exhibit  11,  the  job  descriptions  ?  A.  I  worked  on 
that  myself.  Some  of  the  material  had  originally  been  prepared  by  Kelly 
in  June  and  then  I  did  them  over.  I  also  had  assistance  framcounseL 

Q.  That  pretty  much  completely  describes  the  preparation  of  those 
two  exhibits,  is  that  right,  sir?  A.  Yes. 

Q.  Who  drafted  Exhibit  12,  the  policy  statement? 
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1021  A.  Well,  I  did  that,  too.  Mr.  Legate  wrote  certain  parts  of  it. 

I  think  it  was  rewritten  or  rephrased  but  none  of  the  meat  was  changed. 
That  was  done  in  our  counsel’s  office. 

Q.  Was  it  Mr.  Myers  or  Mr.  Kelly  who  prepared  the  basic  draft 
on  the  staff  schedule,  which  is  Exhibit  5,  sir?  A.  Are  you  talking 
about  the  organization  chart  ?  I  drew  that  up  myself.  It  looks  like  it, 
doesn’t  it  ?  What  part  of  this  are  you  referring  to  ? 

Q.  Pages  5  and  6  for  example,  sir. 

Mr.  Patrick:  Which  exhibit  ? 

Mr.  Kbteen:  Five. 

The  Witness:  Five.  A  lot  of  this  was  as  a  result  of  my  meeting  in 
Miami  in  June  1953  with  Mr.  Legate,  Mr,  Scott,  Mr.  Uridge,  and  my¬ 
self,  and  after  going  through  our  program  schedule,  or  the  tentative  pro¬ 
gram  schedule,  we  came  up  with  these  numbers  as  a  requirement.  We 

later  changed  them.  We  found  we  had  to  have  a  few  more  people. 

★  *  *  *  *  *  * 

Q.  Now  those  93  people  do  not  include  these  so-called  specialists 

1022  you  mentioned?  A.  That  is  right. 

For  instance,  we  are  going  to  have  a  man  who  handles  our  agri¬ 
cultural  activities.  We  will  have  another  sports  man.  We  will  have  a 
man  in  charge  of  our  fishing  program.  We  propose  to  have  a  certified 
teacher  who  was  recommended  to  us  by  the  superintendent  of  schools. 

She  will  conduct  the  kindergarten. 

Q.  Are  these  people  to  be  talent  or  are  they  to  be  a  part  of  staff  ? 
A.  They  are  to  be  talent.  They  are  included  under  our  program  ex¬ 
penses  and  in  the  column  of  talent. 

Q.  They  are  not  to  be  a  part  of  your  regular  staff?  A.  Not  the 
permanent  staff,  but  they  will  be  in  there  working  on  these  specialized 
programs  that  we  will  have. 

Q.  You  do  not  have  a  regular  farm  director?  A.  We  will,  ex¬ 
cept  that  he  will  take  care  of  our  farm  activities.  That  will  be  part  of 
what  we  will  pay  him  for. 

Q.  And  you  do  not  have  a  regular  women’s  director?  A.  No, 
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but  we  intend  to  have  a  home  economics  woman  to  run  our  home  econom¬ 
ics  school,  and  a  Mrs.  Butts,  who  is  in  charge  of  home  making  activities 
for  the  department  of  public  instruction  there,  has  assured  us  we  can 
get  an  adequate  person  to  do  that 

You  do  not  have  anyone  in  your  staff  of  93  to  handle  children's 

1023  activities.  A.  Mrs.  Lake,  the  teacher. 

Q.  Is  she  on  your  staff  ?  A.  If  you  are  paying  them,  they  do  what 
you  tell  them  to  do. 

******* 

1024  By  Mr.  Kbteen: 

Q.  Was  any  consultation  had,  Mr.  Trammell,  or  any  assistance 
given  by  any  other  employees  of  NBC  in  the  course  of  preparing  this 
material?  A.  Not  directly.  I  have  asked  questions  of  a  lot  of  the 
people  who  worked  for  me  for  years.  For  instance,  I  consulted  with 
Ray  Guy  on  antenna  heights,  the  chief  antenna  engineers  for  the  National 
Broadcasting  Company,  as  to  whether  a  1000-foot  antenna  would  stay  up 
down  there  in  one  of  these  hurricanes. 

Also,  I  talked  with  a  young  man  who  is  in  charge  of  the  technical 
department  of  NBC,  about  studio  size  and  arrangement  and  things  of 
that  kind. 

These  are  boys  that  I  grew  up  with,  you  will  understand,  and  it  is 
natural  for  me  to  discuss  these  questions  with  them. 

I  also  discussed  with  Mr.  Denny,  who  is  in  charge  of  our  stations, 

1025  something  about  the  stations.  Also,  I  discussed  with  his  chief  engi¬ 
neer,  Mr.  College,  the  question  of  manpower  to  make  certain  that  I  had 
the  manpower.  These  things  I  knew  myself,  but  I  just  wanted  to  verify 
my  judgment. 

Q.  Were  any  of  these  exhibits  physically  reproduced  in  New  York? 
A.  Oh,  yes.  There  were  a  lot  of  them  reproduced  by  a  reproducing  com¬ 
pany  there. 

Q.  In  New  York?  A.  Yes,  and  some  were  reproduced  down 
here.  There  was  a  time  when  we  put  a  lot  of  this  stuff  to  bed  when  I 
was  still  in  New  York. 
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Q.  I  see,  so  the  bulk  of  this  preparation  was  completed  and  re¬ 
produced  in  New  York,  is  that  right,  sir?  A.  I  don't  know  whether  it 
would  be  the  bulk.  I  would  say  certainly  50  percent  of  it. 

Q.  Can  you  recall  on  what  say  you  gave  final  approval  to  the  vari¬ 
ous  programming  and  other  proposals  contained  in  your  exhibit  material? 
A.  I  can’t  recall  exactly  the  date,  but  I  am  certain  we  put  these  pro¬ 
gram  descriptions  and  the  graphic  chart  to  bed  sometime  in  October  or 
November,  as  I  recollect.  It  could  have  been  in  September,  I  believe. 
Somewhere  in  September,  October  or  November,  we  put  the  thing  to 
bed.  We  may  have  made  a  few  changes  since  then,  but  that  was  when 
we  set  the  thing  up.  As  I  recollect,  it  was  sometime  ago  when  1  thought 

1026  we  were  going  to  hearing  before  Christmas. 

******* 

1033  Q.  And  you  testified,  also,  that  you  consulted  with  General  Sar- 
noff  and  his  son  and  Mr.  Weaver,  on  various  occasions  ?  A.  Yes. 

Q.  I  assume  prior  to  your  severing  connections  with  NBC  you 
either  made  or  participated  in  many  or  most  of  the  main  or  policy  de¬ 
cisions  made  by  NBC  ?  A.  I  made  most  of  them. 

Q.  These  consultations  that  you  had  with  Mr.  Weaver  and  General 
Sarnoff  and  his  son  following  your  resignation,  did  they  include  considera¬ 
tion  of  major  policy  matters  with  regard  to  NBC  ?  A.  Well,  most  of  them 
were  general  discussions,  and  then  at  one  time  they  discussed  with  me 
certain  reorganization  plans  that  they  had,  personnel  plans. 

1034  Q.  They  would  be  matters  of  major  policy  would  they  not  ?  A. 

I  would  think  so,  yes. 

Q.  Did  you  advise  with  the  executives  of  NBC  on  these  matters  ? 

A.  It  was  with  General  Sarnoff  that  I  had  the  discussion.  Of  course, 
he  is  an  executive;  he  is  Chairman  of  the  Board. 

Mr.  Weaver  and  Mr.  Sarnoff— Mr.  Robert  Sarnoff,  that  is,  since 
they  have  been  President  and  Executive  Vice  President,  they  have  dis¬ 
cussed  with  me  station  matters,  sales  matters,  and  program  matters, 
primarily. 
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Q.  Would  you  say,  sir,  that  it  is  fair  to  say  that  in  your  capacity 
as  consultant  for  NBC,  you  participated  to  some  extent  in  major  policy 
decisions  ?  A.  Well,  I  can  advise,  but  my  advice  doesn't  mean  that 
it  is  always  accepted,  and  final. 

Q.  Is  it  usually  accepted?  A.  Unless  that  is  pertinent,  I  would 
prefer  not  to  answer. 

Mr.  Bryant:  I  won't  press  for  an  answer. 

By  Mr.  Bryant: 

Q.  At  this  time,  are  you  a  stockholder  in  NBC  ?  A.  RCA. 

Q.  You  are  a  stockholder  in  RCA  ?  A.  I  am. 

1035  Q.  To  what  extent,  sir?  A.  500  shares. 

Q.  That  is  all  the  interest  you  have  in  RCA,  or  NBC  ?  A.  That 
is  right. 

Q.  You  have  no  direct  or  indirect  interest  in  any  stock  that  is  in 
anyone  else's  name  ?  A.  No,  sir. 

Mr.  Bryant:  That  is  all,  thank  you. 

******* 

1036  MILTON  C.  SCOTT,  JR. 

was  recalled  as  a  witness  and,  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
By  Mr.  Patrick:  *  *  * 

1037  Q.  Have  you  ever  had  any  personal  experience  in  the  actual  techni¬ 
cal  operation  of  such  a  station  after  it  was  constructed?  A.  No. 

1038  Q.  Tell  us  for  the  record,  please,  what  action  you  have  taken  to 

acquaint  yourself  with  these  subjects.  *  *  *  A.  *In  1947,  when  my 

company  decided  to  file  an  application,  I  became  intensely  interested  in 

television  and  prepared  myself  for  future  participation,  and  I  prepared  the 
technical  portions  of  the  application  that  was  filed. 

Following  that  application  which  was  filed  in  December,  I  took  a 
tour  of  a  number  of  television  stations  in  the  East,  observing  their  oper¬ 
ation  and  their  construction,  and  I  familiarized  myself  with  the  problems 
ahead.  I  continued  to  keep  up  with  the  television  through  consultation  with 
my  friend  in  the  industry  and  I  attended  television  courses  at  the  Radio 
Corporation  of  America.  Most  recently,  I  attended  the  National  Conven¬ 
tion  of  the  IRE.  ***** 
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1096  *  *  *  *  *  *  .  * 

JAMES  M.  LE  GATE 

a  witness  appearing  for  and  on  behalf  of  Biscayne  Television  Corp. , 
having  been  previously  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

*  *  *  *  *  *  * 

1114  CROSS-EXAMINATION 

BY  MR.  BARON: 

*  *  *  *  *  *  * 

1121  Q.  lam  not  trying  to  mislead  you,  but  I  want  to  know  the  mean¬ 
ing  of  this  sentence: 

"To  the  extent  of  their  availabilities,  employees  of  WIOD 

and  WQAM,  as  well  as  others  residing  in  the  Miami  area,  will 

be  given  preference  in  the  assignments  of  personnel." 

And  I  ask  you  whether  your  planning  has  gone  to  any  extent  beyond  that. 
Do  you  have  in  mind  any  more  specific  people  than  the  two  that  you  have 
just  mentioned?  A.  No.  I  have  supplied  Mr.  Trammell  with  a  list  of 
WIOD  employees  who  have  had  television  training. 

Q.  All  right.  Now,  how  many  persons  were  on  that  list,  ap¬ 
proximately? 

******* 

A .  Thirteen. 

******* 

1150  REDIRECT  EXAMINATION 

BY  MR.  PATRICK: 

Q.  Does  ydur  answers  or  do  your  answers  to  the  last  few  questions 
of  Mr.  Bryant  explain  in  any  part  the  percentages  of  educational  material 
now  broadcast  by  WIOD  and  that  proposed  by  Biscayne ?  A .  Yes.  I 
would  like  to  add  the  details,  if  I  could. 

Q.  You  may  do  so.  A.  In  our  relationship  with  the  University  of 
Miami,  we  have  had  offered  to  us  at  various  times  such  things  as  dra¬ 
matic  programs.  Now  our  feeling— and  I  don’t  know  whether  I  am  per¬ 
mitted  now  to  say  "our",  "I",  or  anything. 
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THE  PRESIDING  OFFICER:  Just  speak  for  yourself. 

THE  WITNESS:  But  my  feeling  is  that  the  F.  C.  C.  definition  of 
an  educational  program  is  extremely  broad  and  extremely  liberal.  It 
says  "by  and  for  an  educational  institution. "  Such  things  as  a  dramatic 
show  or  a  University  Professor  running  a  quiz  program  is  classified  as 
educational. 

Now  we  have  not  been  interested  in  that  sort  of  thing.  We  had  an 
opportunity  to  pick  up  a  University  of  Miami  dramatic  show  which,  in 
our  opinion,  wasn't  as  good  as  the  Local  Theatre  Group  headed  by  the 
late  Judge  Wayne  Allen.  We  had  a  chance  to  pick  up  a  University  of 
Miami  dramatic  show  that  would  have  added  to  our  educational  percen¬ 
tage.  In  my  opinion  it  added  nothing  to  our  service  to  the  community, 
nor  to  our  service  generally.  We  merely  turned  it  down  and  continued 
with  our  own  little  theatre  group  headed  by  prominent  people. 

Now  that  has  happened  numerous  times,  that  we  have  had  uni¬ 
versity  programs  that  we  could  have  picked  up  that  had  actually  no  edu¬ 
cation  other  than  it  was  put  on  by  the  university  of  Miami  and  they  were 
going  to  replace  others  on  TV,  so  we  didn't  do  it. 

1152  In  a  composite  week  which  is  selected  by  the  F.  C.  C. ,  in  all  fair¬ 
ness  to  all  stations,  it  is  entirely  possible  for  you  not  to  show  either 
educational  or  agricultural  in  that  particular  week — which  is  days 
selected  throughout  the  year.  It  could  easily  be  that  on  a  Wednesday  or 
a  Monday  hi  another  week  you  do  have  those  programs.  That  happened 
to  us. 

It  happened  to  us  in  1952.  As  a  matter  of  fact,  we  had  educational 
programs  on  our  station  in  1952  that  didn't  show  in  the  composite  week 
but  they  were  there. 

*  *  *  *  •  •  * 

Q.  Does  WIOD  now  conform  to  the  NARTB  Code  with  reference 
to  spot  announcements  ?  A .  No. 

Q.  Explain  yourself.  A.  We  were  members  of  the  NATB.  This 

1153  was  before  the  television  came  into  the  picture,  and  we  adhered 
strictly  during  the  war  years  to  the  Code;  that  is,  the  number  of  spot 
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announcements  within  a  segment  of  time  and  the  length  of  the  commer¬ 
cial  copy,  we  adhered  to  that.  As  a  matter  of  fact,  I  have  said  in  our 
license  renewal  that  we  have  adhered  to  it  and  we  would  continue  to  do 
it.  I  said  that  in  1948  and  in  1952. 

Well,  I  found  that  the  NARTB  Code,  as  far  as  Radio  was  con¬ 
cerned,  and  the  NAB  Code,  as  far  as  Radio  was  concerned,  simply 
didn't  meet  the  facts  of  life.  After  World  War  n,  with  the  licensing  of 
a  lot  of  radio  stations,  and  we  had  our  share  in  Miami,  and  the  tele¬ 
vision  stations  coming  into  being,  we  witnessed  an  economic  revolution 
— I  call  it  that —  in  radio. 

As  the  television  audience  grew,  the  importance  of  night-time 
radio,  for  example,  decreased.  That  is  common  knowledge.  As  that 
decreased  and  people  were  viewing  television  certain  hours,  and  as  a 
lot  of  local  television  stations  were  selling  spot  announcements  at  fifty 
cents  a  piece,  which  was  decreasing  the  value  of  radio,  we  found  that 
the  stations  operating  on  a  sound  basis  were  having  their  saleable 
time  condensed  into  a  smaller  area. 

Now,  in  order  to  render  public  service  to  meet  the  local  needs, 
of  these  various  organizations  that  have  been  discussed  here,  you  have 
to  have  money.  You  just  can't  put  on  sustaining  programs  because,  as 
I  heard  a  long  time  ago,  a  "sustaining  program  is  one  which  doesn't 
sustain  itself, "  and  somebody  has  got  to  do  it. 

So  we  had  to  have  money.  We  found  our  saleable  time  compressed 
into  smaller  and  smaller  areas,  which  meant  that  we  stopped  adhering 
to  the  letter  to  this  code  of  so  many  spot  announcements  per  program, 
and  it  showed  in  our  analysis;  but  it  also  showed  in  that  trend  of  our 
analysis  that  the  number  of  periods  which  was  requested  in  the  F.  C.  C. 
information,  that  the  number  of  periods  with  no  commercial  announce¬ 
ments  were  rapidly  increasing.  Again  there  was  the  concentration  of 
saleable  time,  and  there  was  nothing  that  the  station  could  do  about  it. 

Q.  In  other  words,  you  would  have  more  periods  with  no  com¬ 
mercials  than  other  periods  with  no  commercials?  A.  That  is  right. 
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******* 

JOHNS.  KNIGHT, 

a  witness  appearing  for  and  on  behalf  of  Biscayne  Television  Corpora¬ 
tion,  having  been  first  duly  sworn,  was  examined  and  testified  as 
follows: 

*****  •  • 

CROSS-EXAMINATION 
BY  MR.  BARON: 

******* 

Q.  Mr.  Knight,  have  there  been  any  negotiations  or  discussions 
between  you  and  any  principals  of  the  owners  of  the  Miami  Daily  News 
looking  toward  the  possibility  of  merger  of  the  two  newspapers? 

A.  There  have  been  no  such  discussions. 

Q.  My  question  was  directed  to  you,  of  course,  in  your  own  con¬ 
versations.  Is  your  answer  the  same  with  respect  to  other  principals 
or  stockholders  of  the  Miami  Herald?  A-  I  know  of  no  such  discussions, 

and  if  I  did  hear  of  them,  I  would  repel  them. 

*****  *  • 

CROSS-EXAMINATION 
BY  MR.  DURKA: 

Q.  Mr.  Knight,  you  testified  that  you  purchased  the  Miami  Herald 
in  1937,  did  you  not?  A.  That  is  correct. 

Q.  At  that  time  and  prior  thereto  was  there  not  another  daily 
newspaper  in  Miami  called  the  Miami  Tribune?  A.  There  was. 

Q.  Did  you  at  about  the  same  time  also  purchase  that  newspaper? 
A.  In  a  period  of  several  weeks. 

Q.  What  happened  to  the  Miami  Tribune  ? 

A.  The  Miami  Tribune  was  discontinued. 

Q.  Did  you  buy  it  for  the  purpose  of  discontinuing  it? 

A .  I  bought  it— I  wasn't  sure  what  I  would  do  with  it.  After  look¬ 
ing  into  it  further  I  found  it  was  an  uneconomic  venture,  and  discontinued 
it,  and  sold  the  buildings  and  machinery.  As  you  may  recall,  that  was 

conducted  by  the  late  M.  L.  Annenberg. 

*****  *  * 


1190  Q.  Mr.  Knight,  do  you  have  what  we  call  detailed  familiarity 

with  the  program  proposals  of  Biscayne  Television?  A.  No,  I  do  not. 

Q.  How  would  you  describe  your  familiarity?  A.  Simply  by  a 
reading  of  the  proposals  and  a  reliance  generally  in  the  people  who  are 

1191  appointed  to  guide  the  destinies  of  the  station. 

Q.  You  did  not  take  an  active  part  in  the  formulation?  A.  I  did 

not. 

Q.  Have  you  made  any  concrete  plans  as  to  how  much  time  you 
will  personally  devote  to  the  affairs  of  the  station  in  the  event  the  ap¬ 
plication  is  granted?  A.  Yes.  If  you  said  that  I  would  go  there  from 
9:00  to  12:00  every  other  Thursday,  no.  I  would  take  the  same  interest 
in  this  enterprise  as  a  director  that  I  have  taken  in  all  enterprises  in 
which  I  am  a  director. 

Q.  Do  you  have  any  judgment  as  to  how  much  time  your  duties 
as  a  director  may  involve  in  the  event  the  station  is  put  on  the  air  ? 

A.  I  do  not,  because  I  do  not  measure  accomplishment  in  hours  of  time. 
Some  men  work  very  quickly,  and  some  quite  slow. 

Q.  Do  you  know  if  there  any  plan  as  to  how  many  directors’ 
meetings  of  a  regular,  recurring  source  there  will  be  when  the  station 
goes  on  the  air?  A.  I  would  assume  they  would  at  least  be  on  a 
month-to-month  basis.  I  would  think  that  would  be  certainly  an  essential 
of  good  business. 

Q.  How  would  you  describe  your  familiarity,  Mr.  Knight,  with 
Radio  Stations  WIND  in  Chicago,  WAKR  in  Akron,  and  WQAM  in  Miami  ? 

1192  Now,  if  there  is  a  difference  in  your  familiarity  with  each,  please 
state  the  difference. 

*  *  *  *  *  * 

1193  A.  Well,  in  WQAM,  as  I  have  indicated,  I  am  not  the  executive 

directing  head  of  the  station,  but  on  all  matters  involving  the  purchase 
of  equipment,  the  transfer  of  site,  application  for  a  different 
frequency,  a  television  application,  the  financing  of  such  an  applica¬ 
tion,  the  disposal  of  property,  or  any  major  move  affecting  the  economic 
welfare  of  the  station,  I  am  definitely  in  on  it. 
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Q.  Do  you  look  at  the  applications  for  renewal  of  license?  A.  I 
do  not. 

1194  Q.  Now,  with  respect  to  Radio  Station  WIND,  Chicago?  A.  Radio 
Station  WIND  is  owned  —  our  interest  in  ti le  present  corporation  is 
approximately  28  per  cent  —  it  is  owned  through  the  Chicago  Daily 
News,  Incorporated,  and  I  have  never  been  so  bold,  although  I  am  a 
director,  as  to  attempt  to  tell  Ralph  Atlass  how  to  run  a  radio  station. 

Q.  Now,  with  regard  to  WAKR,  Akron?  A.  WAKR,  in  Akron,  the 

1195  Beacon-Journal  Publishing  Company  owns  45  per  cent  of  that 
station.  I  work  very  closely  with  Bernard  Berk.  I  encouraged  him 
to  pursue  his  television  application.  As  you  know,  Akron  has  no 
VHF  channel.  We  have  two  commercial  UHF  and  one  educational  UHF- 

No  one  else  was  willing  to  start  a  UHF  station  there,  and  I 
encouraged  Bernard  to  do  it,  and  I  assisted  him  in  doing  it.  We  pur¬ 
chased  a  theater  and  built  this  radio  and  television  center,  and  are  making 
a  valiant  fight  to  put  that  UHF  station  on  the  map,  despite  the  opposition 
of  the  networks,  certain  ones,  and  we  think  that  we  are  making  very  real 
progress. 

Well,  I  think  I  have  been  a  tower  of  strength  to  Mr.  Berk  in  that 
effort,  and  I  doubt  if  he  would  have  gone  ahead  with  it  without  my  support 
and  encouragement. 

****** 

Q.  In  stating  that  your  understanding  was  that  Biscayne  would 
have  director's  meetings  at  least  once  monthly,  is  it  your  plan  and  com¬ 
mitment  to  attend  those  monthly  meetings  ?  A.  When  I  am  a  director 

1196  of  a  corporation,  I  try  to  be  an  active  director. 

Q.  Is  the  answer  that  you  will  attend  the  monthly  meetings? 

A.  I  will  attend  every  monthly  meeting  that  I  can  possibly  make.  There 
is  an  element  of  other  reasons  occasionally. 

Q.  Uncertainty?  A.  No,  not  uncertainty.  I  would  not  pledge 
you,  sir,  that  I  would  be  at  every  meeting.  It  would  be  my  intention 
to  be  present  at  every  meeting. 
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*  *  *  #  *  .  * 

1203  Q.  Is  there  any  kind  of  cooperative  agreement,  Mr.  Knight, 
between  the  Detroit  Free  Press  and  WXYZ  ?  A.  I  believe  they  have 
a  trade  arrangement,  yes. 

Q.  WXYZ  is  in  no  way  owned  by  the  Knight  newspapers,  is  it? 

A.  It  is  not.  It  is  wholly  owned  by  ABC. 

Q.  Do  you  have  such  cooperative  agreement  with  any  other  radio 
station  in  Detroit?  A.  I  believe  we  have. 

Q.  Do  you  know  which?  A.  I  think  with  WJBK-TV.  I  think  there 
has  been  such  an  arrangement.  I  know  there  have  at  times  with  WJR. 
Not  all  of  those  are  now  existent,  but  there  have  been  over  a  period 
of  time  with  various  stations. 

Q.  Is  WXYZ  one  now  existent?  A.  I  believe  it  is. 

Q.  Has  that  been  your  longer  continuing  cooperative  arrange¬ 
ment?  A.  Yes. 

*  *  *  *  *  * 

1204  CROSS-EXAMINATION 

By  Mr.  Bryant: 

Q.  Mr.  Knight,  am  I  correct  in  assuming  that  WQAM  and  WIOD 
at  the  present  are  competitors  ?  A.  They  are. 

Q.  Is  that  also  true  of  the  Miami  Herald  ai  d  the  Miami  Daily 

News?  A.  I  would  say  that  they  were  extremely  vigorous  competitors. 

♦  ♦♦♦♦♦ 

1206  By  Mr.  Bryant: 

Q.  Is  that  a  policy  of  Station  WQAM?  A.  Mr.  Uridge  is  the  man 
who  establishes  the  general  overall  policy.  I  would  say  that  that  par¬ 
ticular  philosophy  as  expressed  here  is  not  entirely  in  accord  with  my 
own. 

4c  *  4c  *  4c  4c 

Q.  *  *  * 

Did  you  participate  in  the  drafting  or  preparation  of  Exhibit  No. 

12  contained  in  these  exhibits,  which  has  to  do  with  the  proposed  policy 
of  Biscayne  ?  A.  I  did  not  participate  in  the  drafting. 
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Q.  Have  you  read  the  —  A.  I  have  read  it  a  number  of  times, 
yes,  over  a  period  of  months. 

Q.  Do  you  agree  with  it?  A.  In  general. 

Q.  Where  don't  you  agree  with  it?  A.  Well,  no  editor  agrees 
with  everything  that  is  written.  I  could  take  this  home  and  put  it  on  a 
desk  — 

Q-  You  say  you  agree  with  it  in  general  —  A.  —  and  probably 
improve  it. 

1207  Q.  May  I  assume  that  you  do  not  agree  with  it  in  particular? 

A.  I  will  say  I  agree  with  it. 

Q.  Do  you  agree  with  it  in  particular  or  in  general?  A.  hi 
general. 

Q.  Does  that  mean  that  there  are  some  particulars  in  the  program 
policy  with  which  you  do  not  agree?  A.  No. 

Q.  In  other  words,  in  general  and  in  particular  indicate  no  dif¬ 
ferentiation  in  your  mind;  is  that  correct?  A.  No.  I  don't  assume 
that  is  a  continuing  charter  for  the  organization  or  our  beacon  light  for¬ 
ever.  I  assume  it  will  be  subject  to  such  changes  as  may  be  found  to 
be  proper  in  the  light  of  experience. 

Mr.  Bryant:  I  have  no  further  questions. 

The  Presiding  Officer:  You  are  coming  to  the  Commission  here, 
Mr.  Knight,  with  a  proposal,  and  policies  in  the  production  of  programs 
and  program  service  are  the  proposal  which  has  been  presented  to  the 
Commission  on  the  basis  of  which  it  is  asked  to  prefer  Biscayne  over 
the  other  three  applicants.  Now,  I  am  afraid  you  must  give  us  your 
testimony  here  as  to  whether  you  approve  or  disapprove  of  this  policy, 
this  statement  of  policy,  as  vice  president  and  a  director  of  Biscayne. 

The  Witness:  My  answer  is  that  I  approve  of  the  policy  as  enun- 

1208  ciated  in  Section  12. 

The  Presiding  Officer:  I  think  I  understood  you  to  say  that  you 
approve  in  general. 

The  Witness:  I  believe  I  was  tempted  into  that  by  counsel's  words 


here. 
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Mr.  Bryant:  Far  be  it  from  me  to  tempt  you,  sir. 

The  Presiding  Officer:  Mr.  Knight,  if  you  have  some  doubts  or 
misgivings  — 

The  Witness:  I  have  no  doubts  or  reservations.  He  said,  ”In 
general  or  specifically,  "  and  I  think  I  said  rather  too  quickly,  "in 
general. "  I  should  say  that  I  approve  of  it. 

The  Presiding  Officer:  Very  well. 

*  *  *  *  *  *  - 

1210  JAMES  M.  COX,  JR. 

called  as  a  witness  on  behalf  of  Bfccayne  Television  Corporation,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
By  Mr.  Patrick: 

*  *  *  *  *  * 

1214  Q.  What  office  or  position  do  you  hold  with  Isle  of  Dreams 
Broadcasting  Corporation?  A.  Vice  president. 

Q.  What  generally  are  your  duties,  as  such,  as  vice  president  ? 

A.  I  am  concerned  with  matters  of  general  policy,  and  that  encompasses 
general  knowledge  of  programs,  contact  with  our  personnel,  sales 

arrangements,  and  development  of  the  property  in  general. 

*  *  *  *  *  * 

1215  Q.  Have  you  had  an  opportunity  to  familiarize  yourself  thoroughly 
and  study  the  proposals  made  by  Biscayne  here  in  this  proceeding? 

A.  Do  you  mean  the  entire  case  ? 

1216  Q.  The  operating  policies  ?  A.  The  operating  policies,  yes.  I 
have  read  it  several  times. 

Q.  What  will  be  your  participation  in  the  affairs  of  that  company 
as  if  and  when  this  proposal  is  approved  ?  A.  I  feel  as  sufficient  as 
necessary. 

*  *  *  *  *  * 

1221  CROSS-EXAMINATION 

By  Mr.  Durka: 

****** 
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1223  Q.  You  previously  testified  that  you  spend  a  substantial  amount 

of  time  on  WIOD-AM  and  -FM  in  Miami?  A.  That  is  right. 

****** 

1224  By  Mr.  Durka: 

Q.  Again  I  respectfully  submit  that  is  not  an  exact  answer  to  my 
question. 

I  asked  first  if  WSB-TV  operation  policy-wise  in  substantially 
similar  to  that  of  WHIO  TV  in  Dayton,  and,  secondly,  if  those  two 
were  substantially  similar,  whether  or  not  the  proposed  Biscayne  pro¬ 
posal  is  substantially  similar  to  those  first  two?  A.  I  would  answer 
in  the  affirmative. 

****** 

1225  Mr.  Durka:  Mr.  Examiner,  I  have  really  two  alternatives  to 
pursue.  One  is  to  take  this  witness  through  the  three  operations,  or 
secondly — which  was  what  I  had  in  mind,  as  I  was  going  to  state — to 
introduce  the  composite  week  data  on  WSB-TV,  and  WHJO-TV  into  the 
record,  where  it  will  be  available  for  comparison  with  the  proposed 
operation  of  the  Biscayne  station. 

The  Presiding  Officer:  That  would  give  rise  to  a  three  months* 
inquiry.  I  wouldn't  agree  to  that,  Mr.  Durka. 

Mr.  Durka:  I  can  single  out  one  item  which  I  think  is  perhaps 
as  important  an  area  of  comparison  as  any.  The  amount  of  local,  live 
programming. 

1226  The  Presiding  Officer:  I  don't  think  I  will  permit  any  inquiry 
into  that.  Once  we  open  the  door,  there  is  no  end  to  it.  Inquiries  into 
these  stations  in  Ohio  and  elsewhere  that  are  owned  in  part  by  some 
of  the  stockholders  and  directors  of  Biscayne,  I  don't  think  it  helps 

us  much  in  passing  upon  the  comparative  fitness  of  Biscayne  among 
the  total  applicants. 

I  think  this:  If  you  questions  were  limited  to,  generally  speaking, 
in  what  respect  are  the  policies  of  the  three  stations  to  which  the  witnesss 
testified  substantially  alike,  I  think  1  would  be  satisfied  with  the  action. 
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but  as  it  stands  now,  I  don't  think  it  means  much  and  I  am  inclined  to 
strike  it. 

Mr.  Durka:  Mr.  Examiner,  the  answer,  as  such,  as  presented 
for  any  probative  issue  which  revolves  around  whether  the  three  are 
the  same  or  not  would  be  very  general.  My  purpose  in  asking  it  was 
to  test  this  witness'  familiarity  with  the  three  operations.  He  testified 
that  he  had  a  familiarity  with  all  three,  and  that  on  the  basis  of  this 
familiarity,  all  three  are  the  same.  It  was  for  that  limited  purpose 
that  I  wanted  to  introduce  in  what  I  thought  was  the  simplest  way,  per¬ 
formance  data  on  those  three  which  I  submit  indicates  that  the  three 
operations  are  each  significantly  different  from  each  other  in  certain 
important  respects. 

♦  *  *  *  *  * 

1227  The  President  Officer:  I  don't  wish  td  open  the  door  for  any  ex¬ 
tended  inquiry  into  a  whole  lot  of  documents  and  programs  and  program 
logs  and  statistical  analyses  of  the  programs  of  these  various  stations. 

We  would  be  here  forever  if  we  started  that.  There  would  be  no 
end  to  it. 

I  am  going  to  permit  the  witness  to  explain  his  answer.  When  he 
stated  there  is  general  similarity,  or  similarity  of  policy  between  all 
three  stations,  I  am  going  to  let  him  explain  in  his  own  words,  and  then 
go  on. 

Will  you  do  that,  sir? 

The  Witness:  I  think  the  similarity  between  the  two  operating  sta¬ 
tions  and  the  proposed  one  would  be  basically  in  their  general  acceptance 
of  public  responsibility.  As  to  news,  as  to  complete  cooperation  with 
cultural  aspects  of  the  community  and  in  the  operation,  and  in  a  nut¬ 
shell,  operate  a  property  of  which  you  and  the  area  can  be  proud. 

That  may  be  too  general,  but  that  is  the  best  I  can  do. 

By  Mr.  Durka: 

Q.  Mr.  Coxj  do  you  know  in  Dayton  who  Dr.  Robert  Campbell  is? 
A.  Dr.  Robert  Campbell  ? 

Q.  Yes.  A.  I  do  not. 
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Q.  Do  you  know  what  the  nature  in  Dayton  is  of  an  organization 
called  the  Dayton  Educational  Foundation?  A.  No,  sir,  I  do 
not. 

Q.  Do  you  know  whether  or  not  WHIO-TV,  in  Dayton,  has  had 
any  programs  for  the  Dayton  Educational  Foundation?  A.  I  do 
not. 

Mr.  Patrick:  I  am  going  to  object  to  any  further  examination 
of  this  sort,  Mr.  Examiner. 

Mr.  Durka:  On  what  grounds  ? 

Mr.  Patrick:  On  the  ground  that,  as  the  ground  rules  were  laid 
out,  we  were  not  going  to  devote  time  to  specific  inquiries  concern¬ 
ing  practices,  policies  or  whatnot,  of  other  stations  in  which  some 
of  these  people  might  have  some  interest. 

I  understood,  and  I  have  tried  to  limit  myself  to  an  inquiry  of 
Biscayne's  proposal  and  facts  relating  to  the  Miami  area.  I  don't 
think  it  helps  anybody  and  l  don't  think  it  helps  the  record  to  go  out 
and  take  forays  into  Dayton  and  other  spots  just  because  counsel 
wants  to  ask  a  question. 

Mr.  Baron:  Mr.  Examiner,  I  would  like  to  put  an  end  to  any 
possible  interpretation  of  my  silence  on  this  point:  I  don't  agree 
with  Mr.  Patrick's  view  as  to  the  relevancy  of  the  performances 
of  these  other  stations.  However,  the  Examiner  ruled  against  my 
motion  when  I  requested  certain  information.  If  that  information 
1229  had  been  furnished,  I  might  or  might  not  have  been  able  to 
have  had  a  point  of  reliance  and  gone  forward. 

Mr.  Durka:  Mr.  Examiner,  I  deny  expressly  as  I  can  that 
there  are  any  ground  rules  such  as  Mr.  Patrick  understands. 

There  may  be  an  honest  misunderstanding  and  I  want  the  record 
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to  show  my  conception  so  there  will  be  no  dispute  about  it. 

Mr.  Patrick:  I  don't  mean  to  indicate  that  you  are  violating 
any  confidence.  I  just  understood  from  the  Eaminer’s  rulings  that 
those  were  the  ground  rules,  that  was  all. 

Mr.  Durka:  I  understood  the  Examiner's  ruling  to  mean  that 
our  requests  for  information  were  denied.  I  didn't  interpret  his  rul¬ 
ing  as  precluding  our  first  testing  any  testimony  of  a  conclusive  sort 
by  going  into  the  particulars  behind  it,  or  secondly,  as  to  testing  the 
performance  of  other  licensee  work  that  any  principal  in  this  applica¬ 
tion  has  done,  or  not  done. 

The  Presiding  Officer:  Mr.  Durka,  how  far  are  you  going  into 
this  Campbell  question  you  just  started? 

Mr.  Durka:  Not  very  far,  Mr.  Examiner. 

The  Presiding  Officer:  Would  that  lead  to  something  else  if  that 
were  permitted?  I  am  just  always  afraid  of  opening  the  door  to  some¬ 
thing,  here.  I  don't  want  to  exclude  anything  that  is  pertinent,  any¬ 
thing  that  fairly  should  be  shown  on  the  record. 

****••• 

1231  The  Presiding  Officer:  Let  me  ask  a  question,  if  I  may.  Mr. 
Cox,  are  you  acquainted  with  the  day-to-day  programming  of  the  sta¬ 
tions  involved  with  reference  to  live  talent  and  the  amount  of  com¬ 
mercial  and  the  amount  of  sustaining  and  things  of  that  kind? 

The  Witness:  No,  sir,  I  am  not. 

The  Presiding  Officer:  And  your  testimony,  I  take  it,  then,  is 
in  generalities,  only,  and  is  not  involved  with  specifics  in  any  case? 


The  Witness:  That  is  correct,  sir. 

Mr.  Durka:  I  have  no  other  questions. 

The  Presiding  Officer:  Mr.  Koteen — 

Mr.  Koteen:  Mr.  Examiner,  I  should  like  to  be  sure  of  the  so- 
called  ground  rules  with  respect  to  which  Mr.  Patrick  has  dealt.  It 
was  my  understanding  when  I  initially  requested,  and  Mr.  Baron  further 
requested  during  the  course  of  our  conferences  prior  to  the  taking  of  oral 
testimony,  that  you  would  not  go  along  with  our  request  for  detailed 
operating  information  of  the  Knight  group  or  the  Cox  group  outside  of 
Miami.  Is  that  correct? 

The  Presiding  Officer:  That  is  correct. 

Mr.  Koteen:  And  it  was  my  understanding  of  your  ruling  that  you 
would  not  consider  appropriate  in  this  proceeding  any  inquiry  into  the 
specific  operations  of  those  stations,  is  that  correct,  sir? 

1232  The  Presiding  Officer:  That  is  generally  true. 

Mr.  Koteen:  I  would  like  to  say  for  the  record,  sir,  that  based 
upon  my  understanding  of  your  ruling,  I  have  not  here  undertaken  to 
adduce  evidence  with  respect  to  the  operations  of  the  Knight  stations  or 
the  Cox  stations  outside  of  Miami.  Now,  does  my  not  adducing  such 
evidence  happen  to  be  consistent  with  your  ruling? 

The  Presiding  Officer:  I  think  so. 

Mr.  Koteen:  If  I  offered  such  evidence,  it  is  my  understanding  it 
would  be  excluded. 

The  Presiding  Officer:  It  would  be  rejected. 

Mr.  Koteen:  It  is  for  that  reason  that  I  do  not  intend  to  offer  such 
evidence,  sir. 

The  Presiding  Officer:  As  I  recall  the  hearing  conference,  there 
was  no  charge  of  any  kind  leveled  against  any  of  these  other  stations. 

It  struck  me  as  being  an  attempt  to  start  on  a  fishing  expedition,  which 
I  just  wouldn’t  permit,  and  I  couldn’t.  But  I  think  your  understanding 
is  correct. 

Mr.  Patrick:  And  I,  in  turn,  promise  to  limit  my  showing  to  the 
people  and  to  the  activities  in  the  Miami  area. 
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Mr.  Koteen:  It  was  my  understanding,  further,  that  you  would 
consider  an  inquiry  into  those  operations  as  not  relevant  and  material 
to  the  disposition  of  this  proceeding,  sir,  is  that  correct? 

1233  The  Presiding  Officer:  That  is  correct. 

Now,  just  to  express  a  final  understanding,  I  understood  that 
Mr.  Patrick  at  the  outset  of  the  taking  of  oral  testimony  stated  that  he 
would  claim  the  benefit  of  no  broadcast  experience  outside  of  Miami 
proper. 

Was  that  right,  Mr.  Patrick? 

Mr.  Patrick:  That  is  correct. 

Mr.  Koteen:  I  wanted  the  record  to  reflect  the  reasons  why  I 
avoided  going  into  such  an  inquiry. 

The  Presiding  Officer:  I  think  the  record  shows  my  reasoning 
for  not  opening  the  door  to  this  thing.  It  is  because  I  want  to  move  the 
hearing  along. 

****** 

Mr.  Durka:  Mr.  Examiner,  in  connection  with  Mr.  Koteen' s  state¬ 
ment  of  previous  transpirations,  as  to  the  ground  rules  of  this  pro¬ 
ceeding,  it  has  been  my  position,  as  well  as,  I  think,  perhaps,  that 
of  other  counsel,  that  inquiries  into  the  radio  operations  of  principals 

1234  of  Biscayne  would  have  been  relevant  and  I  think  I  and  others  ex¬ 
cepted  to  your  ruling,  that  it  would  not  be  . 

The  Presiding  Officer:  That  is  right.  Not  relevant  in  the  absence 
of  a  specific  charge  of  some  kind  being  leveled  directly  against  any 
of  those  stations.  It  gave  every  indication  of  a  fishing  expedition,  which 
I  wouldn't  permit.  I  am  simply  stating  the  reason  I  ruled  as  I  did. 

Mr.  Koteen:  It  was  our  position,  as  long  as  we  have  this  on  the 
record,  that  the  reason  we  requested  the  information  was  that  it  was 
peculia  rly  within  the  control  of  the  principals  of  Biscayne  and  I  felt 
the  opportunity  to  properly  phrase  a  point  of  reliance  was  denied  me 
by  your  ruling. 

The  Presiding  Officer:  I  think  we  understand. 

By  Mr.  Koteen: 

****** 
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1235  Q.  Are  there  any  combination  rates  afforded  purchasers  of  time 

and  space  in  the  Atlanta  newspaper  and  radio  properties?  A.  None. 

Q.  Are  your  rates  for  general  advertising  space  in  the  Miami 

Daily  News  the  same  as  those  rates  for  similar  space  charged  by  the 

Miami  Herald?  A.  No,  sir.  They  are  considerably  lower. 

*  *  *  *  *  * 
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1701  D.  RICHARD  MEAD, 

a  witness  appearing  for  and  on  behalf  of  East  Coast  Television  Cor- 
po ration,  having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

DIRECT  EXAMINATION 

1702  By  Mr.  Scharfeld: 

Q.  Will  you  give  your  name  and  address  to  the  reporter.  A.  D. 
Richard  Mead,  2733  North  Bay  Road,  Miami  Beach. 

Q.  What  is  your  connection  with  the  applicant.  East  Coast  Tele¬ 
vision  Corporation?  A.  I  am  president. 

****** 

1705  Q.  How  much  time,  Mr.  Mead,  will  you  regularly  devote  to 
the  operation  of  the  proposed  station?  A.  I  will  devote  whatever  is 
necessary,  but  at  the  very  minimum  I  expect  to  be  in  the  office  or  offices 
to  Tuesday  and  Thursday  and  Saturday  mornings  from  9:00  until  11:00, 
and  can  spend  more  time  if  necessary. 

1706  Q.  At  the  present  time  what  office  hours  do  you  have?  A.  From 
9:00  until  11:00  Tuesdays  and  Thursday  and  Saturdays. 

Q.  No,  I  mean  in  the  business  that  you  carry  on  at  the  present. 

A.  I  work  about  half  the  time  in  my  own  business,  not  over  that. 

Q.  And  the  balance  of  your  time  is  devoted  to  what  activities  ? 

A.  Outside  activities;  president  of  the  Chamber  of  Commerce;  president 
of  the  Lincoln  Road  Association,  and  half  a  dozen  other  things. 

Q.  Have  you  determined  that  you  will  be  able  to  spend  the  time 
that  you  have  indicated  as  a  minimum  ?  A.  Very  definitely. 

Q.  And  that  would  be  on  a  regular  basis?  A.  Yes,  it  would  be. 

Q.  What  will  be  the  nature  of  the  duties  that  you  will  perform, 

Mr.  Mead?  A.  As  president  I  will  have  to  assume  the  duties  of  any 
president  of  any  organization,  but  I  will  expect  to  work  closely  with 
Mr.  Phillips  to  see  that  the  program  log  as  outline  by  the  board  is 
carried  out.  I  would  want  to  look  over  any  complaints  that  are  written 
or  telephoned  into  the  station.  I  would  expect  to  cooperate  and  work 
closely  with  Mr.  Atwill,  our  treasurer,  and  I  would  certainly  want  to  work 
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1707 

1713 

1717 


1718 


closely  with  Mr.  Silvers,  the  chairman  of  the  board,  and  also 
with  Mr.  Pallot,  our  secretary. 

*  *  *  *  *  * . 

CROSS-EXAMINATION 
By  Mr.  Miller: 

♦  *  *  *  #  * 

Q.  Now,  you  stated  in  your  testimony,  sir,  that  as  part  of  your 
activity  while  you  were  at  the  station  the  two  hours  or  more  a  day  you 
would  go  over  the  program  logs.  What  entries  would  your  program  logs 
contain  that  you  might  examine  ?  A.  Well,  I  would  only  be  interested 
to  see  that  the  policies  of  the  Board  of  Directors  are  being  carried  out. 

Q.  What  entires  on  the  program  logs  would  enable  you  to  deter¬ 
mine  that?  A.  I  think  I  know  enough  about  it  to  know  that  I  could  tell 
if  they  weren’t  carrying  out  the  program  that  was  scheduled. 

Q.  Then  one  thing  you  would  look  at,  then,  is  to  see  whether  the 
program  on  some  schedule  was  carried  out  on  the  log,  is  that  what  - 
you  mean,  sir?  A.  No.  My  understanding  of  that  is  that  I  would  want 
to  be  sure  that  the  programs  as  outline  in  our  program  schedule  were 
really  being  carried  out. 

Q.  You  would  look  at  your  exhibit  in  this  hearing  and  see  that 
the  programs  are  on  this  particular  day’s  log,  is  that  what  you  mean, 
sir?  A.  I  think  that  is  about  what  I  would  do,  yes.  I  would  just  check 
it  with  Mr.  Phillips  to  see  that  the  programs  were  being  carried  out, 
and  that  that  was  the  Board  of  Directors’  wishes. 

Q.  I  am  afraid  I  don’t  understand  your  answer.  You  would  look 
at  the  exhibit  which  is  now  in  the  hearing  record  and  see  if  the  program 

on  this  exhibit  are  on  the  log,  is  that  what  you  mean?  A.  I 
wouldn’t  look  at  the  program  schedule  that  is  in  this  hearing.  I  would 
look  at  the  daily  programs  for  that  particular  day,  or  the  previous  day, 
to  see  that  they  had  carried  it  out. 

Q.  Carried  it  out  from  what  ?  That  is  what  I  am  trying  to  get  at. 
A.  Put  it  on  the  air. 
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Q.  What  is  your  understanding  of  what  a  log  is?  A.  Well,  it  is 
the  record  of  the  program. 

Q.  Do  you  mean  to  suggest  that  the  log  indicates  that  the  program 
was  or  was  not  broadcast,  so  that  that  is  what  you  would  look  at?  A.  No, 
I  would  just  be  sure  that  Mr.  Phillips  is  carrying  out  what  we  intended 
him  to  carry  out  as  the  manager  of  the  station. 

Q.  Let  me  be  more  specific.  Let  us  say  that  you  come  to  the 
station  at  8:00  or  10:00  o'clock  in  the  morning,  whenever  you  say  you 
will.  You  go  to  the  program  log,  you  call  for  the  program  log,  right? 

A.  I  think  I  would  ask  Mr.  Phillips  to  come  in  and  go  over  it  with 
him. 


Q.  What  would  you  ask  Mr.  Phillips?  A.  If  the  programs  of  the 
previous  day  had  been  carried  out  in  accordance  with  the  Board's  wishes. 
1719  Q.  You  wouldn't  have  to  look  at  the  logs  to  determine  that,  would 


you?  A.  No. 

Q.  So  you  wouldn't  examine  the  logs?  A.  I  would  probably  look 
at  them.  But  I  have  confidence  in  the  people  who  are  around  me,  and 
if  Mr.  Phillips  should  tell  me  they  were  all  right  I  would  certainly  take 
it.  I  do  it  in  my  own  companies.  I  certainly  don't  check  everything  that 
is  done. 


Q.  My  point  is  this:  You  would  ask  Mr.  Phillips  whether  the 
program  policies  of  the  Board  of  Directors  was  being  carried  out? 

A.  Yes. 

Q.  And  you  could  do  that  without  looking  at  the  logs  ?  A.  I  think 
I  could. 

Q.  What  would  you  look  at  the  log  for?  A.  Undoubtedly  he  would 
probably  tender  them  to  me  to  look  at. 

Q.  What  would  you  see  from  your  examination  of  the  logs?  A.  I 
have  never  read  a  full  log.  I  have  seen  these  station  operators  that  had 
them  in  their  hands,  and  they  have  offered  them  to  me  to  look  at.  But 
I  have  never  read  one  in  my  life. 

Q.  Do  you  know  what  entries  are  required  to  be  put  on  the  Logs? 

A.  No,  I  do  not. 
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Q.  Now,  one  of  the  stations'  policies  is  to  go  out  and  seek  parti¬ 
cipants  for  discussion  programs,  is  it  not?  A.  Yes. 

Q.  Would  the  log  show  the  efforts  of  the  station  in  going  out  to 
seek  the  programs?  A.  I  don't  think  so. 

Q.  Does  the  station  have  any  policy  with  respect  to  the  length 
of  commercial  continuity  in  a  15 -minute  commercial  program?  A.  I 
am  sure  that  we  will  abide  by  the  NARTB  Code  and  the  requirements 
laid  down  by  the  FCC. 

Q.  But  you  don't  know  what  your  policy  is  other  than  that?. 

A.  No,  other  than  that  I  don't.  I  think  good  practice  is  about  — 

Q.  I  am  asking  for  your  policy  rather  than  good  practice.  A.  I 
think  our  policy  on  that  would  be  about  a  maximum  of  three  commercials 
in  a  15-minute  period. 

Q.  I  am  referring  to  a  sponsored  15-minute  program.  How  much 
commercial  continuity  would  be  in  that  program  under  your  policy?  A.  I 
think  the  maximum  that  we  would  have,  as  we  have  indicated,  would  be 
about  2-1/2  minutes. 

Q.  I  see.  Would  that  appear  on  your  log,  sir?  A.  I  would  ima¬ 
gine  it  would,  although  as  1  have  stated  before,  I  have  never  read  a  log. 

Q.  Then  you  have  no  familiarity  at  all  with  what  the  contents  of 
a  log  are,  have  you?  A.  Not  in  detail. 

Q.  Or  any  information  on  logs  ?  A.  Not  too  much, 

Q.  You  do  not  know,  then,  whether  or  not  the  policies  of  the 
station  would  be  contained  in  entries  made  on  the  logs,  do  you?  A. 

V 

Actually,  no.  But  I  am  sure  that  if  Mr.  Phillips  told  me  that  they 
were  on  there  and  were  carried  out  according  to  the  policy  of  the  board, 
that  is  all  I  am  interested  in. 

****** 

LABE  B.  MELL, 

called  as  a  witness  on  behalf  of  South  Florida  Television  Corpora¬ 
tion,  having  been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 


DIRECT  EXAMINATION 
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By  Mr.  Durka: 

Q.  Mr.  Mell,  will  you  state  your  name,  please?  A.  Labe  B. 

MeU. 

Q.  And  what  is  your  position  in  South  Florida  Television  Corp¬ 
oration?  A.  1  am  a  stockholder,  assistant  station  manager,  and 
operations  manager. 

♦  *  *  *  *  • 

1866  Q.  Directing  your  attention  to  Exhibit  No.  229,  Mr.  Mell,  in 
terms  of  identification,  is  this  exhibit  self-explanatory?  A.  Tes,  sir. 

Q.  Are  you  familiar,  to  your  own  knowledge,  with  how  it  was 
formulated?  A.  Yes,  sir. 

Q.  Would  you  state  briefly  and  succinctly  but  nevertheless 
enought  to  identify  the  different  steps,  the  process  of  formulation  of 
these  policies,  to  the  extent  that  you  personally  know,  Mr.  Mell,  and 
beginning  from  October  26,  which  you  testified  was  the  date  you  started 
to  work  for  the  applicant?  A.  On  October  26  and  for  the  week  thereafter 
through  November  3,  I  was  given  a  great  deal  of  written  material  which 

1867  had  been  prepared  by  the  stockholders  prior  to  the  time  I  joined 
the  organization.  I  also  attended  a  meeting  of  November  3  at  which 
the  basic  policies  were  discussed  during  the  meeting.  We  had  an  in¬ 
formal  meeting  of  the  program  policy  committee  immediately  there¬ 
after,  and  determined  that  based  on  the  material  I  had  received,  I  was 
to  prepare  a  tentative  program  to  enlarge  on  basic  programs  that  the 
stockholders  felt  were  necessary,  to  prepare  variations  of  them  in 
order  to  carry  out  the  policies  that  had  been  stated  thus  far. 

Then  the  stockholders  themselves,  from  November  3  to  13  — 
the  membersof  the  program  policy  committee  who  were  stockholders 
were  to  bring  to  the  meeting  of  November  13,  reduced  to  writing  if 
possible,  some  of  the  basic  policy  statements  that  had  been  made  prior 
to  that  time  throughout  the  formulation  of  the  organization.  This  was 
done.  The  meeting  was  held  November  13  at  which  the  program  des¬ 
criptions  were  offered  to  the  policy  committee  to  see  that  they  met  the 
policies  thus  far  formulated. 
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On  November  13  a  member  of  the  program  policy  committee,  Dr. 
Nance,  brought  a  statement  in  writing  of  his  concept  of  the  basic  policy. 
Everything  was  discussed  at  that  meeting  relating  to  the  statement,  and 
it  was  determined  that  on  November  27  the  program  policy  committee 
would  meet  again,  and  at  ;that  time  would  attempt  to  set  down  in  much 
more  final  form,  for  final  approval  by  the  entire  stockholder  group, 
the  general  policies. 

Q.  Mr.  Mell,  let  me  interrupt  a  moment.  At  these  meetings 
1868  of  the  program  policy  committee,  as  I  understand,  and  I  direct 

your  attention  to  the  meeting  held  on  November  13,  you  testified  that 
there  was  a  discussion  of  policies  and  of  programs;  is  that  correct  ? 

A.  Yes,  sir. 

Q.  What  programs  were  discussed  ?  A.  All  the  programs  were 
discussed. 

Q.  By  f ’all the  programs,  "  you  mean  what?  A.  All  the  programs 
that  I  had  received  from  the  stockholders  prior  to  that  time,  and  from 
their  statement  as  to  policy  given  to  me  to  that  time,  that  the  stock¬ 
holders  determined  should  be  part  of  the  program  schedule  to  carry  out 
the  policies. 

Q.  Would  you  continue  ?  A.  Between  the  meeting  of  November  13 
and  November  27,  the  draft  or  the  rough,  that  Dr.  Nance  prepared,  was 
submitted  to  the  members  of  the  program  policy  committee.  The  program 
positioning  was  finalized  on  November  13  and,  as  you  know,  the  appli¬ 
cation  was  filed  November  19.  At  the  meeting  of  November  27  the 
stockholders  enlarged  on  the  statements  that  had  appeared  in  the  minutes 
of  prior  meetings.  They  also  gave  me  in  writing,  along  with  the  minutes 
of  the  meeting  of  November  27,  a  policy  statement  in  its  rough  form, 
which  after  that  meeting  was  circulated  to  all  of  the  stockholders  for 
their  comments  and  changes. 

.  As  these  comments  and  changes  came  into  the  office,  Mr.  Mayer, 
myself,  Mr.  Fly  and  Mr.  Stein  put  the  policy  statements  together 
as  a  final  one  for  approval  by  the  stockholders  at  the  meeting  of r 
January  28. 
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This  policy  statement  in  substance  appears  in  these  exhibits. 

♦  *  *  *  *  * 

1916  Q.  With  that  list  in  mind,  Mr.  Mell,  would  you  name  which 

of  those  programs  are  ones  for  which  you  were  the  creator  and  origi¬ 
nator  of  the  format  and  which  were  ones  the  formats  of  which  were 
given  to  you  by  other  stockholders  of  the  applicant?  A.  The  only  one 

1917  to  the  best  of  my  knowledge  was  ’’Channel  Seven  Reports",  in 
the  majority  of  both  formats  of  that  segment  —  not  all  of  them,  but  the 
majority  of  both  formats  of  that  particular  set. 

Q.  I  am  not  sure  I  understand  your  answer.  A.  In  "Channel 
Seven  Reports"  there  is  a  specific  program  of  a  certain  format  that 
would  appear  three  times  a  month  or  three  times  in  a  month,  and  on 
the  fourth  another  format  under  the  same  title  would  appear.  And 
those  are  two  separate  types  of  programs..  In  the  majority  of  both 
formats  I  would  say  —  however,  not  all  of  either  —  but  that  is  about 
the  only  program  I  could  say  I  originated. 

Q.  The  formats  of  the  others  you  received  from  other  stock¬ 
holders?  A.  Yes,  sir. 

♦  *  *  *  *  * 

1949  CROSS-EXAMINATION 

By  Mr.  Koteen: 

****** 

1974  A.  1  testified  that  the  stockholders  had  given  me  at  the  meeting 

of  November  3rd  many  formats  and  even  more  ideas  that  they  had 
worked  on  and  been  working  on  for  quite  sometime,  to  put  down  in  a 
writing  form  to  take  these  ideas  and  correlate  them.  They  had  specific 
formats  down  that  in  some  cases  were  too  complicated.  They  wanted  to 
do  too  many  things  in  a  certain  program.  They  had  others  which  by 
themselves  were  all  right  but  could  encompass  other  fields  other  than 
what  they  had  suggested  immediately. 

All  of  this  material  I  took,  and  working  on  the  broad  policy  state¬ 
ments  laid  down  by  the  stockholders  at  the  November  3rd  meeting,  I 
prepared  some  very  rough  program  descriptions  which  were  presented 
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to  the  Program  Policy  Committee  and  discussed  in  detail  during  the 
meeting  of  November  the  13th,  at  which  time  the  members  of  the 
Program  Policy  Committee,  all  of  whom  were  present  at  that  meeting, 
plus  Mr.  Stein  and  Mr.  Mayer,  batted  those  programs  around  to  make 
sure  that  they  were  going  to  do  what  the  stockholders  wanted  them  to 
do. 

I  would  say  that  my  contribution,  personal  contribution,  to  these 
formats  was  certainly  nothing  more  or  less  than  putting  their  ideas 
down  into,  and  correlating  different  ideas  and  matching  them  in  with, 
programs,  and  the  formats  themselves  were  in  many  cases  suggested 

by  the  stockholders,  and  actual  ways  that  they  wanted  to  do  the  programs. 

****** 

2059  CROSS-EXAMINATION 

By  Mr.  Bryant: 

****** 

2060  Q.  Now,  turn  to  the  program  policy,  Exhibit  229.  A.  Yes,  sir. 

Q.  I  believe  you  testified  yesterday  that  —  am  I  correct  in  this  — 

that  the  draft  of  these  policies  was  prepared  by  a  committee  and  presented 

2061  to  the  stockholders  and  then  adopted;  is  that  correct?  A.  Yes, 
sir.  But  the  intervening  steps  or  the  first  draft  was  circulated  to  all 

i 

the  stockholders  for  comment  and  changes.  When  it  was  returned  with 
changes  made  it  was  placed  into  a  workable  form,  so  to  speak,  almost 
identical  to  this  form,  and  then  presented  to  the  stockholders  again 
incorporating  the  changes  that  were  applicable,  et  cetera. 

Q.  Who  did  the  actual  work  of  preparing  the  draft?  Did  you 
testify  that  it  was  Dr.  Nance  ?  A.  No,  sir.  Dr.  Nance  brought  in 
some  rough  statements  during  the  meeting  of  November  13.  Mr.  Jones 
brought  in  some  rough  statements  during  the  meeting  of  November  27. 

The  other  stockholders  in  discussions  held  at  that  meeting  said  several 
things,  rough  statements,  that  were  transcribed  by  my  stenographer. 

All  of  these  were  put  together  and  put  in  what  I  considered  the  proper 
order  and  circulated  to  all  stockholders.  And  several  of  them  suggested 
a  policy  which  —  suggested  that  this  particular  section  should  be  moved 
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to  another,  and  that  changes  be  made  in  that  policy  more  closely  align¬ 
ing  ourselves  to  the  needs  of  the  area.  Several  of  them  suggested  brand- 
new  policies  in  the  circulation.  It  wasn't  the  kind  of  a  thing  that  you 
could  say  anybody  did.  I  had  the  physical  task  of  taking  this  and  putting 
it  in  a  hopper  and  trying  to  put  it  in  the  shape  that  I  considered  correct. 

It  was  changed  many  times  by  the  stockholders  after  that. 

Q.  Well,  is  it  fair  to  say  that  that  policy  as  stated  here  was  pre¬ 
pared  with  some  care  by  the  stockholders?  A.  Yes,  sir. 

******* 

LUTHER  JONES 

a  witness  called  for  and  on  behalf  of  South  Florida  Television  Corpora¬ 
tion,  having  been  first  duly  sworn,  was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
By  Mr.  Gaguine: 

*****  *  * 

Q.  Now,  sir,  in  connection  with  this  program  policy  committee, 
can  you  state  what  your  position  in  it  is?  A.  I  was  appointed  chairman 
of  the  policy  committee. 

Q.  Can  you  state,  sir,  what  you  personally  have  done  in  the  busi¬ 
ness  of  this  Policy  Committee,  as  you  have  termed  it?  A.  If  I  may 
be  permitted,  and  with  the  indulgence  of  those  here  who  are  from  Miami, 
it  has  been  my  experience  over  the  years  that  a  large  place  like  that  in 
any  undertaking  ended  up  with  what  I  might  term  as  the  hog's  share  of 
whatever  was  happening,  and  I  was  frankly  a  bit  dubious  to  start  with, 
as  to  whether  or  not  this  organization  would  follow  through  on  the  sub¬ 
jects  I  had  discussed  and  was  interested  in. 

So  at  the  second  or  third  meeting,  I  asked  the  question,  being  on 
the  fringe  area,  why  I  was  in  the  group.  And  someone  asked  me,  "What 
do  you  think  your  purpose  is  ?"  And  I  told  them  that  my  purpose  was  to 
look  out  for  my  community  and  also  for  agriculture.  And  I  wanted  to 
know  if  they  were  going  to  do  it  or  if  they  were  preparing  a  picture  to 
show  somebody  and  using  me  and  my  community  as  a  part  of  window 
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dressing.  Those  were  approximately  my  words. 

And,  I  knew  Luther  Chandler  and  the  Admiral,  and  I  knew  several 
of  the  others,  Lou  Hill,  and  I  believed  in  them.  But  I  believed  in  them 
more  after  I  had  a  bite  of  the  pie,  and  the  bite  of  the  pie  came  when  I 
made  suggestions  as  to  possible  programs  and  they  agreed  with  me. 

And  like  usually  happens  when  a  person  sticks  his  neck  out,  he  gets  some- 
2211  thing  hung  around  it,  they  hung  the  Policy  Committee  around  my  neck, 
that  afternoon,  much  to  my  surprise,  and  over  my  objection,  but  as  I 
went  along  and  these  men  o.  k.  Td  several  suggestions  that  I  made,  par¬ 
ticularly  with  reference  to  flood  control,  the  consideration  of  flood  control 
and  particularly  housing  of  migrants  in  our  case,  migrant  farm  labor; 
the  question  of  some  of  our  Pan  American  visitors,  Puerto  Rico  as  well 
as  some  of  the  British  islands  and  some  of  the  Central  American  coun¬ 
tries,  that  I  was  interested  in  because  I  have  to  deal  with  it— when  they 
readily  agreed  and  seemed  to  go  along,  I  then  became  convinced  that,  as 
I  say,  I  got  a  bite  of  the  pie,  and  then  I  believed  it. 

In  other  words,  my  confidence  in  those  men  to  me  was  proven,  and 
I  was  ready  to  go  along  with  them.  In  the  formation  of  the  program, 
that  was  also  an  eye-opener  to  me. 

Again  all  of  my  organizational  work  I  still  say  in  West  Palm  Beach 
and  Tampa  and  Jacksonville  and  Miami  and  those  big  centers,  I  always 
approached  them  with  a  little  bit  of  fear,  because  I  usually,  a  lot  of 
times,  am  kicked  out.  And  when  they  readily  agreed  with  my  suggestions 
for  a  number  of  those  subjects,  which  are  not  now  properly  treated  over 
newspaper,  television  or  radio,  then  I  joined  more  in  it,  and  offered 
several  suggestions,  which  were  generally  accepted. 

Q.  What  did  you  personally  do  with  respect  to  programs  and  to 
program  policies  as  Chairman  of  this  Committee?  A.  At  the  first  meet¬ 
ing,  we  discussed  generally  and  felt  each  other  out,  so  to  speak,  on  the 
subjects  that  each  was  interested  in.  They  were  listed.  And  we  were 
given,  I  believe  what  is  called  a  blue  book,  and  told  to  read  that,  and  I 
went  to  sleep  several  times  trying  to  digest  that. 

2212  But  I  did  get  the  idea  out  of  it,  and  made  some  written  suggestions 
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of  the  program,  each  member  of  the  Committee  doing  the  same.  We 
discussed  them  and  had  another  meeting  at  which  they  were  gotten  in  a 
little  better,  more  concrete  form.  Then  that  was  sent  out  to,  I  believe, 
each  member  of  the  stockholders— I  got  one— and  asked  to  criticize 
further.  And  I  believe  in  a  final  meeting,  it  was  wrapped  up  in  a  bundle. 

THE  PRESIDING  OFFICER:  I  think  you  asked  the  witness  what 
he  did  specifically. 

MR.  GAGUINE:  I  did,  sir. 

THE  PRESIDING  OFFICER:  And  his  contribution. 

BY  MR.  GAGUINE: 

Q.  In  view  of  your  answer,  sir,  can  you  state  whether  you  per¬ 
sonally  participated  in  this  description  you  just  gave  us?  A.  Yes,  sir, 
at  all  times. 

♦  *  *  *  *  *  * 

CLYDE  H.  LUCAS, 

called  as  a  witness  on  behalf  of  Sunbeam  Television  Corporation,  and 

first  having  been  duly  sworn,  was  examined  and  testified  as  follows: 

♦  *  *  *  *  *  * 

CROSS  -EXAMINA  'HON 

*  *  *  *  *  *  * 

Q.  This  program  described  as  No.  15,  "Your  Government  and 
You, "  as  I  glance  at  this  description  it  says,  "Film  for  this  show  is 
available  from  various  departments  of  the  U.S.  Government,"  and  so 
on.  This  is  known  as  "handout"  film,  is  it  not,  sir?  This  is  free? 

A .  I  never  called  it  that.  It  is  free  film  available  from  the  Government. 

Q.  It  is  free  film.  Isn't  it  a  fact,  sir,  that  programs  No.  15, 
17,49—  A.  You  are  too  fast  for  me. 

Q.  I  am  trying  to  abbreviate  this  so  that  I  don't  have  to  go  into 
each  one.  A.  All  right. 

Q.  Fifty,  fifty-four,  and  sixty -eight?  A.  Fifty-four  and  sixty- 
eight? 

Q.  Yes.  A.  Yes. 
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2696  Q.  Isn’t  it  a  fact  that  all  of  those  programs  that  I  have  just 

enumerated  consist  of  give-away  film? 

A.  Free  film,  that  is  correct. 

Q.  What  do  you  know  about  the  interest  in  the  Miami  area  in 
soil  erosion? 

A .  I  imagine  it  would  be  as  interesting  as  a  lot  of  subjects  that 
aren’t  found  in  Miami.  I  don’t  think  we  have  to  program  every  day 
something  that  happens  only  in  Miami  or  the  Miami  area. 

Q.  And  you  think  a  program  concerning  soil  erosion  would  be  of 
interest  in  the  Miami  area,  and  that  is  why  you  plan  this  program? 

A.  Yes,  I  think  it  would  be. 

Q.  As  a  matter  of  fact,  why  this  preoccupation — I  am  curious 
about  this — with  soil  erosion?  I  notice  15  minutes  later  in  program  17 
you  have  got  a  program  again  broadcasting  about  soil  erosion. 

A .  I  think  I  could  explain  that  very  easily. 

Q.  I  wish  you  would. 

A .  Probably  at  the  time  I  wrote  those  descriptions  I  was  getting 
pretty  tired  and  sleepy,  and  I  probably  did  it  twice. 

Q.  I  thought  so,  too.  Now,  if  I  told  you  that  these  give-away 
programs  that  I  have  described  and  enumerated  consist  of  approxi¬ 
mately  208  hours  a  year  as  stated  in  your  exhibits,  I  take  it  that  you 
would  agree  with  that  figure  ? 

A.  Yes.  I  will  take  your  word  for  it. 

*  *  *  *  *  *  '■  * 
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B1SCAYNE  TELEVISION  CORP. 

Docket  No.  10854 
Exhibit  No.  12 

POLICIES  IN  THE  PRODUCTION  OF  PROGRAMS 
_ AND  PROGRAM  SERVICE _ 

General 

Biscayne's  policies  and  plans  are  aimed  at  the  establishment  of 
a  sound  and  responsible  operation,  capable  of  fulfillment,  meeting  the 
needs  and  desires  of  those  residing  in  its  area  of  coverage.  Biscayne 
intends  that  the  program  service  it  will  render  shall  aid  in  enriching  the 
lives  and  enlarging  the  experience  of  the  people  of  greater  Miami  and 
southeast  Florida  and  that  its  programs  shall  always  be  welcomed  in 
the  home. 

The  needs  and  conveniences  of  its  service  area  will  at  all  times  be 
accorded  priority  in  its  broadcast  schedule  and  the  full  facilities  of  the 
station  will  be  devoted  to  the  alleviation  of  local,  regional  and  national 
emergencies  to  the  exclusion  of  all  other  commitments.  In  the  exercise 
of  its  best  judgment,  Biscayne  will  maintain  its  programs  in  logical 
balance  with  continuing  attention  to  the  likes  and  requirements  of  its 
viewers,  and  the  many  groups  they  represent. 

Biscayne  will  insist  on  program  and  commercial  standards  that 
fully  meet  the  demands  of  decency,  good  morals  and  good  taste.  Among 
other  things,  it  will  subscribe  to  the  NARTB  Code  and  will  accept  its 
provisions  as  minimum  basic  operating  standards.  Provisions  of  the 
Communications  Act,  the  requirements  of  the  Federal  Communications 
Commission,  and  all  other  applicable  laws  must  be  fully  met. 

Biscayne  contemplates  an  affiliation  with  the  National  Broadcasting 
Company  and  the  proposed  typical  schedule  submitted  by  it  includes 
programs  of  that  network  being  furnished  its  affiliates.  In  addition,  it 
will  be  the  policy  of  Biscayne  to  carry  broadcasts  of  public  importance, 
sporting  and  other  special  events  on  a  sustaining  or  commercial  basis 
that  may  be  made  available  by  NBC  or  other  networks  and  that  will  serve 
the  needs  or  interests  of  its  audience. 

Biscayne  recognizes  that  constant  appraisal  and  reappraisal  of  its 
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program  schedule  and  individual  programs  will  be  necessary  to  meet 
the  changing  needs  and  desires  of  the  public  and  the  times.  It  likewise 
recognizes  that  a  typical  week's  schedule,  as  the  term  implies,  cannot 
comprehend  the  full  scope  of  an  applicants  plans  and  cannot  accommo¬ 
date  the  many  program  opportunities  that  present  themselves  on  a  non- 
repetitive  or  occasional  basis  as  a  broadcast  operation  progresses. 

3358  Controversial  Public  Issues 

» 

Biscayne  recognizes  that  television  presents  a  potent  medium  for 
the  public  presentation  of  opposing  views  on  controversial  matters  of 
genuine  viewer  interest.  It  will  be  its  policy  to  use  its  facilities  for  this 
purpose  through  the  medium  of  a  regularly  scheduled  program  format  as 
well  as  for  special  uses  as  and  when  the  desirability  therefor  is  apparent. 
In  the  presentation  of  programs  involving  the  discussion  of  controversial 
public  issues,  it  will  see  to  it  that  the  time  and  facilities  for  the  opposing 
viewpoints  will  be  comparable.  The  program  "Civic  Forum”  proposed 
for  Sunday  afternoons  will  be  a  regular  feature  coming  within  this  defi¬ 
nition. 

Biscayne  will  be  nonpartisan  in  the  handling  of  controversial  public 
issues.  In  the  selection  of  individuals  or  groups  to  present  points  of 
view,  the  management  of  Biscayne  will  take  every  reasonable  precaution 
to  make  certain  that  they  are  responsible  and  competent  and  the  repre¬ 
sentation  balanced.  When  controversial  matters  are  handled  other  than 
on  a  panel  program  and  in  separate  broadcasts,  Biscayne  will  arrange 
the  scheduling  of  such  programs  so  as  to  approximate  as  closely  as  pos¬ 
sible  equality  of  treatment  from  point  of  time  and  duration. 

Biscayne  recognizes  that  there  are  times  when  important  contro¬ 
versial  subjects  and  problems  cannot  await  a  regularly  scheduled  program. 
In  such  situations,  special  programs  will  be  immediately  arranged  and 
scheduled  with  equal  opportunity  afforded.  Both  with  respect  to  its  regu¬ 
lar  panel  programs  and  special  events  of  this  type,  Biscayne  will  initiate 
the  airing  of  issues  and  the  arrangement  of  programs  as  well  as  acquiesce 
in  requests  therefor.  While  Biscayne  contemplates  the  making  of  ade¬ 
quate  time  available  on  a  free  basis  to  satisfy  all  proper  needs,  the  sale 
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of  time  for  such  purposes  where  request  therefor  is  made,  will  be  consid¬ 
ered  on  a  case  to  case  basis,  it  being  understood  that  the  same  fair  and 
equal  treatment  will  obtain  and  that  the  appropriate  sponsorship  identifi¬ 
cations  are  made. 

Cooperation  with  Civic  and  Other  Organizations 

Biscayne  recognizes  the  responsibility  of  a  television  broadcast 
station  to  disseminate  information  and  messages  of  representative  or¬ 
ganizations  in  its  area  on  a  sustaining  basis. 

Asa  matter  of  continuing  policy,  Biscayne  will  provide  the  ser¬ 
vices  of  its  personnel,  broadcast  time  aqd  public  service  announcements 
in  the  furtherance  of  the  objectives  of  all  responsible  organizations,  in¬ 
stitutions  and  representative  individuals  in  the  area  whose  time  and  ef- 
3359  forts  are  devoted  to  civic,  religious,  philanthropic,  educational 

and  similar  purposes.  A  suitable  portion  of  its  broadcast  time  will 
always  be  retained  on  a  sustaining  basis  to  ensure  the  ready  availability 
of  time  for  this  purpose,  and  commercial  time  as  well,  will  be  preempted 
where  the  occasion  warrants.  Fulfillment  of  this  policy  will  involve  the 
initiation  of  affirmative  measures  for  the  general  good  in  addition  to  the 
granting  of  requests  for  time  or  facilities. 

As  part  of  this  policy,  Biscayne  will  call  upon  such  organizations 
and  institutions  to  present  their  messages  and  informative  material  to 
the  public,  utilizing  the  wide  scope  of  the  facilities  available  for  tele¬ 
vision  programming.  Where  the  occasion  warrants,  dramatic,  musical 
or  other  program  vehicles  will  be  created  as  the  joint  product  of  the 
organizational  group  in  question  and  station  personnel.  To  the  extent 
that  appeals  for  funds  are  made  by  welfare  or  charitable  organizations, 
Biscayne’s  management  must  be  satisfied  that  such  appeals  are  properly 
presented  and  carry  the  approval  of  responsible  heads  of  such  organi¬ 
zations. 

The  facilities  of  the  station  will  be  used  on  frequent  occasion  for 
the  dissemination  of  useful  information  on  such  subjects  as  health, 
safety,  school  activities,  fraternal  organization  functions,  the  preven¬ 
tion  of  crime  and  juvenile  delinquency  and  the  activities  of  branches  of 


92 


3360 


local,  state  and  Federal  governments. 

Agricultural  Programming 

In  the  presentation  of  its  regular  and  special  agricultural  programs, 
Biscayne  will  be  guided  and  controlled  by  the  basic  information  needs  of 
the  farmers,  cattlemen  and  citrus  fruit  growers  of  southeast  Florida. 

It  will  cover  the  requirements  for  market  facts  and  information  through 
its  ?,South  Florida  Agricultural  Report”  a  daily  feature  including  informa¬ 
tion  direct  from  Federal  and  State  agencies  and  privately  operated  mar¬ 
kets.  Weekly,  it  will  present  expert  advice  and  information  covering 
such  matters  as  current  planting  and  farm  conditions,  new  materials 
and  methods  for  more  effective  production  of  crops,  and  other  matters 
of  genuine  value  to  agricultural  interests.  On  occasions  the  stations 
outdoor  studio  facilities  will  be  used  for  demonstrations.  As  climatic 
and  other  conditions  create  the  necessity  or  desirability  for  special  or 
emergency  programming,  it  will  be  Biscayne1  s  policy  to  satisfy  those 
requirements. 

News  Programming 

It  will  be  Biscayne*  s  policy  to  so  conduct  its  news  broadcasting  ser¬ 
vice  as  to  inform  the  residents  of  southeast  Florida  fairly,  accurately 
and  pictorially  on  events  and  issues  as  they  occur.  Fair  and  balanced 
reporting  with  avoidance  of  sensationalism  will  guide  its  news  activities. 

Newscasts  will  be  prepared  under  the  direction  of  experienced 
newsmen  supplied  with  facilities  and  aids  to  ensure  complete  coverage 
of  news  material  and  its  most  satisfactory  presentation  to  the  stations 
audience. 

In  addition  to  standard  news  gathering  facilities,  Biscayne  will 
utilize  the  services  of  staff  cameramen  for  the  filming  of  area  events 
and  people  in  the  news  for  certain  of  its  regular  newscasts.  Wherever 
appropriate,  it  will  make  use  of  still  photographs,  illustrations,  charts, 
film  and  live  interviews.  Local  area  news  will  be  emphasized  in  programs 
originating  in  Biscayne’s  studios,  but  most  of  its  newscasts  will  likewise 
contain  world,  national  and  regional  news  items  in  proportion  to  their 
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relative  significance  at  the  time.  Special  and  unusual  news  events  will 
be  treated  as  such  and,  as  a  matter  of  policy,  the  station  will  interrupt 
its  regular  program  schedule  for  the  broadcasting  of  important  news 
bulletins  or  emergency  announcements  whenever  warranted. 

Careful  distinction  between  news  and  opinions  will  be  maintained 
and  clear  identification  of  the  source  of  views  expressed  will  be  required. 
In  news  reporting,  as  elsewhere,  good  taste  must  be  observed  and  the 
treatment  of  news  and  commercial  copy  must  be  such  so  as  to  leave  no 
doubt  in  the  minds  of  the  audience  as  to  the  identity  of  each.  Under  cir¬ 
cumstances  where  the  nature  of  a  particular  news  broadcast  is  of  such 
character  as  to  warrant  the  deletion  of  all  commercial  copy  other  than 
identification  of  the  sponsor,  that  will  be  done. 

Advertising  messages  on  news  programs  must  be  clearly  that,  and 
under  no  circumstances  can  they  be  prefaced  with  such  terms  as  "flash", 
"important  news  event"  or  words  having  similar  connotations. 

Weather  Programming 

Biscayne  recognizes  the  particular  importance  of  weather  informa¬ 
tion  to  those  residing  in  its  area  of  coverage  and  members  of  its  group 
have  had  extensive  experience  in  ascertaining  these  needs  and  the  steps 
necessary  to  satisfy  them.  In  presenting  regular,  as  well  as  emergency 
weather  reporting  it  will  see  to  it  that  the  material  presented  is  accurate, 
clear  and  devoid  of  alarm  not  warranted  by  the  facts.  To  ensure  these 
results  it  will  rely  wholeheartedly  on  the  assistance  and  cooperation  of 
the  officials  engaged  in  weather  prediction  for  the  area.  It  intends  to 
maintain  continuous  liaison  with  the  meterologist  in  charge  for  the  Miami 
area  with  whom  its  basic  plans  for  weather  reporting  have  previously  been 
reviewed.  Selected  station  personnel  will  receive  training  in  the  under¬ 
standing  and  presentation  of  authentic  information  and  reports  and  in  the 
appropriate  use  of  visual  aids  to  implement  the  broadcasts.  During 
hurricane  or  other  emergency  situations,  Bureau  advisories  and  alerts 
will  take  precedence  over  all  other  programming. 
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Sports  Programming 


Biscayne  will  be  alert  to  opportunities  to  acquire  rights  to  sporting 
events  in  the  area  and  where  feasible,  will  adjust  its  schedule  to  accom¬ 
modate  the  broadcasting  of  such  events  when  sufficient  area  interest 
warrants.  Particularly,  Biscayne  will  seek  out  sporting  events  of  un¬ 
usual  significance  to  the  Miami  area  and  intends  to  make  increasing  use 
of  its  outdoor  facilities,  which  are  partially  surrounded  by  water  front, 
for  aquatic  features.  Similarly,  it  intends  to  take  full  advantage  of  the 
superior  climatic  conditions  to  broadcast  sporting  exhibitions  and  demon¬ 
strations  by  the  use  of  these  facilities. 

Biscayne  will  provide  daily  coverage  of  sports  news  and  events. 

A  regular  program  devoted  to  sports  news  will  feature  live  interviews, 
photographs  and  film  when  appropriate  and  will  be  conducted  by  an  ex¬ 
perienced  sports  commentator. 

Educational  Programming 

Biscayne  believes  that  a  portion  of  its  broadcast  time  should  be 
devoted  to  programs  specifically  directed  to  educational  pursuits  and  ob¬ 
jectives.  It  recognizes  that  to  accomplish  this  purpose  in  worthwhile 
fashion,  such  programs  must  be  constructed  with  skill  from  the  stand¬ 
point  of  public  acceptance  and  appeal.  The  mere  apportionment  of  time 
segments  for  such  use  will  not,  in  the  usual  case,  achieve  the  result. 

At  the  outset,  Biscayne  will  broadcast  programs  planned  in  coopera¬ 
tion  with  the  University  of  Miami,  the  University  of  Florida  and  the 
Board  of  Public  Instruction  of  Dade  County.  Times  of  broadcasts  and 
program  material  and  format  have  been  the  subjects  of  thorough  dis¬ 
cussions  with  the  institutions  mentioned.  The  assistance  of  trained  per¬ 
sonnel  of  the  television  station  will  at  all  times  be  available  to  the  per¬ 
sonnel  of  the  Universities  and  Board  for  the  production  and  presentation 
of  these  programs. 

Cooperation  with  other  recognized  educational  institutions  will  be 
broadened  as  the  stations  operations  progress  to  the  end  that  the  widest 
possible  scope  of  educational  interests  be  served.  Whether  in  the 
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specific  field  of  education  or  otherwise,  Biscayne  will  strive  to  make  its 
programs  informative  and  constructive. 

3362  Religious  Programming 

Biscayne  intends  constructive  cooperation  with  the  religious  faiths 
in  its  area  to  provide  suitable  programs  for  religious  observance  and 
worship  and  otherwise  will  make  its  facilities  available  for  the  carrying 
out  of  the  objectives  of  responsible  religious  groups  in  its  area.  Bis¬ 
cayne  will  seek  and  follow  the  counsel  of  clerical  and  lay  representatives 
of  the  faiths  and  groups  functioning  in  itsf  area.  A  committee  of  clerical 
representatives  of  the  Protestant,  Catholic  and  Jewish  faiths  will  assist  in 
the  scheduling  and  broadcasting  of  weekly  worship  services.  Whenever 
possible,  the  performance  will  be  brought  directly  from  the  bouse  of 
worship.  Otherwise,  the  religious  services  will  be  conducted  in  the 
stations  studios  where  appropriate  religious  settings  will  be  available. 
Broadcast  time,  technical  facilities  and  announcement  service  will  be 
available  to  such  organizations  without  charge. 

In  cooperation  with  the  Greater  Miami  Council  of  Churches,  Bis- 
cayne's  television  station  will  present,  on  a  daily  basis,  early  morning 
devotional  services.  A  television  adaptation  of  the  established  "Pastor's 
Study"  will  be  presented  weekly  as  a  regular  feature  and,  during  the  more 
important  religious  seasons  and  holy  days,  special  services  will  be 
planned  and  broadcast.  All  religious  programs  will  be  under  the  di¬ 
rection  of  trained  and  responsible  groups  or  organizations  working  in 
conjunction  with  Biscayne  personnel. 

Children's  Programming 

It  will  be  Biscayne1  s  policy  to  plan  its  children's  programs  with 
careful  attention  to  the  ages  of  its  intended  audience,  appropriateness 
of  subject  matter,  time  of  scheduling  and  such  other  facets  as  are  per¬ 
tinent.  While  entertainment  will  be  a  basic  objective  of  some  of  the  pro¬ 
grams  proposed  for  juvenile  audiences,  Biscayne  will  attempt  through 
the  medium  of  an  entertainment  format  to  supply  educational  and  char 
acter  forming  content  whenever  possible.  In  the  planning  of  local  live 
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and  filmed  programs  of  especial  interest  to  children,  a  serious  attempt 
will  be  made  to  provide  useful  information  and  opportunity  to  display  and 
encourage  talent  and  to  furnish  wholesome  entertainment. 

Use  of  Film 

Film  being  but  another  medium  of  program  presentation,  it  will  be 
subject  to  the  same  standards  of  acceptability  as  live  program  material 
and  must  meet  the  same  tests  of  decency  and  good  taste.  Filmed  material 
has  neither  the  limitations  inherent  in  local  studio  programming  nor  net¬ 
work  programs.  Thus  it  provides  a  useful  complement  to  those  program 
sources  and  Biscayne  intends  to  make  intelligent  use  of  such  material  to 
round  out  a  balanced  program  service. 

In  addition  to  the  use  of  prepared  film  material,  Biscayne  will  de¬ 
vote  a  portion  of  the  time  assigned  to  its  news  programs  for  the  carrying 
of  locally  produced  film  and  syndicated  newsreel  features. 

In  the  cutting  and  editing  of  films  to  conform  to  program  periods, 
every  attempt  will  be  made  to  preserve  coherence  and  story  content. 
Additionally,  where  necessary,  editing  can  function  as  a  tool  to  delete 
inappropriate  sequences  of  otherwise  acceptable  subjects. 

Political  Programming 

Biscayne  will  adhere  strictly  to  the  letter  and  spirit  of  the  require¬ 
ments  of  the  Communications  Act,  the  Rules  and  Regulations  of  the  Fed¬ 
eral  Communications  Commission  and  all  other  applicable  laws  with  re¬ 
spect  to  political  broadcasts. 

Commercial  Practices 

As  stated  at  the  outset,  Biscayne  will  subscribe  to  and  accept  as 
minimum  requirements  the  provisions  of  the  NARTB  Code  relating  to 
commercial  practices.  It  will  insist  upon  an  operation  in  good  taste,  de¬ 
void  of  excesses,  and,  in  every  respect,  responsible. 
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I.  OBJECTIVES 

The  stockholders,  directors  and  officers  of  the  Sooth  Florida  Tele¬ 
vision  Corporation  are  acutely  aware  of  the  television  service  that  may 
be  rendered  to  the  population  of  our  contemplated  coverage  area  through 
out  station. 

Television  is  a  comparatively  new  visual  medium  of  communication, 
and  our  group  believes  that  the  educational,  cultural,  spiritual,  civic 
and  economic  welfare  of  our  community  and  even  of  our  country  can  be 
markedly  promoted  and  advanced  through  the  facilities  of  television 
communication. 

It  is  our  belief  that  a  well-operated  television  station,  based  on 
integrity  and  concern  for  the  public  interest,  good  management  and  at¬ 
tention  to  the  area  to  be  served,  will  result  in  an  audience  reception  and 
an  audience  loyalty  that  cannot  be  equalled. 

We  recognize  that  television  is  an  intimate  and  home-centered 
means  of  communication,  and  that  it  touches  the  lives  of  people  of  all 
ages,  creeds  and  racial  backgrounds .  Our  organization,  therefore, 
realizes  and  is  willing  to  accept  the  moral,  social  and  civic  responsi¬ 
bilities  that  are  involved  in  the  proper  management  and  operation  of  a 
television  station. 

The  program  principles  and  policies  which  we  have  set  forth  at¬ 
tempt  to  lay  down  the  framework  for  such  an  operation.  Where  experi¬ 
ence  may  show  them  inadequate  to  this  high  aim,  they  will  be  amended 
accordingly.  Economic  gain  is  one  of  our  basic  motives.  We  expect  to 
make  a  profit.  It  is  our  firm  conviction  that  a  television  operation  in¬ 
telligently  geared  to  the  public  needs  of  the  various  peoples  and  interests 
within  its  reach  will  earn  and  hold  great  audience  loyalty.  We  believe 
also  that  economic  success  will  be  assured  thereby.  We  consciously 
commit  ourselves,  however,  to  the  proposition  that,  where  the  public 


interest  may  conflict  with  the  private,  the  public  shall  prevail. 

n.  GENERAL  OPERATING  PRINCIPLES 

The  proposed  television  station  shall  seek  to  achieve  its  objectives 
by  at  all  times  operating  in  accordance  with  the  following  principles: 

1.  The  station  shall  be  alert  to  local  needs  and  interests  of  the 
service  area  and  shall  keep  closely  conversant  with  all  developments — 
national,  state  and  local — that  may  affect  the  people  of  the  area.  These 
needs  and  interests  shall  be  the  fundamental  frame  of  reference  for  the 
station. 

a)  In  ascertaining  the  needs  of  the  service  area,  the  fol¬ 
lowing  matters  are  among  those  deemed  of  substantial  cur¬ 
rent  public  importance  warranting  programming  treatment: 

1)  "Growing  pains"  of  Greater  Miami — traffic  conges¬ 
tion,  zoning  problems,  school  and  teacher  shortages, 
housing,  slum  clearance,  bay  usage  and  development, 
juvenile  delinquency,  adult  education,  etc. 

2)  The  tourist  trade. 

3)  Agriculture  (especially  citrus,  cattle,  vegetables), 
water  control,  drainage,  new  crops,  farm-to-market 
roads,  soil  deficiencies,  discriminatory  freight  rates, 
agricultural  research,  food  processing,  etc. 

4)  Fishing — both  as  an  industry  and  as  a  sport. 

5)  The  weather — not  as  a  topic  of  conversation  but  as 
a  critical  factor  to  many  industries  and,  at  times, 
everyone. 

6)  The  foreign-born  and  first  generation  Spanish-speak¬ 
ing  residents  of  the  area — their  economic,  political,  and 
social  problems. 

3732  7)  The  Negro  residents  of  the  area— their  economic, 

political,  and  social  problems. 

b)  In  ascertaining  the  interests  of  the  people  of  the  service 
area,  the  station  will  never  program  to  the  lowest  common 
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denominator  of  the  area.  Care  will  be  taken:  to  recognize 
the  diverse  interests  of  various  segments  of  listeners 
(lovers  of  good  music,  religious  groups,  parents,  tourists, 
vocational  groups,  sports  fans,  cowboy  story  addicts,  etc.); 
to  cater  to  the  better  taste,  the  better  judgment,  and  the  bet¬ 
ter  knowledge,  but  always  in  a  manner  that  is  appealing  to 
all;  to  avoid  anything  needlessly  offensive  to  any  person  or 
groups;  to  avoid  any  appeal  to  credulity,  vulgarity,  ignorance, 
or  prejudice;  to  pay  especial  attention  to  programs  for  chil¬ 
dren,  home  makers,  and  formers;  and,  above  all  else,  to 
pay  attention  to  the  interests  of  the  people  of  the  area  on  a 
basis  of  fair  and  equal  treatment  and  with  no  sanction  to  any 
religious,  racial,  ethnic,  or  other  prejudice  which  is  in¬ 
compatible  with  the  basic  tenets  of  American  democracy. 

2.  The  recognition  and  programming  time  given  to  the  various 
needs  and  interests  of  the  people  of  the  service  area  shall  be  scheduled 
from  week  to  week  in  a  manner  that  will  present  a  fair  and  practicable 
over -all  programming  balance. 

3 .  To  keep  constant  check  on  its  awareness  of  local  needs  and 
interests  and  on  the  week-to-week  proper  balancing  of  the  different  types 
of  programs,  the  station’s  stockholders,  officers,  directors  and  per¬ 
sonnel  shall  be  active  in  community  affairs.  In  addition,  standing  stock¬ 
holder  committees  will  function  in  key  areas,  and  a  Citizens  Advisory 
Board  of  outstanding  civic  leaders  will  counsel  the  station. 

4.  To  keep  a  sufficient  amount  of  total  weekly  time  on  a  sustaining 
basis  so  as  to  assure  enough  time  for  the  telecasting  of  programs  which 
are  best  unsponsored  or  for  which  sponsorship  would  be  in  bad  taste  and 
improper  or  difficult  to  obtain. 

5.  To  follow  the  NARTB  Television  Code  as  a  minimum  standard 
of  performance,  so  long  as  it  is  consistent  with  the  policies  herein  set 
forth. 

6.  To  operate  at  all  times  with  maximum  technical  proficiency 
and  to  stay  abreast  of  technical  improvements,  so  as  to  make  the  viewer 
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reception  of  the  television  programs  as  wide  in  extent  in  the  area  and  as 
satisfactory  as  is  possible.  Color  television  will  be  given  as  much  em¬ 
phasis  as  may  be  feasible. 

7.  To  at  all  times  maintain  managerial  policies  and  a  plan  of 
operation  that  will  give  the  station  an  efficient,  flexible,  imaginative, 
and  progressive  management  and  esprit  de  corps,  so  that  the  station  will 
be  an  effective  instrument  in  implementing  these  policies  in  the  letter — 
and  in  the  spirit — in  which  they  are  intended. 

m.  POLICIES 

In  carrying  out  the  foregoing  objectives,  within  the  framework  of 
the  foregoing  operating  principles,  the  station  shall  have  the  following 
specific  policies  in  the  particular  program  areas  referred  to: 

I.  Entertainment  Programs 

The  great  bulk  of  the  station’s  programs  will,  of  course,  be  pri¬ 
marily  of  an  entertaining  character.  Many  of  these  programs  will  per¬ 
haps  be  of  the  type  that  some  would  call  trivial  or  a  waste  of  time.  The 
stockholders  feel,  however,  that  they  can  render  the  best  public  service 
by  operating  a  station  that  will  be  close  to  the  people  the  station  will  be 
serving — and  this  objective  necessarily  requires  that  a  lot  of  the  programs 
be  of  the  kind  that  do  not  purport  to  edify.  Nevertheless,  as  promised 
in  our  operating  principles,  above,  good  taste  and  artistic  values  will  be 
emphasized  as  much  as  possible,  to  the  end  that  the  entire  range  of  the 
station’s  programming  will  constantly  be  improving  and  rising,  as  an 
acceptance  and  appreciation  therefor  are  built  up  in  the  viewing  audience. 

II.  Religious  Programs 

In  this  age  of  unparalleled  world  strife  and  conflicting  ideologies, 
thousands  of  people  are  giving  central  importance  to  religious  values. 

The  stockholders  represent  all  of  the  different  major  faiths  and  are 
conscious  of  the  great  assistance  that  the  medium  of  television  can  ren¬ 
der,  not  only  to  religious  devotions  but  also  to  the  discussion  and  study 
of  religion. 

The  proposed  station  will  present  religious  programs  of  both  kinds, 
with  fair  attention  paid  to  all  religious  groups  in  the  service  area, 
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regardless  of  creed  or  race. 

All  local  religious  programs  will  be  sustaining. 

Every  effort  feasible  will  be  made  to  cooperate  with  all  local  re¬ 
ligious  groups  to  aid  them  in  their  work. 

m.  Agricultural  Programs 

People  who  are  only  tourist  vacationers  in  the  Greater  Miami 
area  or  who  lack  familiarity  with  it  rarely  appreciate  the  importance  of 
agriculture  in  the  over -all  economy  of  the  area. 

The  stockholders — among  whom  there  are  several  of  the  most 
prominent  agricultural  leaders  of  South  Florida— intend  to  make  agricul¬ 
tural  programs  an  important  part  of  the  over-all  programming  of  the 
station.  The  programs  will  be  designed  to  help  the  agricultural  interests 
in  every  way  possible  (farm  news,  market  reports,  research  projects 
and  discoveries,  discussions  of  farm  problems,  etc.),  and  also  to  in¬ 
form  the  non-agricultural  listeners  regarding  agriculture  and  its  impor¬ 
tant  developments. 

IV.  Educational  Programs 

Any  one  who  is  at  all  familiar  with  television  and  the  extensive  dis¬ 
cussions  of  its  possibilities  knows  that  its  educational  potentialities  are 
an  uppermost  field  of  inquiry.  The  residents  of  Greater  Miami  have 
recently  been  directly  involved  in  one  aspect  of  this  on-going  discussion: 
so-called  "educational  TV”  and  the  problems  of  how  best  to  organize  and 
set-up  such  a  station. 

The  stockholders  of  South  Florida  Television  Corporation  look 
forward  to  cooperating  in  every  way  possible  with  any  non-commercial 
educational  television  station  that  may  be  established  within  the  service 
area.  And  we  hope  that  such  a  station  will  be  established  in  the  near 
future,  on  a  sound  basis  that  will  assure  its  permanence  and  effective¬ 
ness. 

However,  the  stockholders  feel  that  the  proposed  television  station 
itself  has  a  responsibility  to  present  educational  programs. 

There  is  often  argument  as  to  what  is  an  "educational”  program. 
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Under  the  Commission's  nomenclature,  a  lecture  by  Dr.  Albert  Einstein 
on  algebra  might  be  called  merely  a  "talk"  while  a  school-sponsored 
round-table  discussion  by  high  school  students  on  "What  to  do  with 
leisure  time"  would  be  an  "educational"  program. 

The  station  will  cooperate  with  all  educational  institutions  in  the 
service  area,  public  and  private.  In  addition  to  affording  time,  the 
station  plans  to  expend  both  energy  and  funds  in  the  research  and  devel¬ 
opment  of  effective  educational  programs.  Every  effort  will  be  made  to 
find  means,  within  these  institutions,  for  developing  programs  that  can 
be  telecast.  Some  such  programs  have  already  been  developed  and  are 
described  in  the  exhibit  on  program  descriptions.  It  is  hoped  that  more 
such  programs  will  be  worked  up  as  time  goes  on. 

3734  However,  while  we  will  describe  as  "educational"  only  those  pro¬ 

grams  which  we  telecast  which  are  presented  by  or  on  behalf  of  educational 
institutions,  we  will  also  present  non -institutional  programs  directed  to 
increasing  knowledge,  deepening  understanding,  and  providing  informa¬ 
tion  on  subjects  which  are  of  interest  and  importance. 

V.  News  and  Special  Events  Programs 

Perhaps  the  greatest  single  contribution  that  the  television  medium 
can  make  to  the  general  welfare,  compared  to  other  media  of  communica¬ 
tion,  is  its  ability  to  be  a  "window  on  the  world",  to  bring  with  immediacy 
and  the  impact  of  direct  personal  observation  the  events  of  the  day. 

Aware  of  this  fact — and  of  the  consequent  great  interest  that  viewers 
have  in  television  news  programs — the  station  has  been  carefully  planned, 
in  respect  of  equipment,  staff,  and  programming,  so  as  to  be  able  to 
present  an  outstanding  news  service.  The  station  shall  have  a  separate 
News  Department,  which  will  be  emphasized  in  station  operation. 

Special  events  will  be  covered  by  direct  live  telecasts  via  the  sta¬ 
tion's  mobile  equipment  whenever  such  events  are  of  sufficient  interest 
and  are  of  the  kind  that  are  best  telecast  "live". 

The  station  will  also  make  its  own  films,  including  sound  films,  of 
local  events  and  conditions  for  telecast  on  news  programs  or  special 
telecasts,  as  occasion  warrants. 
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The  best  avai  table  news  services  will  be  used. 

News  reporting  will  be  balanced  between  local  and  national  news 
reports  and  will  be  unbiased.  News  commentaries  and  news  analyses 
and  opinions  shall  be  clearly  so  identified. 

Every  effort  will  be  made  to  avoid  sensational  treatment  of  news, 
and  the  station  will  exercise  care  in  the  acceptance  and  placement  of 
commercial  announcements  within  news  programs. 

Care  will  be  taken  at  all  times  to  avoid  dramatization  of  events  in 
the  news  programs  that  would  give  false  impressions.  No  non-news 
programs  will  be  presented  as  news  programs  in  a  manner  that  might 
mislead  or  alarm  viewers. 

General  use  of  the  word  "news"  shall  not  be  made  in  commercial 
presentations  which  would  destroy  the  value  of  real  news  when  telecast. 

Great  care  will  be  exercised  in  the  handling  of  reports  on  pending 
litigation  and  legislation  so  as  not  to  influence  the  decision  or  otherwise 
interfere  in  the  orderly  course  of  law  and  justice. 

The  station  will  reserve  the  right  to  and  will,  interrupt  all  pro¬ 
grams  in  order  to  present  special  or  unusual  news  bulletins  when  it  is 
in  the  public  interest  to  do  so. 

VI.  Discussion  Programs,  Talks,  Programs  on  Local  Problems, 
Programs  Dealing  with  Controversial  Issues. 

Being  one  of  the  principal  media  of  communication  and  possessing  a 
unique  dramatic  impact,  the  importance  and  responsibility  of  television  in 
presenting  information  and  opinions  on  public  problems  and  public  con¬ 
troversies  cannot  be  exaggerated. 

In  view  of  the  obvious  difficulties  of  being  fair  and  objective  to 
everyone's  satisfaction  when  dealing  with  public  affairs,  a  station  might 
3735  seek,  on  grounds  of  "good  business"  to  minimize  its  programming 

activity  in  this  area  and  to  adopt  a  "Never  talk  politics"  attitude. 

The  proposed  station,  however,  will  at  all  times  strive  to  present 
programs  on  the  matters  that  concern  the  people  of  our  area.  In  doing 
so,  the  station  will  do  its  utmost  to  be  fair  and  objective. 

The  station  itself  will  not  editorialize  on  controversial  issues,  but 


it  may  from  time  to  time  editorialize  on  problems  which  are  not  really 
subject  to  controversy  but  which  are  being  ignored  or  mishandled,  such 
as  air  pollution,  school  maintenance,  civic  betterment,  etc. 

At  all  times,  however,  the  station  will  follow  the  philosophy  that 
it  is  a  "marketplace  of  ideas"  where  almost  any  lawful  idea  of  substance 
will  be  allowed  to  be  heard,  with  all  other  contrary  ideas  free  to  com¬ 
pete. 

The  station  will  present  programs  on  a  regular  basis  that  will 
deal  with  controversial  issues,  public  problems,  etc.  (which  are  de¬ 
scribed  in  the  exhibit  on  program  descriptions),  but  it  will,  in  addition, 
cancel  previously-scheduled  programs  whenever  necessary  in  order  to 
telecast  programs  on  some  current  event  or  problem,  where  it  will  be 
in  the  public  interest  to  do  so. 

In  presenting  this  type  of  programming,  the  station  will  itself  go 
out  and  encourage  individuals  and  groups  to  come  forward  with  their 
opinions  and  points  of  view.  The  stockholders  feel  that  the  station  has 
its  own  responsibility  to  inform  its  viewers  on  public  affairs  and  cannot 
simply  sit  back  and  wait  for  others  to  approach  it  for  time. 

The  staff  and  facilities  of  the  station  will  be  available  to  local  in¬ 
dividuals  and  groups,  to  assist  them  in  the  preparation  and  presentation 
of  public  discussion  programs. 

Speakers  for  any  point  of  view  will  be  selected  on  the  basis  of  their 
acknowledged  authority  as  representative  thereof  and  on  the  basis  of 
their  competence  and  standing. 

VII.  Childrens  Programs 

The  stockholders  are  aware  of  the  many  arguments  that  television 
is  harmful  to  children  in  various  ways.  The  principal  charge  is  that 
too  many  programs  spew  forth  too  much  blood,  gore,  and  brutality  and 
present  a  picture  of  adult  life  that  is  too  sordid,  too  ignoble,  and  too 
concerned  with  trivialities. 

The  stockholders  confess  that  they  lack  the  wisdom  and  knowledge 
to  solve  these  problems— or  even  to  set  forth  with  certainty  to  just  what 
extent  these  various  charges  are  sound.  They  hope,  of  course,  to  grow 
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in  wisdom  and  knowledge  on  the  matter  as  a  result  of  the  station's  ex¬ 
perience. 

Nevertheless,  the  stockholders  do  feel  that  there  is  no  doubt  as  to 
the  wisdom  and  beneficial  effect  of  the  following  rules,  which  the  station 
will  follow  at  all  times: 

1.  The  station  will  bear  in  mind  that  children — impressionable 
young  minds — are  likely  to  view  any  program  that  is  telecast,  whether 
especially  directed  to  them  or  not 

2.  Programs  directed  to  children  will  reflect — and  never  make 
light  of — happy  child -parent  relations,  the  wholesome  pleasures  of  home 
life,  the  dignity  of  individuals,  the  love  of  knowledge  and  truth,  and  the 
respect  for  law  and  order.  Healthy  personality  development  will  be  fos¬ 
tered  in  whatever  ways  are  feasible. 

3736  3.  Constant  contact  will  be  maintained  and  close  cooperation  will 

be  sought  with  all  groups  whose  experience  and  advice  will  be  helpful  in 
informing  and  guiding  the  station  as  to  the  best  and  wisest  policies  to 
follow  regarding  children's  programs  and  the  effects  on  children  of 
programs  intended  for  adults.  This  liason  and  cooperation  will  include 
the  local  schools  and  school  boards,  P.  T.  A.  groups.  Boy  Scouts  and 
Girl  Scouts,  4-H  Clubs,  church  youth  groups,  groups  and  officials  deal¬ 
ing  with  juvenile  delinquency,  the  Coral  Gables  Youth  Center,  and  all 
other  local  groups  centering  their  work  on  children  or  children's  prob¬ 
lems  and  interests. 

4.  The  station  will  also  observe  the  safeguards  specified  in  the 
NARTB  Code. 

5.  Mystery  and  crime  programs  intended  for  adults  which  might  be 
unwholesome  for  youngsters  will  all  be  telecast  after  8  P.  M. ,  by  which 
time  the  youngsters  are  presumably  asleep  or  preparing  for  bed.  The 
corrections  of  this  time  as  a  dividing  line  will  be  kept  under  check,  in 
consultation  with  the  groups  mentioned  above. 

Vm.  Political  Broadcasts 

The  station  shall,  of  course,  scrupulously  obey  Section  315  of  the 
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Communications  Act.  If  time  is  made  available  to  any  legally-qualified 
candidate  for  any  public  office,  whether  in  a  primary  or  final  election, 
equal  time  will  be  made  available  on  the  same  terms  and  conditions  to 
all  other  legally-qualified  candidates  for  the  same  office.  No  censorship 
will  be  attempted  over  the  material  telecast  on  any  political  broadcast. 
However,  to  protect  itself  from  liability,  the  station  will  require  advance 
submission  of  scripts  showing  the  material  intended  to  be  telecast;  if 
this  material  is  found  to  contain  defamation  or  other  objectionable  matter, 
the  station  will  discuss  it  with  the  candidate,  to  see  if  he  will  not  volun¬ 
tarily  delete  or  revise  it.  All  political  candidates  will  be  required  to 
indemnify  the  station  against  liability. 

However,  in  conformance  with  law,  the  station  will  not  allow  on 
any  program,  including  political  broadcasts,  the  telecasting  of  any  ma¬ 
terial  which  is  obscene,  indecent,  or  profane. 

During  primary  and  election  campaigns,  the  station  will,  of  course, 
sell  time  for  political  broadcasts  to  both  candidates  and  their  supporters. 
In  addition,  however,  the  station  will  make  free  time  available  during 
election  campaigns  to  all  candidates  for  major  offices  and  to  spokesmen 
for  the  different  sides  on  issues  to  be  voted  on.  The  free  time  would  be 
for  programs  on  which  all  of  the  candidates  for  a  particular  office  or 
several  offices  would  appear,  in  round-table,  forum  or  panel  discussion 
formats. 

IX.  Advertising  Policies 

There  are  many  specific  rules  regarding  what  is  proper  and  im¬ 
proper  in  advertising  practices  and  advertising  "copy”,  which  have  been 
developed  through  the  years  by  the  advertising  industry  generally  and  by 
the  radio-television  industry  in  particular.  The  station  will  follow  these 
rules  as  a  minimum  standard. 

The  stockholders  wish  to  emphasize,  however,  their  adherence  to 
the  following: 

1.  There  shall  be  not  more  than  three  spot-announcements  in  any 
14-1/2  minute  period.  P-3736 
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2.  Local  laws  and  customs  prevailing  in  the  Greater  Miami  area 
regarding  the  advertisement  of  alcoholic  beverages  or  any  other  product 
or  service  shall  be  carefully  followed. 

3737  3.  No  product  or  service  shall  be  advertised  where  either  the 

product  or  service  or  the  content  of  the  advertisement  is  such  that 
mention  thereof  in  general  family  conversation  would  be  in  bad  taste, 
or  offensive,  or  embarrassing. 

4.  No  advertising  of  any  kind  shall  be  sold,  directly  or  indirectly, 
on  behalf  of  any  practice,  product,  or  service  which  appeals  to  or  takes 
advantage  of  ignorance,  credulity,  or  superstition,  including  astrology, 
fortune -telling,  palmistry,  etc. 

5.  No  advertising  shall  be  sold  regarding  gambling,  lotteries, 
or  other  illegal  activities. 

6.  Hard  liquor  will  not  be  advertised  at  any  time. 

7.  Advertising  directed  at  children  shall  be  carefully  watched  to 
prevent  any  advertising  which  would  exploit  them  or  expose  them  to  im¬ 
proper  influence,  or  to  embarrassment,  or  to  hazards  of  any  kind. 

8.  All  products  and  services  advertised  over  the  station  shall  be 
checked  as  to  quality  and  the  advertising  "copy"  sought  to  be  presented 
and  as  to  the  identity  and  standing  of  the  seller,  prior  to  acceptance  of 
"copy",  to  enable  the  station  to  carry  out  its  advertising  policies. 

9.  The  station  shall  cooperate  with  all  interested  groups  to  assure 
the  highest  standards  of  honesty  and  fair  dealing.  Where  expert  opinion 
is  required  to  properly  appraise  any  product  or  service  (such  as  new 
medicines),  "copy"  will  not  be  accepted  without  approving  expert  opinion. 

10.  In  conformance  with  Section  317  of  the  Communications  Act, 
all  sponsored  programs  and  paid  announcements  will  be  identified  as  such 
so  that  there  will  be  no  impression  that  they  are  not  paid  for.  And  the 
sponsor  or  advertiser  will  be  identified. 

11.  Programs  featuring  local  services,  such  as  shopping  guides, 
market  reports,  and  household  hints,  usually  have  commercial  continuity 
interwoven  as  an  integral  part  of  the  program.  This  type  of  program 

is  to  be  regarded  as  a  special  service  and  will  be  subject  to  special 
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standards.  As  a  general  rule,  a  participating  program  of  this  type  will 
carry  one  minute  announcements,  which  are  available  for  sale  to  separate 
advertisers.  As  indicated  above,  a  limitation  of  three  1-minute  announce¬ 
ments  in  each  15-minute  period  will  be  observed.  However,  fewer  an¬ 
nouncements  of  greater  length  may  be  used,  providing  the  total  time  of 
such  announcements  does  not  exceed  3  minutes.  In  addition,  such  par¬ 
ticipating  announcements  must  be  of  a  nature  that  would  fit  harmoniously 
into  the  framework  of  the  program  within  which  they  are  presented. 

12.  Proprietary  accounts  will  be  subject  to  the  following  principles: 

1.  The  station  will  not  knowingly  accept  advertising  from 
any  medical  account  failing  to  comply  with  all  the  legal  regulations 
of  government  agencies. 

2.  Advertising  copy  will  be  accepted  from  well-known  chemi¬ 
cal  houses  of  good  reputation  who  state  they  have  complied  fully 
with  all  restrictions.  In  the  case  of  new  firms  or  products,  the 
station  shall  review  all  material  presented,  and,  if  in  doubt,  the 
station  shall  consult  specialists  in  the  particular  field  in  order  to 
verify  claims  before  telecasting. 

3.  Products  containing  habit-forming  or  dangerous  ingredi¬ 
ents  will  not  be  accepted. 

4.  The  station  will  not  accept  advertising  material  containing 
exaggerated  claims  or  claims  to  cure  chronic  or  incurable  ailments.  The 
station  will  not  knowingly  participate  in  any  distribution  of  printed  material 
containing  such  claims. 

13.  The  station  will  require  full  disclosure  as  to  the  value  and  use¬ 
fulness  of  all  premiums  offered  over  its  facilities.  Premiums  which  ap¬ 
peal  to  superstition  will  not  be  permitted.  Offers  will  be  investigated  by 
the  station  to  assure  the  willingness  of  the  advertisers  either  to  make 

good  or  refund  on  any  complaint  or  expression  of  dissatisfaction. 
Misleading  statements,  descriptions,  or  visualizations  which  distort  the 
value  of  the  premiums  or  gifts  will  not  be  permitted. 

14.  Misleading  statements  and  false  advertising  claims  which  are 
calculated  to  give  a  distorted  impression  of  the  product  will  not  be 


109 


accepted.  The  station  reserves  the  right  to  review  surveys,  polls  and 
other  customer  opinions  on  which  the  claims  of  local  advertisers  are 
based  in  order  to  determine  the  accuracy  of  advertising  claims. 

X.  Charitable  Enterprises  and  Groups 

It  shall  be  the  policy  of  the  South  Florida  Television  Corporation 
to  allocate  time  without  charge  for  special  drives  for  memberships  in  and 
funds  for  charitable  causes. 

The  station  will,  however,  reserve  the  right  to  select  the  organiza¬ 
tions,  causes  and  charitable  movements  which  it  will  sponsor;  and  it  will 
review  the  manner  in  which  time  is  to  be  used  for  these  purposes. 

The  station  proposes  several  programs,  described  in  the  exhibit  on 
program  descriptions,  in  which  charitable  appeals  can  be  made  throughout 
the  year.  In  addition  to  the  above,  for  any  special  drive  or  appeal  which, 
in  the  station's  opinion,  requires  time  not  normally  scheduled  for  such 
a  drive  or  appeal,  the  station  will  make  every  effort  to  provide  additional 
time. 

In  addition,  the  station  proposes  to  sponsor  one  or  more  charities 
on  a  perpetual  basis,  which,  in  the  station's  opinion,  are  deserving  of 
yearly  support  and  which  currently,  in  the  station's  opinion,  have  not 
been  adequately  recognized. 

XI.  The  Opportunities  at  Home 

One  of  the  most  effective  means  by  which  the  stockholders  judge 
that  they  can  attain  their  objectives  within  the  above-stated  principles  is 
by  having  the  station  devote  time,  money,  and  effort  to  emphasizing  local 
programs  dealing  with  local  talent,  local  scenes,  local  incidents,  local 
problems,  etc.  —all  those  things  that  will  have  a  close  and  immediate 
interest  to  our  viewers.  Our  beginning  plans  in  this  respect  are  detailed 
in  the  exhibit  on  program  descriptions.  We  here  emphasize,  however, 
our  determination  to  be  "a  local  station"  to  the  greatest  degree  that  we 
practicably  can. 

It  is  our  fixed  policy  to  co-operate  actively  with  all  responsible 
groups  and  institutions  developing  local  musical,  dramatic,  and 
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entertainment  talent;  to  aid  in  that  development  with  the  stations  own 
services  and  funds  and  with  the  broadcast  of  local  productions  from  these 
sources.  This  cooperation  will  emphasize  the  outstanding  cultural, 
artistic,  dramatic,  musical,  and  educational  groups  in  the  area,  such  as 
the  University  of  Miami,  Miami  Symphony,  the  Miami  Public  Library, 
etc. 

Our  service  area  is  one  of  the  nationfs  greatest  vacationlands. 

Much  of  the  economy,  both  directly  and  indirectly,  has  been  built  and 
designed  to  serve  visitors.  The  effort  will  be  made  to  keep  the  area  in¬ 
formed  as  to  the  flow  of  these  visitors.  And,  in  turn,  effort  will  be  ex¬ 
panded  in  keeping  the  guests  informed  as  to  the  facilities  and  resources 
available  to  them.  Fishing  and  boating  will  be  covered,  as  will  beach  and 
water  conditions.  They  will  be  informed  as  to  special  attractions  and 
entertainment  available,  and  trips  to  be  enjoyed.  Church  facilities  and 
cultural  groups  will  be  drawn  to  their  attention.  Studies  will  be  made  of 
the  visitors'  important  group  interests;  all  with  the  aim  of  making  their 
lives  in  South  Florida  enjoyable  and  beneficial,  and  of  creating  a  larger 
and  better  "neighborhood". 

The  stockholders  recognize  that  the  housing  problem  in  its  service 
area  may  be  more  acute  than  in  many  communities  of  comparable  size; 
especially  in  certain  neighborhoods.  This  problem  will  be  covered;  and 
wherever  possible,  a  contribution  will  be  made  to  better  housing,  and 

its  attendant  living  and  health  conditions. 

The  stockholders  recognize  as  a  major  problem  of  the  area  the 
presence  of  large  numbers  of  Spanish-speaking,  foreign -born  or  first 
generation  residents;  and  that  a  large  segment  of  the  population  is  of  the 
Negro  race. 

We  shall  make  a  determined  effort  to  study  how  our  television  sta¬ 
tion  can  help  to  meet  the  needs  of  these  peoples;  and  shall  endeavor  to 
devise  and  present  programs  that  will  improve  their  status  as  to: 

Culture  and  education; 

Health; 

Economic  opportunity; 
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Rights  and  duties  of  citizenship; 

and  in  other  ways  to  aid  the  members  of  these  groups  to  become  responsi¬ 
ble,  respectable  and  respected  citizens  of  the  Community. 

Weather  itself,  as  mentioned  above,  is  occasionally  a  special 
problem  in  Southern  Florida.  The  rare  freeze  is  of  real  concern  to  the 
citrus  and  cattle  industries  and  others.  The  hurricane  gravely  concerns 
these  and  to  some  degree  all  industries  and  persons.  These  special 
weather  emergencies  will  be  the  subject  of  special  broadcasts  with  all 
available  advice  thereon  and  with  suggestions  of  practical  measures 
that  may  be  taken  to  alleviate  the  potential  injury  to  the  various  areas 
and  industries. 

Finally,  in  this  expression  of  our  policy  regarding  our  determination 
to  emphasize  local  "peoples,  places,  and  things”  in  our  programming,  we 
here inbe low  set  forth  the  specific  matters  which  the  Program  Policy  Com¬ 
mittee  of  the  stockholders  drew  up  as  warranting  the  station's  attention 
and  which  the  stockholders  have  also  approved: 

1.  Slum  clearance 

a.  Downtown — colored 

b.  Puerto  Rican — N.  E.  2nd  to  railroad 

c.  Coconut  Grove — colored 

2.  Zoning 

a.  Overall  approach  to 

b.  Prevent  new  slums 

c.  Better  migrant  labor  quarters 

d.  Moving  railroad  stations 

e.  Industrial  zoning  changes 

3.  Municipal  consolidation 

4.  Revision  of  state  Constitution 

a.  Home  rule 

5.  Bay  usage  and  development 

a.  Long  term  planning 

b.  Waterfront  beautification 

c.  Regulation  of  sale  of  submerged  lands 
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d.  Causeways 

6.  Sewerage 

7.  Public  hearings  needed  on  Important  Issues 

8.  Method  of  operating  schools  in  coverage  area 

9.  Equitable  sharing  of  state  taxes  between  southeast  Florida  and 

northern  and  western  sections7 

10.  Turnpike  construction 

11.  Farm  to  market  roads 

12.  Keeping  the  ocean  front  open  to  the  public 

13.  Teaching  standards 

a.  Presently  set  by  state  under  old  charter 

b.  Also  salaries. 

14.  County  courthouse  and  municipal  offices — moving  of 

15.  Horse  racing,  dates  for,  scholarship  days 

16.  Flood  control 

a.  Salt  water  intrusion — limits  water  supply  and  agricultural 

acreage  of  all  coastal  towns 

b.  Erosion  due  to  flooding 

c.  Conservation  of  fish  and  wild  life  by  making  refuges  of 

storage  basins 

d.  New  acreage  opened  by  drainage 

e.  Temperature  control 

17.  Mosquito  control 

18.  Are  youth  centers  the  answer  to  juvenile  delinquency? 

a.  How  best  to  operate  and  control?  State,  county,  city? 
Voluntary  clubs  ? 

b.  Migrant  childrens  programs 

c.  Remedial  and  preventive  programs 

19.  Discriminatory  freight  rates 

20.  Child  care  centers  for  children  of  working  mothers 

21.  Traffic  congestion,  thru -ways,  all  communities  in  coverage 

area 

22.  High  electric  rates?  Can  new  industry  be  encouraged  by  low 
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first  year  rates  ? 

23.  Pan  American  Trade  Mart 

24.  Homestead  exemption 

25.  Need  for  part-time  and  hobby  industries  for  older  people 

26.  Aviation  facilities.  Increasing  traffic.  Problem  of  small 

plane  owner.  Terminal  facilities. 

27.  Off-street  parking 

a.  Miami  Beach's  solution 

b.  Problems  in  other  communities 

28.  New  industries 

a.  Need  for  fresh  water  and  water  power 

b.  Official  encouragement  needed  through  legislation 

c.  Financing  problems  due  to  conservative  hanking 

policies 

d.  Encouragement  of  television  originations 

29.  Research  to  utilize  waste  in  food  processing  and  develop 

secondary  products  (canning,  freezing,  dehydrating; 
citrus  mash  and  pulp  for  animals,  etc.)  Also  in 
beef  production. 

30.  Adult  education  for  large  leisure  group 

31.  Intercultural  relations — race  relations. 

32.  Station  award  for  civic  achievement  to  encourage  participation 

and  new  leadership. 

a.  To  an  organization? 

b.  To  an  individual? 

c.  For  originality? 

33.  School  Building  Construction 

a.  New  sources  of  revenue  for 

b.  Where  needed  most 

c.  Enlargement  of  old 
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PROPOSED  FINDINGS  OF  FACT  OF 
BISCAYNE  TELEVISION  CORPORATION 

*  *  *  *  *  *  * 

Biscayne*  s  Management  and  Staffing  Plans 

20.  The  Board  of  Directors  of  Biscayne  will  hold  monthly  meet¬ 
ings,  set  the  governing  policies  for  the  station,  and  see  to  the  carrying 
out  of  such  policies.  Niles  Trammell,  President  of  Biscayne,  will 
serve  as  General  Manager  of  Biscayne1  s  operations.  James  LeGate, 
now  Manager  of  WIOD,  will  become  Manager  of  Television  for  Bis¬ 
cayne.  Milton  C.  Scott,  Jr. ,  now  Chief  Engineer  of  WIOD,  will  become 
Chief  Engineer  of  BiscayneTs  operations.  As  shown  above,  Mr.  Tram¬ 
mell  has  had  decades  of  radio  and  television  management  experience. 
Moreover,  as  demonstrated  herein,  Mr.  Trammell,  with  the  assistance 
of  Messrs.  LeGate  and  Scott,  who  have  also  had  extensive  broad¬ 
cast  experience,  and  after  consultation  with  other  Biscayne  principals 
has  come  forward  with  a  mature,  complete  and  realistic  proposal  for 
the  station  proposed  by  Biscayne,  a  proposal  virtually  unquestioned  in 
this  proceeding.  This  is  but  further  proof  of  the  qualifications  of  Mr. 
Trammell  and  Messrs.  LeGate  and  Scott  to  operate  a  television  station. 
Many  well  qualified  persons  have  made  application  to  Biscayne  for  po¬ 
sitions  with  its  proposed  television  station  and  there  are  a  number  of 
WQAM  and  WIOD  employees  who  have  studied  television.  The  University 
of  Miami  trains  students  in  engineering,  production,  writing  and  acting. 
These  WQAM  and  WIOD  employees,  students  and  Miami  residents  will 
be  given  preference  in  employment  by  Biscayne.  Mr.  Trammell  has  had 
wide  experience  in  selecting  and  developing  staffs  for  both  radio  and 
television,  and  while  the  department  heads  of  the  Biscayne  organization 
will  be  responsible  for  the  employment  of  personnel  in  their  respective 
departments,  Mr.  Trammell  will  exercise  general  supervision  over  all 
personnel.  There  will  be  no  difficulty  in  securing  well  qualified  persons 
to  staff  the  station.  (Tr.  204,  234,  260-261,  376-377,  421-422;  Bis¬ 
cayne  Ex.  1,  p.  3;  Biscayne  Exs.  5  and  11.) 
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4416  PROPOSED  FINDINGS  OF  FACT  AND 

CONCLUSIONS  OF 

BISCAYNE  TELEVISION  CORPORA TK)N 
*  *  *  *  *  * 

4475  4.  An  overall  appraisal  of  the  record  made  in  this  proceeding  re- 

quires  the  conclusion  that  the  Biscayne  officers,  directors  and  stock¬ 
holders,  individually  and  collectively,  have  more  substantial  qualifica¬ 
tions,  offer  greater  experience  and  have  demonstrated  a  superior  capacity 
to  develop  and  regularly  sustain  a  program  service  of  merit  in  the  Miami 
area  than  have  those  of  any  other  applicant  in  this  proceeding.  Their 
substantial  identification  with  the  area  to  be  served  and  their  impressive 
record  of  participation  in  the  civic,  charitable  and  religious  life  of  the 
area  provides  an  additional  basis  for  selecting  Biscayne  as  the  superior 
applicant  among  the  four. 

5.  Biscayne  is  to  be  preferred  because  it  proposes  management 
personnel  possessing  far  greater  experience  and  training  than  that  pro¬ 
posed  by  the  other  applicants  in  this  proceeding.  While  the  record 
leaves  substantial  doubts  as  to  the  background,  knowledge  and  qualifi¬ 
cations  of  the  management  personnel  proposed  by  the  other  applicants, 
those  proposed  by  Biscayne  warrant  no  other  conclusion  than  that  they 
are,  in  every  respect,  qualified  to  operate  a  television  facility  in  such  a 
way  as  to  provide  the  maximum  in  service  to  the  area. 

6.  To  the  extent  that  integration  of  ownership  and  management 
has  meaning  capable  of  being  translated  into  optimum  service  to  the 
listeners  and  viewers  of  an  area,  Biscayne  is  to  be  preferred  on  this 
score.  Integration  is  not  a  matter  to  be  dealt  with  in  the  abstract,  and 
assumes  significant  proportions  only  in  the  presence  of  evidence  demon¬ 
strating  that  it  will  result  in  a  greater  capacity  to  serve  the  genuine  needs 
of  an  area.  Given  its  true  and  purposeful  meaning,  integration  is  most 
effectively  found  to  exist  in  the  Biscayne  application.  Its  proposals  reflect 
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the  most  thorough  understanding  of  the  requirements  of  the  area  and 
are  supported  by  genuine  efforts  by  Biscayne  to  ascertain  and  fill 
those  needs. 

♦  *  *  *  *  * 
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INITIAL  DECISION 


Conclusions 


1.  Each  of  the  four  applicants  herein,  viz. ,  Biscayne  Television 
Corporation,  East  Coast  Television  Corporation,  South  Florida  Tele¬ 
vision  and  Sunbeam  Television  Corporation,  heretofore  has  been  found 
by  the  Commission  to  be  technically,  legally,  and  financially  qualified 
to  construct  and  operate  the  television  station  on  Channel  7  which  it 
proposes  for  Miami,  Florida,  except  that,  with  regard  to  Biscayne,  the 
Commission,  in  its  order  of  hearing  designation,  included  a  special 
issue,  which,  in  substance,  is  as  follows:  To  determine,  in  the  light  of 
its  multiple  ownership  rules  (Sections  3.  35  and  3. 240)  and  its  policy  with 
respect  to  complete  divorcement  of  management,  ownership  and  other 
interests  between  stations  of  the  same  class  in  the  same  community  or 
serving  substantially  the  same  area,  what  special  circumstances,  if  any, 
might  exist  to  justify  the  approval  of  Biscayne1  s  television  proposal 
herein.  It  appears  that  the  WQAM  and  WIOD  radio  broadcast  facilities 
in  Miami  (AM  and  FM)  are  owned  and  controlled  by  the  two  major  groups 
comprising  applicant  Biscayne.  However,  no  evidentiary  showing  was 
made  in  the  hearing  with  regard  to  this  special  issue,  in  view  of  Biscayne1  s 
plan,  as  announced  to  the  Commission  and  to  all  competing  parties  at  an 
early  stage  of  the  proceeding,  that,  should  its  television  application  herein 
be  approved,  its  principals  will  relinquish  all  interests  in,  and  the  licenses 
to.  Stations  WQAM-AM  and  WQAM-FM  and  that  Biscayne  itself  will  ac¬ 
quire,  and  become  licensee  of,  the  WIOD  radio  facilities,  subject  to  Com¬ 
mission  approval. 

2.  As  indicated,  Channel  7  is  specified  in  all  of  these  applications. 
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Hence,  they  are  mutually  exclusive,  and  a  selection  must  be  made  of 
the  superior  applicant  whose  proposal  as  a  whole  is  calculated  to  best 
serve  the  public  interest,  convenience  and  necessity.  The  evidence 
submitted  under  the  several  points  of  preference  advanced  by  the  four 
competitors  in  support  of  their  respective  proposals  has  received  proper 
weight  in  all  instances. 

3.  As  the  Commission  has  heretofore  announced,  there  is  no 
single  established  criterion  by  which  a  choice  may  be  made  in  a  pro¬ 
ceeding  involving  a  group  of  basically  qualified  applicants  seeking  the 
same  broadcast  facility  for  use  in  the  same  community.  The  criteria 
employed  in  such  cases  are  not  absolute  in  any  sense,  but  are  guide- 
posts  leading  to  the  ultimate  objective  of  ascertaining  the  applicant 
whose  proposals  give  promise  of  best  serving  the  needs  of  the  area  in¬ 
volved,  and  the  selection  of  such  applicant  is  based  upon  an  over-all 
relative  estimation  and  evaluation  of  all  significant  factors  of  record. 

The  primary  comparison  criteria,  aforementioned,  the  application  of 
which  is  urged  by  the  competitors,  are  local  ownership;  participation 
in  community  activities;  integration  of  ownership  and  management;  ex¬ 
perience  and  performance  in  the  broadcast  field;  diversification  of 
control  of  mass  communications  media;  program,  studio,  staff  and  equip¬ 
ment  proposals. 

4.  Local  Ownership.  Biscayne  is  composed  of  ten  stockholders. 

Four  of  them,  holding  a  58%  stock  interest,  are  legal  residents  of  states 

4542  other  than  Florida,  although  two  spend  substantial  portions  of  their 

time  in  Miami  each  year.  It  appears  that  Biscayne’s  president,  treasurer, 
secretary  and  three  directors  are  local  residents,  and  that  the  two  vice 
presidents  and  the  four  remaining  directors  are  nonresidents.  Bast 
Coast  has  eleven  stockholders.  All  reside  in  the  Miami  area  with  the 
exception  of  one  who  has  a  five  percent  stock  interest  and  is  neither  an 
officer  nor  a  director.  South  Florida  has  sixteen  stockholders.  All  but 
three,  who  have  an  18%  interest,  reside  in  the  Miami  area.  Two  of  the 
nonresidents,  one  of  them  chairman  of  the  board  and  the  other  the  sta¬ 
tion's  proposed  public  service  director,  plan  to  make  Miami  their  home 


should  the  South  Florida  application  be  approved.  Sunbeam  has  fifteen 
stockholders,  all  residing  in  the  Miami  area,  although  its  president  and 
principal  stockholder  is  legally  domiciled  in  Massachusetts. 

5.  Participation  in  Community  Activities.  The  record  abounds 
with  evidence  concerning  the  backgrounds  of  the  officers,  directors  and 
stockholders  of  the  four  corporate  applicants  in  community  and  public 
service  endeavor  on  nation-wide,  state,  regional  and  local  levels.  Bis- 

i 

cayne’s  president,  who  is  also  a  director  and  its  proposed  general 
manager,  has  resided  in  Miami  for  a  relatively  short  period  of  time, 
and  has  had  little  local  community  activity,  although,  on  the  national 
scale,  he  shows  many  years  of  leadership  in  some  of  the  country's  most 
important  public  service  work.  Similarly,  the  civic  participation  of 
three  of  the  remaining  seven  directors  of  this  corporate  applicant,  while 
substantial,  for  the  most  part  has  been  confined  to  communities  other 
than  Miami.  The  remaining  officers,  directors  and  stockholders,  who 
are  shown  to  have  resided  in  this  community  for  a  number  of  years, 
also  have  engaged  in  considerable  civic  work  and  are  shown  to  be  identi¬ 
fied  with  many  of  the  leading  public  service  organizations  and  groups  in 
the  Miami  area.  Thus,  the  person  selected  to  be  in  immediate  charge 
of  the  television  operation,  who  is  a  five  percent  stockholder,  has,  over 
a  period  of  years,  held  leading  roles  in  the  civic  life  of  this  community. 
East  Coast,  South  Florida  and  Sunbeam,  which,  as  found  above,  show 
more  substantial  local  ownership,  are  composed  of  officers,  directors 
and  stockholders,  who,  in  most  instances,  have  had  wide  and  varied 
community  and  public  service  activity,  which,  for  the  most  part,  has 
been  directed  to  Miami,  and,  upon  consideration  of  the  several  eviden¬ 
tiary  showings  made  with  regard  to  this  factor,  it  is  impossible  to  find 
any  one  of  the  three  superior  to  the  others.  The  record  reveals,  in  this 
connection,  that,  in  the  operation  of  the  WIOD  and  WQAM  radio  facilities 
by  the  two  major  groups  composing  Biscayne,  the  policy  was  observed 
of  cooperating  with  various  local  civic,  religious,  philanthropic  and 
educational  organizations  and  institutions,  and  that,  during  the  years 
1952  and  1953,  the  two  stations  carried  several  thousand  locally 
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originated  public  service  programs  and  announcements  without  charge. 

6.  Integration  of  Ownership  and  Management.  Biscayne  proposes 
that  three  of  its  stockholders  will  take  part  in  the  regular  day-to-day 
operation  of  its  proposed  station  on  a  permanent  basis.  As  indicated, 
one  of  them  is  president,  a  director  and  15%  stockholder,  and  each  of 
the  other  two  holds  a  five  percent  stock  interest.  East  Coast  plans  that 
one  of  its  officers,  who  is  also  a  director  with  an  eight  percent  stock 
4543  interest,  will  serve  as  general  manager  of  its  proposed  station  and 

will  devote  full  time  thereto;  and  that,  ass  his  immediate  assistant,  he 
will  have  a  minority  stockholder  in  the  corporation.  The  four  remaining 
directors  propose,  on  a  permanent  basis,  to  be  present  at  the  station 
regularly  for  a  few  hours  on  different  days  of  the  week  and  to  engage  in 
the  performance  of  various  duties,  viz.  ,;  insuring  effectuation  of  the  board’s 
program  requirements  and  policies;  considering  complaints;  examining 
audience  polls  and  trade  publications;  contacting  representatives  of  govern¬ 
mental,  welfare  and  community  organizations  in  connection  with  the  sta¬ 
tion’s  community  programming;  and  securing  speakers  for  regularly 
scheduled  public  service  offerings.  The  remaining  stockholders  of  this 
applicant  also  will  participate  on  a  part-time  basis  in  such  activities  of 
the  station  as  arranging  and  supervising  health  programs;  securing  speak¬ 
ers  for  talks  and  discussions;  and  actually  particpating  as  talent  in  pro¬ 
posed  shows.  South  Florida  plans  that  all  of  its  stockholders  will  take 
part  at  least  to  some  extent  in  its  proposed  operation.  Two  of  its  six 
directors  will  devote  about  50%  of  their  time  to  the  station,  the  third 
director  full-time,  and  the  remaining  three,  on  a  regular  basis,  will 
perform  various  duties  for  which  they  are  qualified  by  experience.  It 
appears,  in  this  connection,  that  three  of  the  board  members,  including 
the  chairman,  and  two  additional  stockholders,  will  be  directly  engaged 
in,  and  responsible  for,  the  regular  managerial  functions  of  the  tele¬ 
vision  operation.  This  applicant  also  plans  to  have  four  stockholder 
committees  to  serve,  on  a  permanent  basis,  with  regard  to  various 
matters  directly  concerned  with  the  operation,  viz. ,  cooperation  with 
community  and  public  service  activities,  agricultural  programs,  and 
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program  policies  generally.  Sunbeam's  proposed  station  is  to  be  managed 

and  operated  on  a  regular  day-to-day  basis  by  six  persons  who  will  hold 

% 

50. 10%  of  the  voting  stock,  including  four  directors.  It  appears  further 
that  regular  duties  will  be  assigned  to,  and  performed  by,  persons  hold¬ 
ing  about  30%  of  the  corporate  stock. 

7 .  Diversification  of  Control  of  Mass  Communications  Media.  In 
the  case  of  East  Coast,  South  Florida  and  Sunbeam,  none  of  them  have 
interests  in  newspapers  or  in  any  existing  or  proposed  broadcast  stations. 
It  appears,  however,  that  the  two  main  groups  composing  Biscayne,  viz* , 
the  Cox  and  Knight  interests,  each  with  a  42.  5%  stock  holding,  have 
both  broadcast  and  newspaper  connections.  They  publish  the  two  largest 
newspapers  and  operate  two  of  the  several  radio  stations  (AM  and  FM)  in 
the  Miami  area,  although  it  is  proposed  to  relinquish  one  of  them  should 
the  instant  Biscayne  television  proposal  be  approved.  In  addition,  the 
Cox  interests  have  controlling  status  with  reference  to  newspapers  and 
broadcast  stations  (radio  and  television)  in  the  cities  of  Dayton  and 
Springfield,  Ohio,  and  in  Atlanta,  Georgia,  and  the  Knight  interests  have 
similar  status  regarding  newspapers  in  Akron,  Ohio,  Chicago,  Illinois, 
and  Detroit,  Michigan,  radio  stations  in  Chicago  and  Akron,  and  a  tele¬ 
vision  station  in  the  latter  city. 

8.  Experience  and  Performance  in  the  Broadcast  Field.  As  indi¬ 
cated,  the  radio  stations  licensed  to  and  operated  by  the  major  groups 
composing  Biscayne  have  rendered  a  creditable  public  service  to  the 
Miami  area  for  a  period  of  years  and  have  become  intimately  identified 
with  the  numerous  community  groups  of  such  area.  This  follows  par¬ 
ticularly  from  the  finding  heretofore  made  that,  during  a  recent 

two-year  period,  these  stations  presented  several  thousand  locally 
originated  public  service  programs  and  announcements  without  charge. 
They  are  shown  to  have  a  commendable  record  of  broadcast  service. 

On  the  other  hand,  the  three  other  applicants  do  not  have  backgrounds 
of  such  experience,  except  to  the  extent  that  a  few  of  the  principals  of 
each  have  been  identified  in  managerial  capacities  with  broadcast  sta¬ 
tions  for  the  most  part  in  other  communities. 
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9.  Program,  Studio,  Staff  and  Equipment  Proposals.  Shown  in 
the  basic  findings  herein  are  the  details  concerning  the  kind  and  type  of 
program  service  proposed  to  be  rendered  by  the  four  competing  appli¬ 
cants,  as  well  as  the  personnel  staffs  and  physical  facilities  to  be  em¬ 
ployed  in  the  effectuation  of  the  program  proposals.  Each  plans  or 
promises  a  national  network  television  and  well-rounded  and  properly 
balanced  local  programming  which  may  be  expected  to  meet  every  com¬ 
munity  need  shown  upon  this  record.  It  is  also  indicated  by  each  that, 
from  the  standpoint  of  local  origination  programs,  their  attention  will 
be  given  on  a  permanent  basis  to  the  maintenance  of  over-all  program 
balance,  viz. ,  the  allocation  of  adequate  time  during  suitable  hours  for 
the  presentation  of  programs  involving  entertainment,  religion,  agri¬ 
culture,  education,  discussions  and  talks,  news  and  special  events. 

All  applicants  promise  the  employment  of  a  personnel  staff,  and  the 
establishment,  location  and  utilization  of  studio  facilities  which  are 
adequate  for  the  effectuation  of  program  plans  and  policies,  and,  al¬ 
though  shortcomings  of  meager  consequence  may  be  found  to  attend  the 
proposal  of  each  in  these  respects,  none  are  considered  to  be  of  sig¬ 
nificance  or  worthy  of  an  unfavorable  finding  herein.  Attention  has  been 
given  to  the  planning  methods  utilized  by  the  several  applicants  in  con¬ 
nection  with  the  preparation,  and  for  the  effectuation,  of  program  pro¬ 
posals  with  reference  particularly  to  public  service  matters,  and  the 
evidence  in  this  regard  does  not  afford  a  firm  basis  to  award  a  pref¬ 
erence.  Upon  this  record,  therefore,  the  conclusion  is  compelling,  that, 
from  the  standpoint  of  the  applicants'  program  plans,  as  such,  and 
their  proposals  for  the  effectuation  of  such  plans,  the  awarding  of  a 
preference  in  favor  of  any  one  applicant  over  the  others  would  not  be 
warranted. 

10.  As  heretofore  stated,  the  above  comparison  criteria  are  not 
absolutes  in  any  sense,  but  are  aids  in  guiding  the  Commission  towards 
the  applicant  whose  proposals,  as  a  whole,  give  promise  of  the  best 

television  broadcast  service  in  the  public  interest.  When  consideration 

•> 

is  given  to  applicants  who  are  without  records  of  performance  in  the 
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broadcast  field,  significance  is  attached  to  the  extent  of  their  local 
residence  and  community  activity,  for  it  is  believed  that  the  applicant 
most  firmly  rooted  in  a  community  and  possessed  of  intimate  knowledge 
of  local  public  service  affairs,  can  best  be  relied  upon  to  reflect  the 
thoughts  and  problems  of  such  community.  However,  in  the  case  of  an 
applicant,  which,  as  licensee  of  radio  facilities,  has  demonstrated  over 
a  period  of  years  the  ability  and  willingness  to  render  a  service  in  the 
public  interest,  the  performance  record  of  that  applicant  bespeaks  its 
future  performance  as  a  television  licensee,  particularly  where  the 
same  community  is  involved,  and,  therefore,  factors  such  as  local 
45^5  residence  and  civic  participation,  as  well  as  the  integration  of 

ownership  and  management  factor,  are  less  critical.  Full  disclosures 
regarding  proposals  for  future  public  service  are,  of  course,  essential 
to  the  completeness  of  the  evidentiary  showing  of  an  applicant  for  broad¬ 
cast  facilities,  but  of  far  greater  concern  is  the  assurance  which  may  be 
gleaned  from  the  evidence  as  to  his  abilities,  wishes  and  intentions  re¬ 
garding  the  fulfillment  of  such  proposals.  In  the  case  presently  under 
consideration,  the  three  applicants  without  prior  experience  as  broad¬ 
cast  licensees  in  the  Miami  area,  viz. ,  East  Coast,  South  Florida  and 
Sunbeam,  show  more  complete  local  residence  and  wider  civic  partici¬ 
pation  by  their  stockholders,  and  they  propose  a  higher  degree  of  in¬ 
tegration  of  ownership  in  station  management  than  in  the  case  of  Bis - 
cayne.  However,  Biscay ne  has  demonstrated  by  actual  performance^ 
that,  during  the  years  its  principals  held  radio  broadcast  licenses  for 
service  in  the  Miami  area,  the  stations  involved  were  fully  responsive 
to  the  community  needs  thereof,  and  that  said  licensees  carried  their 
plans  and  proposals  for  service  into  execution.  This  record  of  per¬ 
formance,  it  is  believed,  affords  more  tangible  assurance  that  Bis- 
cayne,  as  a  television  licensee,  will  effectuate  its  plans  and  proposals 
for  service  and  will  prove  responsive  to  public  needs  than  in  the  cases 
of  its  three  competitors  herein  which  do  not  have  such  a  record  and  must 
rely  upon  proof  less  conclusive.  Biscayne,  therefore,  must  be  awarded 
the  preference  in  these  respects.  In  view  of  this  determination,  it  would 
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be  inappropriate,  and,  indeed,  futile,  to  follow  the  suggestions  of  East 
Coast,  South  Florida  and  Sunbeam,  and  award  preferences  among  them 
within  any  of  the  areas  of  comparison  hereinabove  discussed,  notwith¬ 
standing  that,  for  the  most  part  by  mathematical  computation  of  stock 
percentages,  they  are  found  to  have  established  superiority  over  Bis- 
cayne  in  several  of  such  areas.  This  is  not  to  imply  that,  in  all  com¬ 
parative  proceedings  involving  applications  for  television  facilities  by 
applicants  with  backgrounds  of  radio  broadcasting  experience  in  com¬ 
petition  with  those  lacking  such  backgrounds,  the  former  must  prevail 
in  all  instances.  However,  while  the  selection  of  superior  applicants 
is  made  on  the  basis  of  the  evidence  of  record  regarding  the  proposals, 
experience  and  fitness  of  all  of  the  competing  parties,  it  must,  never¬ 
theless,  be  accepted  as  a  truism  that  no  type  of  experience  better 
qualifies  one  for  television  broadcasting  than  radio  broadcasting,  es¬ 
pecially  where,  as  here,  service  to  the  same  community  from  each 
media  is  involved. 

11.  Aside  from  considerations  of  the  superiority  of  Biscayne  from 
the  standpoint  of  its  broadcast  experience  in  the  Miami  area,  a  further 
factor  weighs  heavily  in  its  favor,  viz. ,  its  proposed  station  management. 
The  broadcast  managerial  experience  of  the  proposed  general  manager 
of  its  combined  AM-FM-TV  operation  is  far  more  extensive  than  that 
shown  with  regard  to  the  management  staffs  of  any  of  the  three  other 
competing  applicants,  and,  notwithstanding  his  status  as  a  consultant 
with  the  National  Broadcasting  Company,  the  record  herein  furnishes 
satisfactory  assurance  that  he  will  maintain  the  managerial  control  of 
Biscayne* s  broadcasting  operations  on  a  permanent  basis.  In  the  same 
connection,  Biscayne* s  proposed  television  station  manager  is  shown  to 
have  been  employed  for  a  number  of  years  as  the  operating  head  of  a 
radio  broadcast  outlet  serving  the  Miami  area,  and,  by  reason  of  the 
experience  gained  in  this  capacity,  he  must  be  considered  better  equip¬ 
ped  to  serve  local  community  needs  for  television  service  than  are  the 

managers  proposed  by  the  three  remaining  competing  applicants 
who  are  without  comparable  experience.  It  is  clear  from  the  record 
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that  an  adequate  staff  of  engineers,  technicians  and  other  personnel  will 
be  available  to  Biscayne  to  fill  the  various  staff  positions  which  it  has 
established  for  its  operation,  and  the  same  is  true  also  with  reference 
to  the  three  other  applicants. 

12.  The  final  question  for  determination,  therefore,  is  whether, 
by  reason  of  the  newspaper  and  broadcast  interests  of  the  principals  of 
Biscayne,  the  latter’s  application  should  be  disapproved,  as  is  urged  by 
the  remaining  applicants,  notwithstanding  that  otherwise  it  demonstrates 
superiority  herein  as  a  television  broadcast  licensee  in  the  Miami  area. 

It  is  pertinent  to  observe  that  the  record  does  not  reveal  the  presence 

of  unlawful  practices  or  any  evils  in  the  Cox-Knight  newspaper  and  broad¬ 
cast  operations;  and  that,  with  reference  to  the  Miami  area,  they  re¬ 
ceive  competition  from  several  sources  in  the  matter  of  disseminating 
news,  information  and  ideas.  Indeed,  the  finding  is  appropriate  that,  in 
connection  with  these  (Cox-Knight)  operations,  there  has  been  rendered 
a  creditable  public  service  at  national  and  local  levels.  In  the  circum¬ 
stances  here  present,  to  disqualify  Biscayne  on  this  ground  or  find  it 
less  qualified  as  a  television  applicant  than  its  adversaries,  would  be 
to  inflict  penalty  without  warrant  and  deprive  Miami  of  a  television  ser¬ 
vice  from  the  applicant  herein  found  best  equipped  to  deliver  it.  The 
Commission’s  view  is  that  radio  and  newspaper  ownership  by  an  appli¬ 
cant  for  television  facilities  is  not  a  factor  fatal  to  it,  but  is  one  to  be 
weighed  with  other  matters  in  comparative  proceedings.  Biscayne’s 
clear  superiority  otherwise  having  been  demonstrated,  the  finding  is  com¬ 
pelling  that,  in  the  circumstances  here  present,  this  factor  may  not  be  re¬ 
solved  adversely  to  it. 

13.  In  view  of  the  foregoing  determinations,  and  subject  to  the 
condition  stated  in  the  order  below,  public  interest,  convenience  and 
necessity  will  be  served  by  a  grant  of  Biscayne’s  application  and  by  the 
consequent  denial  of  the  three  remaining  applications. 

IT  IS,  THEREFORE,  ORDERED,  this  17th  day  of  January,  1955, 
that  the  application  of  Biscayne  Television  Corporation,  BE,  AND  IT 
IS  HEREBY,  GRANTED,  subject  to  the  condition  that,  before  a  television 
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construction  permit  is  issued  to  this  party,  its  principals  will  have  dis¬ 
posed  of  their  interests  in  Radio  Stations  WQAM-AM  and  WQAM-FM; 
and,  IT  IS  FURTHER  ORDERED,  that  the  applications  of  East  Coast 
Television  Corporation,  South  Florida  Television  Corporation  and 
Sunbeam  Television  Corporation,  BE,  AND  THEY  ARE  HEREBY, 
DENIED. 

FEDERAL  COMMUNICA TIONS 
COMMISSION 

/s/  James  D.  Cunningham 
Hearing  Examiner 

Released:  January  18,  1955 
and  effective  40  days  thereafter, 
subject  to  Section  1. 853  of  the 
Commissions  Rules. 
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4971  DECISION 

(5602) 

By  the  Commission:  Commissioners  Hyde  and  Bartley  voting  against  a 

grant  of  any  of  the  applications  at  this  time  and 

issuing  statements.  Commissioner  Doerfer  con* 

»  •  •  .*  »  # 

curring  in  the  results. 


Preliminary  Statement 

1.  In  its  order,  dated  January  20,  1954,  the  Commission  designated 
for  hearing,  in  a  consolidated  proceeding,  the  applications  of  Biscayne 
Television  Corporation,  East  Coast  Television  Corporation,  South  Florida 
Television  Corporation  and  Sunbeam  Television  Corporation,  hereinafter 
sometimes  referred  to  as  Biscayne,  East  Coast,  South  Florida  and  Sun¬ 
beam,  respectively.  Each  by  its  application  requests  authority  to  estab¬ 
lish  a  television  broadcast  station  in  Miami,  Florida,  on  Channel  7.  In 
its  order  of  designation  the  Commission  found  each  of  the  applicants 
technically,  legally  and  financially  qualified,  except  as  will  be  noted  from 
the  content  of  Issue  No.  1,  infra.  The  order  of  designation  sets  forth  the 
following  issues: 

4972  ”1.  To  determine,  in  the  light  of  the  provisions  of  Sections  3.35 

'CgQQ\ 

'  and  3.240  of  the  Commission’s  Rules  and  the  Commission’s  policy 
with  respect  to  complete  divorcement  of  management,  ownership 
and  other  interests  between  stations  of  the  same  class  in  the  same 
community  or  serving  substantially  the  same  area,  what  special 
circumstances,  if  any,  exist  which  might  justify  the  grant  of  the 
above-entitled  application  of  Biscayne  Television  Corporation.^ 


1/  Section  3. 35  of  the  Rules  and  Regulations  reads  as  follows: 

"Multiple  Ownership.  No  license  for  a  standard  broadcast  station 
shall  be  granted  to  any  party  (including  all  parties  under  common  control) 
if  (1)  such  party  directly  or  indirectly  owns,  operates  or  controls  another 
standard  broadcast  station,  a  substantial  portion  of  whose  primary  service 
area  would  receive  primary  service  from  the  station  in  question,  except 
upon  a  showing  that  public  interest,  convenience  and  necessity  will  be 
served  through  such  multiple  ownership;  or  (2)  such  party,  or  any  stock¬ 
holder,  officer  or  director  of  such  party,  directly  or  indirectly  owns, 
operates,  controls,  or  has  any  interest  in,  or  is  an  officer  or  director 

(Contd.  on  next  page) 
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"2.  To  determine  whether  the  installation  and  operation  of  the 
station  proposed  by  Mel  Foster-Harold  Hoersch  in  their  above- 
entitled  application  would  constitute  a  hazard  to  air  navigation. 

”3.  To  determine  the  loss  of  the  diplexer  and  the  power  gain  of 
the  antenna  system  proposed  by  Mel  Foster-Harold  Hoersch,  and 
the  effect  thereof  on  the  calculated  effective  radiated  power. 


4973 

(5604) 


(c)  The  programming  service  proposed  in  each  of  the  above- 
entitled  applications.  "  — ^ 


1/  (Cont'd.  from  preceding  page.) 

of  any  other  standard  broadcast  station  if  the  grant  of  such  license  would 
result  in  a  concentration  of  control  of  standard  broadcasting  in  a  manner 
inconsistent  with  public  interest,  convenience,  or  necessity.  In  deter¬ 
mining  whether  there  is  such  a  concentration  of  control,  consideration 
will  be  given  to  the  facts  of  each  case  with  particular  reference  to  such 
factors  as  the  size,  extent  and  location  of  areas  served,  the  number  of 
people  served,  classes  of  station  involved  and  the  extent  of  other  compet¬ 
itive  service  to  the  areas  in  question.  The  Commission,  however,  will 
in  any  event  consider  that  there  would  be  such  a  concentration  of  control 
contrary  to  the  public  interest,  convenience  or  necessity  for  any  party  or 
any  of  its  stockholders,  officers,  or  directors  to  have  a  direct  or  indirect 
interest  in,  or  be  stockholders,  officers,  or  directors  of,  more  than  seven 
standard  broadcast  stations. "  Sec.  3. 240  is  of  similar  import  regarding 
FM  stations. 

2/  By  its  Order  of  February  16,  1954,  the  Commission  granted  the 
'  (Cont'd.  on  next  page) 


”4.  To  determine  on  a  comparative  basis  which  of  the  operations 
proposed  in  the  above- entitled  applications  would  best  serve  die 
public  interest,  convenience  and  necessity  in  the  light  of  the  record 
made  with  respect  to  the  significant  differences  among  the  applica¬ 
tions  as  to: 

(a)  The  background  and  experience  of  each  of  the  above-named 
applicants  having  a  bearing  on  its  ability  to  own  and  operate 
the  proposed  television  station.'" 

"(b)  The  proposals  of  each  of  the  above-named  applicants  with 
respect  to  the  management  and  operation  of  the  proposed 
station. 
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The  Order  of  Designation  also  authorized  the  Examiner  to  enlarge  the 
issues  to  determine  whether  or  not  the  applicants  had  funds  available  to 

assure  the  proposals  being  carried  out.  No  such  issue  was  added.  Each 

3/  . 

applicant  filed  points  of  reliance,—  in  support  of  its  application. 

2.  Hearing  in  the  proceeding  commenced  on  February  19,  1954, 
and  the  record  was  closed  on  June  17,  1954.  Proposed  findings  of  fact 
and  conclusions  were  filed  by  all  applicants.  The  Examiner* s  Initial  De¬ 
cision  was  released  on  January  18,  1955.  Exceptions,  briefs  in  support 
of  exceptions  and  replies  were  filed  by  each  applicant  and  the  Broadcast 
Bureau  of  the  Commission  on  February  21,  1955.  Oral  argument,  in 
which  all  applicants  and  the  Broadcast  Bureau  took  part,  was  held  before 
the  Commission  en  banc  on  May  2,  1955. 

3.  The  Commission  has  considered  the  exceptions  to  the  Initial 
4/ 

Decision.—  Those  which  are  granted,  in  whole  or  in  part,  are  reflected 
2/  (Cont’d.  from  preceding  page.) 

petition  of  Mel  Foster- Haro  Id  Hoersch  (Docket  No.  10855,  File  No.  BPCT- 
1611)  requesting  dismissal  of  its  application  without  prejudice,  thus  dis¬ 
pensing  with  issues  2  and  3. 

3/  These  points  of  reliance,  with  respect  to  the  matters  at  issue  between 
the  applicants,  within  Issue  4,  are  set  out,  together  with  the  Examiner’s 
order  governing  the  course  of  the  hearing,  in  Exhibit  A  attached  hereto 
and  by  this  reference  made  a  part  hereof.  And  see  FCC  54-605  released 
May  7,  1954. 

4/  Section  1.854(a)  of  the  Commission’s  Rules  provides  in  pertinent  part: 

’’Each  exception  to  an  initial  decision. . .  shall  point  out  with  particular¬ 
ity  alleged  errors  in  the  decision  or  ruling  and  shall  contain  specific  refer¬ 
ences  to  the  page  or  pages  of  the  transcript  of  hearing,  exhibit  or  order 
on  which  the  exception  is  based. ...”  The  exceptions  filed  by  Biscayne  are 
restricted  to  the  failure  of  the  Examiner  to  adopt  in  toto  the  Proposed  . 
Findings  of  Fact  and  Conclusions  filed  by  that  applicant.  The  ruling  set 
out  in  Paramount  Television  Productions,  Inc.  (8  Pike  &  Fischer  RR  541, 
630)  is  applicable  here:  ”. . .  (W)hile  the  incorporation  in  the  exceptions 
of  proposed  findings  and  conclusions  may  not  always  be  improper,  it  fails 
to  meet  the  requirements  of  Section  1.854  of  the  Commission’s  Rules  and 
Regulations  where  there  is  no  attempt  to  distinguish  those  proposed  find¬ 
ings  and  conclusions  adopted  by  the  Hearing  Examiner  from  those  not 
adopted.  In  such  circumstances,  it  is  impossible  to  determine  to  what 
exception  is  actually  being  taken  without  independently  comparing  large 
portions  of  the  initial  decision  with  the  proposals.  ’’ 

This  type  of  exception  is  incompatible  with  orderly  administrative  pro¬ 
cedure,  and  is  violative  of  the  above- stated  rule.  Biscayne,  therefore, 
is  not  entitled  to  consideration  of  its  exceptions. 
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by  the  following  opinion;  those  not  so  granted,  are  denied  for  the  reasons 
set  forth  in  the  decision,  or  as  contrary  to  the  record  and  not  supported 
thereby,  or  as  adequately  reflected  by  the  decision,  or  as  being  immaterial, 
irrelevant,  or  having  no  significance  with  respect  to  the  decision  herein. 

We  have  examined  the  controverted  rulings  of  the  Examiner  on  points  of 
evidence  and  hereby  approve  them,  except  as  otherwise  indicated  herein. 

FINDINGS  OF  FACT 
5/ 

4.  The  Area  to  be  Served:—  Miami  and  Miami- Beach  in  Dade 
County,  Florida,  have  a  total  population  of  295,558  (U.  S.  Census,  1950). 

There  are  nine  (9)  standard  and  seven  (7)  FM  broadcast  stations  located 

6/  7/ 

in  Miami.—  Three  television  stations  are  in  operation,— 7  and  the  granting 


j>/  An  exhibit  offered  by  one  of  the  parties  giving  more  detailed  informa¬ 
tion  as  to  a  portion  of  the  area  to  be  served  was  rejected  by  the  Examiner, 
upon  objection  of  the  other  parties  that  all  of  the  coverage  area  was  not 
therein  included.  While  more  detailed  information  would  be  of  assistance 
to  the  Commission,  the  absence  of  such  information  does  not  preclude  the 
making  of  findings  necessary  to  the  decision. 


6/ 

Call  Letters 

Frequency 

Powers 

AM 

♦ 

WQAM 

560  kc 

1  kw,  5  kw-LS,  U 

** 

WIOD 

610  kc 

5  kw,  DA-2,  U 

WGBS 

710  kc 

10  kw,  50  kw-LS,  DA-2,  U 

WMIE 

1140  kc 

5  kw,  10  kw-LS,  DA-2,  U 

WFEC 

1220  kc 

250  w,  D 

WWPB 

1450  kc 

250  w,  D 

WMBM  (Miami  Beach) 

800  kc 

1  kw,  D 

WKAT  (Miami  Beach) 

1360  kc 

1  kw,  5  kw-LS,  U 

WAHR  (Miami  Beach) 

1490  kc 

250  w,  U, 

FM 

WGBS-  FM 

96. 3  me 

1. 55  kw,  80  feet 

** 

WIOD-FM 

97.3  me 

15. 5  kw,  285  feet 

WLRD 

93. 9  me 

13  kw,  170  feet 

♦ 

WQAM-FM 

94. 9  me 

8. 2  kw,  360  feet 

WTHS 

91. 7  me 

5  kw,  215  feet.  Educational 

WWPB 

101. 5  me 

8. 5  kw,  275  feet 

WKAT-FM  (Miami  Beach)  93. 1  me 

285  kw,  430  feet 

*  -  Owned  and  operated  by  the  Knight  interests. 
**  -  "  "  "  "  ♦»  Cox  ** 


7/  WTVJ,  WGBS-TV,  and  WTHS-TV  (educational),  Miami.  There  is 
also  an  outstanding  construction  permit  to  Miami  Biscayne  TV  Corp. 
(WMFL) . 


4975  of  construction  permits  with  respect  to  two  additional  television 

(5606)  (th, e  one  in  contest  here,  and  Channel  10)  awaits  final  decision  by 

the  Commission,  hearings  having  been  held  thereon  and  initial  decisions 

•  ...  *  :  '  .  •  *  i 

released.  There  are  three  (3)  daily  newspapers  and  one  (1)  weekly  paper. 
All  applicants  have  included  in  their  programming  proposals,  programs 
emanating  from  the  University  of  Miami,  which  is  located  nearby. 


THE  APPLICANTS  AND  THEIR  PRINCIPALS 
5.  Biscayne  Television  Corporation  is  a  corporation  organized  under 
the  laws  of  Florida  empowered  to  engage  in  the  business  of  radio  and  tele¬ 
vision  broadcasting.  It  has  paid-in  capital  of  $250, 000  (25,000  shares  of 
voting  common  stock,  par  value  of  $10.00).  The  officers,  directors  and 


stockholders  of  Biscayne  are  as  follows: 

Percentage  of 

Name 

Office 

Stock  Ownership 

Niles  Trammell 

President,  Director  & 

• 

General  Manager 

15% 

John  S.  Knight 

Vice  Pres.  &  Director 

17  1/2% 

James  M.  Cox,  Jr. 

Vice  Pres.  &  Director 

30  1/2% 

James  L.  Knight 

Treasurer  &  Director 

10% 

John  L.  Foy 

Secretary 

— 

C.  Blake  McDowell 

Director 

5% 

J.  Leonard  Reins  ch 

Director 

5% 

Daniel  J.  Mahoney 

Director 

— 

Lee  Hills 

— 

5% 

James  M.  LeGate 

-- 

3  1/2% 

Milton  C.  Scott 

— 

3  1/2% 

Owen  F.  Uridge 

— 

5% 

(a)  Miles  Trammell  has  resided  in  Miami  Beach,  Florida,  for 
approximately  one  year.  In  1923,  he  was  employed  by  the  Radio  Corpora¬ 
tion  of  America,  serving  as  manager  of  its  Western  Radiomarine  and 
Communications  Department  and  as  assistant  sales  manager.  In  1928, 
he  became  associated  with  the  National  Broadcasting  Company  as  vice 
president  manager  of  its  Chicago,  Illinois  division,  serving  until  1937. 

In  1938,  he  was  made  Executive  Vice  President  of  that  company,  in  its 
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New  York  office,  continuing  in  that  capacity  until  1940,  when  he  became 
its  president  and  a  member  of  its  board  of  directors.  He  served  as  pres¬ 
ident  and  director  from  1940  to  1949.  In  addition,  he  was  a  board 
member  of  Radio  Corporation  of  America  from  1945  to  1952,  and  was 
chairman  of  the  board  of  N.  B.  C.  from  1949  to  1952.  In  December  1952, 
Mr.  Trammell  resigned  these  positions,  and  accepted  his  present  position 
as  President  and  General  Manager  of  Biscayne.  At  that  time,  he  was  re¬ 
tained  by  N.  B.C.  and  its  affiliates  under  a  consultant's  contract,  herein¬ 
after  discussed.  At  the  time  (1952)  Mr.  Trammell  resigned  as  chairman 
of  the  board  of  N.  B.  C.  to  become  president  and  general  manager  of  Bis¬ 
cayne  he  entered  into  a  consultant's  contract  with  N.  B.  C.  for  a  period  of 
approximately  7  years.  A  clause  had  been  included  in  his  1949  contract 
as  president  of  N.  B.  C.  that  if  he  terminated  his  active  employment  with 
N.  B.  C.  a  separate  consultant's  contract  would  be  effected.  The  consult- 
ant's  contract  was  not  admitted  into  evidence.— 7  Mr.  Trammell  testified 

to  its  terms  and  to  his  performance  under  it.  His  compensation  thereunder 

9/ 

is  $25, 000  per  year.  He  can  be  called  upon  for  advice—  with  respect  to 
sales,  station,  program,  and  major  policy  matters  by  N.  B.  C.  It  is  pro¬ 
vided  that  he  will  do  nothing  in  conflict  with  N.  B.  C.  interests.— ^  The 


8/  Counsel  for  East  Coast  requested  production  of  the  contract,  but  with¬ 
drew  the  request  when  Mr.  Trammell  gave  testimony  thereon  following 
Biscayne  Counsel's  objection  to  making  the  contract  part  of  the  record; 
Counsel  for  the  Broadcast  Bureau,  upon  being  asked  to  state  his  position 
by  the  Examiner,  stated  that  he  hesitated  to  join  in  a  request  that  the  con¬ 
tract  be  produced.  Under  the  circumstances  set  forth  in  our  findings, 
failure  to  make  the  aforesaid  contract  a  part  of  the  record  does  not  consti¬ 
tute  error. 

9/  In  response  to  the  question,  "Would  you  say,  sir,  that  it  is  fair  to  say 
that  in  your  capacity  as  consultant  for  NBC  you  participate  to  some  extent 
in  policy  decisions?"  Mr.  Trammell  replied,  'Well,  I  can  advise,  but  my 
advice  doesn't  mean  that  it  is  always  accepted,  and  final.  "  Tr.  290.  Mr. 
Trammell's  only  interest,  direct  or  indirect,  in  NBC  or  RCA  consists  of 
450  shares  of  RCA  stock.  Tr.  291. 

10/  The  contract,  Mr.  Trammel  testified,  is  customary  "where  a  man 
has  devoted  a  great  deal  of  time  to  a  corporation,  has  a  fund  of  knowledge 
regarding  operations  and  acquaintances,  and  as  an  honorarium,  and  to 
prevent  working  for  a  competitor  and  giving  away  trade  secrets. "  Tr.  255. 
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contract  has  no  relevancy  to  Mr.  Trammell's  rights  under  the  N.  B.C. 
pension  plan  when  he  reaches  65.  During  the  approximate  17  months 
during  which  he  has  been  a  consultant,  the  demands  upon  Mr.  Trammell's 
time  have  been  infrequent.—^  Mr.  Trammell  testified  he  has  no  reason 
to  believe  that  the  demands  on  his  time  will  be  greater  in  the  future;  that 
such  duties  may  require  a  day,  or  a  month  or  two  may  pass  without  his 
being  called  upon  for  any  advice,  that  much  of  it  can  be  handled  on  the 
phone;  that  it  is  possible  such  duties  might  call  him  away  for  several  days 
or  even  two  weeks,  but  only  if  he  decides  those  activities  will  not  conflict 
with  his  duties  as  an  officer  of  Biscayne.  He  further  testified  that  he  has 
4977  a  stipulation  with  N. B.C.  that  his  consultant  duties  shall  require 

(5608)  him  ^  do  notj^ng  way  intef ering  with  his  Biscayne  activities.  He 

testified  that  he  will  relinquish  the  contract  in  the  event  that  demands  upon 
his  time  thereunder  would  impair  his  efficiency  as  president  of  Biscayne. 

It  thus  appears  from  the  evidence  that  Mr.  Trammell  may  be  ex¬ 
pected  to  devote  his  time  primarily  to  Biscayne.  He  will  devote  80%  of 
his  time  to  the  television  operation  and  20%  of  his  time  to  WIOD  (AM  and 
FM)  which  are  to  be  acquired  by  Biscayne  (infra) . 

Over  a  period  of  years,  Mr.  Trammell  has  participated  in  numerous 
charitable,  civic,  governmental  and  philanthropic  activities.  Included 
among  these  activities  are:  Radio  Broadcasting  Division  -  American  Red 
Cross  (Chairman  1943-44);  Fordham  University  Advisory  Council  for 
Radio  (member  -  1947);  Hospitalized  Veterans  National  Radio  Foundation 
(member  of  Board  -  1947);  International  Broadcasting  Foundation  of  the 
U.  S.  (member  -  1947);  Joint  Army  &  Navy  Committee  on  Welfare  &  Rec- 

11/  From  January  until  July,  1953  he  was  called  upon  for  one  or  two  days' 
work  in  soliciting  a  client;  he  also  testified  in  one  tax  case,  requiring  one 
day  in  court  and  one  day  in  preparation.  From  July,  1953  to  December, 
1953,  he  attended  one  meeting  in  Princeton  and  one  in  Chicago.  Since 
December,  1953,  he  has  had  occasional  lunches  with  the  president  of 
NBC  and  has  visited  the  NBC  offices  when  he  has  been  in  New  York.  He 
has  called  on  people  at  NBC  request  on  several  occasions — one  meeting 
requiring  a  day's  time  and  another  an  afternoon's  time. 
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reation  (member  of  subcommittee  on  Radio  -  1942);  National  Conference 
of  Christians  &  Jews  (Chairman  of  Radio  Committee  for  Brotherhood 
Week  -  1947) ;  National  Radio  Division  of  Foundation  for  Infantile  Paralysis 
(Chairman  -  1942-44);  Radio  Committee  of  the  National  War  Fund,  Inc. 
(1943);  Member  of  Radio  News  &  Policy  Committee  of  the  Office  of  War 
Information  (1943);  Radio- TV  Committee  of  the  Advertising  Council,  Inc. 
(Vice  Chairman  -  1950;  Chairman  -  1952);  United  Church  Canvass  (Chair¬ 
man  of  Radio  Committee  (1942-43);  and  the  TV- Radio  Workshop  of  the 
Ford  Foundation  (Board  of  Advisors  -  1953). 

Some  other  major  civic  and  charitable  activities  in  which  Mr.  Tram¬ 
mell  has  participated  are:  American  Cancer  Society  (Member  of  Executive 
Council  -  1945);  Committee  for  Economic  Development  (Member  of  Board 
of  Trustees  1946-50);  International  Chamber  of  Commerce  (Member  of 
Board  1945-46);  Army  Emergency  Relief  Fund  (1942);  Committee  for 
Marshall  Plan  (1947);  Metropolitan  Opera  Fund  (Member  of  Executive 
Committee  1951-52);  This  is  The  Army,  Inc.  (1943);  USO-Camp  Shows, 

Inc.  (Member  of  Board  1948-52)  and  the  White  House  Conference  (National 
Public  Service  Project  -  1947).  Trammell,  who  was  educated  at  Sewanee 
Military  Academy  and  the  University  of  the  South,  received  an  Honorary 
Degree  (LL.D)  from  DePauw  University  in  1942.  Having  made  his  resi¬ 
dence  in  the  Miami  area  in  November  of  1953,  he  has  no  record  of  local 
community  or  public  service  activity  therein. 

(b)  John  S.  Knight  is  a  resident  of  Akron,  Ohio.  Since  1947,  with 
the  exception  of  the  period  of  his  military  duty  during  Work! War  H,  he  has 
spent  from  three  to  five  months  each  year  in  the  city  of  Miami.  John 
Knight  is  president,  director  and  a  50.30%  stockholder  of  Knight  News¬ 
papers,  Inc. ,  Akron,  Ohio,  which  owns  or  controls  the  following 
newspaper  publishing  companies:  Detroit  Free  Press,  Detroit,  Michigan; 
Miami  Herald  Publishing  Company,  Miami,  Florida;  Beacon  Journal 
Publishing  Company,  Akron,  Ohio;  and  the  Chicago  Daily  News,  Inc.  He 
is  editor  and  publisher  of  each  of  the  newspaper  involved.  The  record 
reveals  that  Mr.  Knight  is  president,  editor,  publisher,  and  a  director 
of  the  Miami  Herald  Publishing  Company,  which  is  the  owner  of  the  Miami 
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Broadcasting  Company  (WQAM), — '  Miami,  Florida  and  of  the.  Miami 
Tribune,  Inc.  (inactive),  and  which  has  a  2.3%  stock  interest  in  the  Cbicago 
Daily  News,  Inc.  He  is  also  president  and  director  of  the  Miami  Broad¬ 
casting  Company,  the  Miami  Tribune,  Inc.  and  the  Beacon  Journal  Company. 
The  Beacon  Journal  Company  holds  a  45%  stock  interest  in  Summit  Radio 
Corporation  (WAKR-AM,  FM,  TV  (ultra  high  frequency) )  of  Akron,  of 
which  Mr.  Knight  is  a  director.  He  is  president  and  director  of  the  Chicago 
Daily  News,  Inc. ,  which  owns  a  42%  stock  interest  in  the  Johnson- Kennedy 
Radio  Corporation  (WIND- AM,  TV  (ultra  high  frequency) ) ,  Chicago,  Illinois, 
of  which  Mr.  Knight  is  a  director,  and  he  has  a  directorship  in  the  Asso¬ 
ciated  Press  News  Service.  Mr.  Knight  is  a  member  of  the  Miami  Crime 
Commission,  the  Veterans  of  Foreign  Wars,  the  American  Legion,  the 
National  Conference  of  Christians  and  Jews  (for  a  time  serving  as  its  press 
chairman),  and  the  American  Red  Cross  and  Community  Chest.  He  is  a 
trustee  of  Miami  University,  and,  in  the  year  1940,  established  the  Knight 
Memorial  Education  Fund  for  aiding  students.  In  1943-1944  he  served  in 
England  as  chief  liaison  officer  between  the  American  and  the  British 

censorships.  His  participation  in  Biscayne  will  be  as  a  vice-president 

13/ 

and  director  of  the  applicant. — 

The  Miami  Herald  is  one  of  the  two  dominant  newspapers  in  the 
Miami  area,  the  other  being  the  Miami  Daily  News,  infra.  According  to 
the  Audit  Bureau  of  Circulation  figures  for  March  31,  1954,  the  daily 
circulation  of  the  Herald  is  244,  295,  the  Sunday  circulation,  284,929. 

12/  There  is  not  evidence  that  WQAM  has  in  the  past  worked  jointly  with 
the  Miami  Daily  Herald  in  its  news  gathering  activities,  or  that  WIOD  has 
worked  jointly  with  the  Miami  Daily  News  in  this  respect. 

13/  Mr.  Knight  testified  that  if  he  were  asked  "if  he  would  go  to  the  station 
from  9  to  12  every  other  Thursday"  he  would  not;  that  he  would  take  the 
same  interest  in  this  enterprise  as  a  director  that  he  has  taken  in  all  en¬ 
terprises  in  which  he  is  a  director;  that  he  would  assume  directors'  meet¬ 
ings  would  be  held  monthly,  at  least,  as  an  essential  of  good  business. 

Tr.  446.  His  is  an  overall  familiarity  with  WQAM,  which  does  not  extend 
to  day-to-day  programming.  Tr.  460. 
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The  Herald  was  awarded  the  Pulitzer  Prize  in  1950  for  public  service. — 
There  are  no  tie-in  sales  or  group  discounts  on  sales  made  by  Station 
WQAM  and  sales  of  advertising  space  by  the  Herald.  The  Herald 
charges  all  broadcasting  stations  (including  WQAM)  for  publication  of 
logs  on  the  basis  of  approximately  one-half  the  local  rate  or  one-fifth  of 
the  national  rate.  The  record  shows  that  as  the  number  of  stations  in¬ 
creased  in  Miami,  complaint  was  received  by  the  Herald  that  the  high- 
lights  of  programs  published  free  were  not  in  the  same  display  for  certain 
of  the  stations  as  others;  this,  Mr.  Knight  testified,  was  the  result  of 
some  of  the  stations  playing  only  records  which  failed  to  compare  in  news 
interest  with  the  programs  offered  by  network  stations.  Difficulties  also 
having  arisen  with  newsprint,  the  policy  of  gratuitous  publication  was 
reviewed.  He  further  testified  that  under  the  present  policy  his  impression 
was  that  10  radio  stations  and,  he  believed,  two  television  stations,  are 
using  the  present  listing  service  of  the  Herald.  The  record  fails  to  show 
evidence  of  discrimination  on  the  part  of  either  the  Herald  or  the  News  in 
favor  of  WQAM  or  WIOD  and  against  other  broadcast  stations  or  applicants 
for  broadcast  stations  in  the  Miami  area. 

(c)  James  M.  Cox,  Jr.  maintains  his  voting  residence  in  Dayton, 
Ohio.  However,  since  the  year  1949,  he  has  spent  at  least  85%  of  his 


14/  This,  according  to  John  Knight's  testimony,  was  the  culmination  of 
the  Herald's  exposure  of  crime  conditions  in  the  area  —  "long  before  the 
Kefauver  committee"  —  for  which  it  was  publicly  commended  by  that 
committee.  Mr.  Knight  testified  that  the  Herald  was  instrumental  in 
underwriting  the  Crime  Commission  in  Miami  at  a  time  when  the  local 
citizenry  was  not  much  aroused.  He  stated  further  that  the  paper  had 
received  numerous  awards  from  various  editorial  organizations  of  Flor¬ 
ida  for  its  typography,  its  appearance,  its  treatment  of  news,  its  editorial 
comments,  and  its  cartoons.  He  testified  as  to  the  policy  of  the  Herald 
with  respect  to  civic  organizations  that  "the  primary  purpose  of  a  news¬ 
paper  is  to  disseminate  information  and  opinion.  Furthermore,  it  must 
assume  a  tremendous  responsibility  in  the  building  of  any  great  community. 
Obviously,  we  must  interest  ourselves  in  the  affairs  of  the  community, 
in  a  constructive  fashion.  And  by  that  I  do  not  mean  simply  publicizing 
the  activities  of  those  various  civic  organizations,  but  making  constructive 
and  even  critical  comments  from  time  to  time  if  needed,  to  have  them 
head  in  the  right  direction. "  Tr.  432. 

_ _ 
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time  in  Miami,  Florida  and  maintains  a  home  in  that  city.  Mr.  Cox  is 
a  vice-president  and  director  of  Isle  of  Dreams  Broadcasting  Corporation, 
licensee  of  radio  stations  WIOD  and  WIOD-FM  in  Miami,  and  in  connection 
therewith  is  concerned  with  matters  of  general  policy.  He  is  president, 
director  and  the  owner  of  31.066%  of  the  stock  of  Miami  Valley  Broad¬ 
casting  Corporation,  Dayton,  Ohio,  licensee  of  Stations  WHIO,  WHIO-FM 
and  WHIO- TV.  He  is  a  director  and  19. 8%  stockholder  of  Atlanta  News¬ 
papers,  Inc. ,  Atlanta,  Georgia,  which  publishes  the  Atlanta  Journal  and 
the  Atlanta  Constitution,  and  is  the  licensee  of  Stations  WSB,  WSB-FM 
and  WSB- TV  in  Atlanta,  Georgia.  He  is  president  of  the  Journal  Herald 
Publishing  Company,  which  publishes  the  Journal- He  raid,  a  daily  news¬ 
paper  in  Dayton,  Ohio;  and  is  vice-president  and  director  of  the  Evening 
News  Publishing  Company  of  Dayton.  That  company  publishes  the  Dayton 
Daily  News  (the  other  daily  newspaper  in  that  city),  and  owns  in  its  entirety 
the  Miami  Daily  News,  Inc. ,  about  32%  of  Miami  Valley  Broadcasting 
Corporation,  and  48%  of  Springfield  Newspapers,  Inc. ,  which  publishes 
the  Springfield  News,  and  the  Springfield  Sun,  in  Springfield,  Ohio.  The 
Evening  News  Publishing  Company  also  owns  all  stock  of  the  above- referred 
to  Journal  Herald  of  Dayton,  Ohio  and  2.05%  of  the  common  stock  of  Atlanta 
Newspapers,  Inc.  Mr.  Cox  is  also  vice-president  and  director  of  Spring- 
field  Newspapers,  Inc. ,  which  in  turn  owns  37%  of  the  outstanding  stock 
of  Miami  Valley  Broadcasting  Corporation  and  2.  58%  of  the  stock  of  Atlanta 
Newspapers,  Inc.  Mr.  Cox  testified  that  there  are  no  other  newspapers 
of  general  daily  circulation  in  Atlanta,  in  Springfield,  or  in  Dayton,  com¬ 
parable  to  the  papers  referred  to  which  are  owned  and  operated  in  those 
cities  by  the  Cox  interests.  He  is  an  officer  and  director  of  the  Miami 
Daily  News,  Inc. ,  which  owns  the  capital  stock  of  Isle  of  Dreams  Broad- 

p~  ~ 

(5611)  casting  Corporation.  Mr.  Cox  is  also  a  director  of  the  Associated  Press 
News  Service.  The  record  reveals  that  in  Dayton,  Ohio,  he  has  served 
as  a  director  of  the  Community  Chest,  the  Salvation  Army  and  the  Cancer 
Society,  and  that  he  is  campaign  chairman  of  the  American  Red  Cross. 

He  served  in  the  Armed  Forces  in  World  War  H.  His  participation  in 
Biscayne  will  be  as  a  vice-president  and  director  of  the  applicant. 
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The  Miami  Daily  News  is  one  of  the  two  dominant  newspapers  in 
the  Miami  area.  According  to  the  Audit  Bureau  of  Circulation  figures 
for  March  31,  1954,  the  daily  circulation  of  the  Daily  News  is  125,316, 
the  Sunday  circulation,  110,071.  The  Daily  News  was  awarded  the  Pulitzer 
Prize  in  1938  for  meritorious  service.*^^  There  are  no  tie-in  sales  or 
discounts  with  respect  to  sales  of  time  by  WIOD  and  sales  of  advertising 
space  by  the  Daily  News.  There  is  a  common  credit  man.  The  Daily 
News  charges  all  broadcasting  stations  (including  WIOD)  for  publication 
of  logs,  on  the  same  basis  as  does  the  Herald,  except  that  the  Daily  News 
handles  its  charges  by  means  of  trading  arrangements  with  the  stations 
other  than  WQAM  which  pays  cash.  Such  charges  are  approximately  one- 
half  the  local  rate.  The  Daily  News  assisted  the  Herald  in  late  1949  when 
the  Herald  printers  left  their  jobs  due  to  a  break-down  of  negotiations 
between  the  printers  and  the  two  newspapers.  The  assistance  to  the 
Herald  took  the  form  of  setting  type  for  it  and  giving  it  tabular  matter 
and  other  market  material.  The  record  shows  the  two  papers  to  be  vig¬ 
orous  competitors;  that  no  merger  has  been  negotiated  or  discussed. 

(d)  James  L.  Knight  has  resided  in  Miami,  Florida,  since  the  year 
1937.  He  is  vice-president,  director  and  30.02%  stockholder  of  Knight 
Newspapers,  Inc. ;  secretary- treasurer  and  director  of  the  Miami  Herald 
Publishing  Company;  vice-president  and  treasurer  of  Miami  Broadcasting 
Company;  secretary-treasurer  and  director  of  the  Miami  Tribune  Company; 
vice-president  and  director  of  the  Beacon  Journal  Publishing  Company; 
and  vice-president  and  director  of  the  Chicago  Daily  News.  Details  with 
regard  to  these  organizations  are  shown  above.  The  record  reveals  that 
he  is  vice-president  and  treasurer  of  the  Miami  Herald  Lend -a- Hand  Fund. 


15/  This,  Mr.  Cox  testified,  was  the  result  of  the  Daily  News’  efforts  in 
bringing  about  a  referendum  to  secure  good  government.  He  further  testi 
fied  that  it  recently  received  public  commendation  from  the  Governor  of 
Florida  for  its  campaign  for  a  toll  road  investigation.  Mr.  Cox  stated 
that  the  policy  of  the  Daily  News  had  been  to  try  to  make  the  newspaper 
a  living  force  for  the  betterment  of  the  community  and  area,  and  by  doing 
so  "we  have  attempted  to  exercise  leadership,  interpretation  of  the  news 
and  general  policies  toward  the  growth  of  the  community.  ”  Tr.  468. 

i 

i  _ _ _ 
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Inc. ,  a  non-profit  organization  which  provides  summer  camps  for  children; 
that  he  headed  the  1951  campaign  fund  committee  of  the  Miami  Community 
Chest,  that  he  has  been  a  director  of  the  Miami  Chamber  of  Commerce; 

that  he  served  with  the  War  Production  Board  during  the  war  years; 
that  he  is  vice-president  of  the  Orange  Bowl  Committee;  and  that  he  holds 
public  office  in  the  Village  of  Indian  Creek,  Florida.  His  participation  in 
Biscayne  will  be  as  treasurer  and  as  a  director  of  the  applicant. 

(e)  John  L.  Foy  has  resided  in  Miami,  Florida,  since  1951.  He  is 
secretary- treasurer  of  Isle  of  Dreams  Broadcasting  Corporation  and  of 
the  Miami  Daily  News,  Inc.  Mr.  Foy  is  a  veteran  of  World  War  H,  a 
member  of  the  Miami  Hotary  Club  and  has  worked  on  committees  of  the 
local  Community  Chest  and  the  Boy  Scouts  of  America.  He  will  serve  the 
applicant  as  its  secretary. 

(f )  C.  Blake  McDowell  is  a  resident  of  Akron,  Ohio.  He  has  been 
a  director  of  Knight  Newspapers,  Inc.  and  of  the  Miami  Herald  Publishing 
Co.  for  many  years;  secretary  and  director  of  the  Miami  Broadcasting 
Company;  director  of  the  Miami  Tribune,  Inc.  and  of  the  Summit  Radio 
Corporation;  and  secretary  and  director  of  the  Chicago  Daily  News,  Inc. 

He  is  also  an  officer  and  director  of  several  other  business  concerns, 
particularly  in  Akron,  and  is  a  member  of  a  law  firm  in  that  city.  The 
record  reveals  that  he  is  trustee  of  the  Knight  Foundation  of  Akron,  the 
Akron  Chamber  of  Commerce  and  the  Akron  Public  Library,  and  is  a 
member  of  the  Akron  Kiwanis  Club.  His  participation  in  Biscayne  will 
be  as  a  director  of  the  applicant. 

(g)  J.  Leonard  Reins ch  is  a  resident  of  Atlanta,  Georgia.  He  is 
executive  director  of  the  Cox  radio  and  television  properties  and  director 

of  Atlanta  Newspapers,  Inc.  His  association  in  the  field  of  radio  broad- 

% 

casting  management  began  in  1934,  when  he  was  employed  as  general 
manager  of  Station  WHIO  in  Dayton,  Ohio.  He  held  this  position  for  several 
years,  and,  in  the  latter  part  of  1939  he  became  managing  director  of 
Station  WSB  in  Atlanta  and  was  so  engaged  for  about  three  years.  Since 
that  time,  he  has  been  identified  in  an  executive  capacity  with  broadcast 
operations  of  Miami  Valley  Broadcasting  Company  of  Dayton,  Ohio.  He 
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was  associated  with  the  development  of  Station  WSB-TV  in  Atlanta,  which 
was  licensed  in  the  year  1948,  and  assumed  direction  of  the  commence¬ 
ment  of  the  operations  of  WHIG -TV  in  Dayton  in  1949.  Mr.  Reinsch  is 
vice  chairman  of  the  Code  Review  Board  of  the  television  industry  and 
assisted  in  drafting  the  original  television  code.  He  has  been  guest  lec¬ 
turer  over  radio  and  television  facilities  upon  communications  subjects 
at  the  University  of  Georgia,  Emery  University,  University  of  Indiana, 
University  of  Denver,  the  Advertising  Federation  of  America  and  BMI 
Clinics.  He  is  a  past  president  of  the  Ohio  Association  of  Broadcasters; 
past  director  of  the  Georgia  Association  of  Broadcasters;  former  member 
of  the  board  of  directors  of  the  National  Association  of  Broadcasters;  and 
is  a  member  of  the  Rotary  Club  and  the  Capital  City  Club  of  Atlanta.  His 
participation  in  Biscayne  will  be  as  a  director  of  the  applicant. 

(h)  Daniel  J.  Mahoney  has  resided  in  the  Miami  area  since  1930. 

He  has  been  president  of  Isle  of  Dreams  Broadcasting  Corporation  since 
1934  and  is  vice  president,  director  and  publisher  of  the  Miami  Daily 
News,  Inc. ;  director  of  the  Evening  News  Publishing  Company,  Dayton, 
Ohio;  director  of  Springfield  Newspapers,  Inc. ,  Springfield,  Ohio;  and 
vice-president  and  director  of  Atlanta  Newspapers,  Inc.  For  the  period 
1939  to  1951,  Mr.  Mahoney  also  served  as  vice-president,  general  man¬ 
ager  and  director  of  the  Daily  News  in  Miami  and  has  been  its  publisher 
during  the  past  three  years.  He  is  past  president  of  the  Dade  County 
Community  Chest,  and  presently  is  chairman  of  the  Executive  Committee; 
director  of  the  Dade  County  Research  Foundation;  past  chairman  of  the 
Executive  Committee  of  the  American  Cancer  Society  of  Miami;  past 
director  of  the  Miami  Heart  Institute;  chairman  of  the  Finance  Committee 
of  the  Boy  Scouts  of  America  (Florida  Division);  member  of  the  board  of 
directors  of  the  Variety  Childrens  Hospital;  and  chairman  of  the  board 
of  trustees,  University  of  Miami.  He  personally  led  the  Miami  Daily 
News  campaign  for  good  city  government  which,  as  noted,  was  awarded 
the  Pulitzer  Prize  in  the  year  1938,  assisted  in  the  organization  of  the 
Crime  Commission  of  Greater  Miami,  and  aided  in  the  organization  of 
the  Dade  County  Research  Foundation.  He  received  an  award  for  his 
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services  to  the  Community  Chest  of  Dade  County  in  the  year  1953.  His 
participation  in  Biscayne  will  be  as  a  director  of  the  applicant. 

(i )  Lee  Hills  has  been  a  resident  of  Miami  since  1942.  He  has  been 
managing  and  executive  director  of  the  Miami  Herald  for  the  past  12  years 
and  executive  editor  of  the  Detroit  Free  Press  since  1951.  Prior  to  1942, 
he  served  as  an  editorial  writer  and  associate  editor  for  the  Scripps- 
Howard  Indianapolis  Times,  editor  of  the  Oklahoma  News  in  Oklahoma 
City,  associate  editor  of  The  Press- Scimitar  in  Memphis,  Tennessee, 

and  news  editor  of  The  Press  in  Cleveland.  Mr.  Hills  has  received  several 
awards  in  the  field  of  journalism;  was  president  of  the  Associated  Press 
Managing  Editors  Association  in  1950;  has  served  on  several  committees 
of  the  American  Society  of  Newspaper  Editors;  and  is  past  president  of 
the  Florida  Associated  Press  Editors.  During  the  past  ten  years,  he  has 
been  a  member  of  the  board  of  directors  and  executive  committee  of  the 
Dade  County  Community  Chest  and  has  been  active  in  social  agency  groups. 
For  two  years  he  was  a  trustee  of  the  Dade  County  Cancer  Research  organ¬ 
ization  and  assisted  in  the  organization  and  financing  of  the  Greater  Miami 
Crime  Commission.  In  the  year  1946,  he  received  the  International  Maria 
Moors  Cabot  Award  from  Columbia  University  in  connection  with  his  con¬ 
tributions  toward  better  inter- American  relations.  During  the  past  two 
years,  he  has  served  on  the  board  of  directors  and  campaign  committees 
of  the  United  Foundation  of  Detroit,  the  Detroit  Convention  Bureau  board 

of  directors,  and  has  been  a  director  of  the  Metropolitan  Detroit 
Building  Fund,  the  American  Red  Cross  of  Detroit  and  the  Urban  League. 
Mr.  Hills  is  a  stockholder  of  Biscayne;  the  extent,  if  any,  to  which  he 
will  participate  in  Biscayne' s  proposed  operation  does  not  appear  on  the 
record. 

(j)  James  M.  LeGate  has  been  a  resident  of  Miami  since  1943.  His 
broadcast  experience  is  as  follows:  General  Manager  of  Station  WIOD, 
Miami,  Florida,  in  charge  of  all  station  operations  since  February  1943; 
General  Manager  of  Station  WHIO,  Dayton,  Ohio,  in  charge  of  all  opera¬ 
tions,  from  January  1940  to  January  1943;  Promotion  Manager  of  Station 
WIOD  from  1938  to  1940;  and  Promotion  Manager  of  Station  WHIO,  from 
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1935  to  1938.  In  his  capacity  as  promotion  manager,  for  both  stations, 
he  produced  and  directed  events  such  as  talent  shows,  hiring  matches, 
swimming  meets  and  music  festivals.  He  has  served  as  president  of  the 
Florida  Association  of  Broadcasters;  member  of  the  public  relations  ex* 
ecutive  committee  of  the  National  Association  of  Broadcasters;  and,  for 
the  past  five  years,  has  been  a  member  of  the  Broadcasters  National 
Civil  Defense  Planning  Advisory  Committee.  He  was  chairman  of  the 
Legislative  Committee  of  the  Florida  Association  of  Broadcasters  for 
about  one  year.  Mr.  LeGate  has  served  as  a  director  of  the  Better  Busi¬ 
ness  Division  of  the  Miami  Chamber  of  Commerce;  director  of  the  Miami 
Notary  Club  (president  for  one  year);  campaign  chairman  for  the  Dade 
County  Community  Chest;  member  of  the  advisory  committee  on  Vocational 
Education,  Dade  County;  Director  and  vice-president  of  the  Miami  Chamber 
of  Commerce;  chairman  of  the  Armed  Forces  Blood  Donor  campaign  for 
Dade  County;  director  of  the  Travelers  Aid  of  Miami  (vice-president  for 
one  year);  member  of  the  Crime  Commission  of  Greater  Miami;  assistant 
chairman,  public  relations  division,  Dade  County  Civil  Defense  Council; 
co-chairman,  public  relations  committee,  Dade  County  Community  Chest; 
and  as  a  member  of  the  national  Board  of  Directors  of  the  National  Confer¬ 
ence  of  Christians  and  Jews.  In  recognition  of  his  civic  activities  Mr. 
LeGate  has  received  awards  from  the  Marine  Corps  League  for  service 
rendered  to  veterans,  and  from  the  American  Legion  (National  Convention  - 
1951)  for  cooperation  with  that  organization;  a  citation  from  the  Miami 
Round  Table  of  the  National  Conference  of  Christians  and  Jews  for  contin¬ 
uous  support  of  community  activities  for  the  benefit  of  all  groups;  a  cer¬ 
tificate  of  achievement  from  the  United  States  Army  for  aid  in  its  recruiting 
program;  a  certificate  of  appreciation  from  Dade  County  Chapter  of  the 
American  Red  Cross;  a  certificate  of  merit  from  die  Jewish  <¥ar  Veterans, 
Department  of  Florida;  and  a  special  award  from  the  Community  Chest, 

Dade  County,  for  service  in  connection  with  its  fund-raising  drive.  Mr. 
LeGate  is  a  stockholder  of  Biscayne  and  will  serve  as  manager  of  Biscayne's 
proposed  television  station. 
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(k)  Milton  C.  Scott,  Jr.  has  resided  in  the  Miami  area  since  1926. 

His  broadcast  experience  is  as  follows:  1925-1926  radio  operator  with 
WSB,  Atlanta,  Georgia;  1926  to  1932,  radio  operator  with  WIOD,  Miami, 
Florida;  and  from  1932  to  1953,  Chief  Engineer  of  Isle  of  Dreams  Broad¬ 
casting  Corporation  (licensee  of  WIOD  and  WIOD-FM,  Miami,  Florida) 
in  charge  of  all  aspects  of  technical  operation.  He  is  a  veteran  of  World 

War  n  and  in  that  connection  is  shown  to  have  served  for  a  time  as 
radar  officer.  He  is  a  senior  member  of  the  Institute  of  Radio  Engineers, 
and  has  been  industrial  coordinator  for  CONELRAD  and  chairman  of  the 
broadcast  committee  of  Dade  County  Civil  Defense  since  1951.  He  is 
also  broadcast  chairman  of  the  Disaster  Committee  of  the  Dade  County 
Chapter  of  the  American  Red  Cross.  He  studied  television  for  many  years 
and  has  visited  and  observed  the  operations  of  several  television  stations. 
Mr.  Scott  is  a  stockholder  of  Biscayne  and  will  serve  as  Chief  Engineer 
for  Biscayne* s  proposed  radio  and  television  operation. 

(l)  Owen  F.  Uridge  has  resided  in  Miami  since  the  year  1948.  His 
experience  in  the  broadcast  industry  began  about  1926,  and,  during  the 
20-year  period  following,  he  held  various  managerial  positions  with  sta¬ 
tions  in  Detroit,  Michigan.  From  1937  to  1946,  he  was  assistant  general 
manager  of  WJR  in  that  city,  and  later  became  vice-president  and  general 
manager.  In  1948  he  became  general  manager  of  Stations  WQAM  and 
WQAM-FM,  which  position  he  presently  holds.  He  has  been  Chairman  of 
the  Publicity  Committee  of  the  American  Red  Cross  and  of  the  Detroit 
Community  Chest;  director  of  the  Detroit  Rotary  Club;  member  of  the 
Advertising  Council  of  Detroit;  director  of  the  Family  Service  Bureau, 

Dade  County  Community  Chest;  chairman  of  the  solicitations  group  of  the 
American  Red  Cross  of  Dade  County;  member  of  the  Volunteer  Emergency 
Stabilization  Cooperation  Committee  of  Miami,  Florida;  member  of  the 
Governor* s  Highway  Safety  Conference  (Florida);  member  of  the  Civic 
Affairs  Committee,  Miami  Chamber  of  Commerce;  radio  chairman  of  the 
Armed  Forces  Blood  Donor  program  for  Dade  County;  and  a  member  of 
the  Military  Manpower  Advisory  Committee.  He  is  a  district  representa¬ 
tive  of  American  Broadcasting  Company  Radio  Stations  Advisory  Committee; 
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a  member  of  the  Plans  Committee,  Broadcast  Advertisers  Bureau,  Inc. , 
New  York;  director  of  the  Florida  Association  of  Broadcasters;  and  a 

* 

member  of  the  Executives  Association  of  Greater  Miami.  Mr.  Uridge  is 
a  stockholder  of  Biscayne  and  it  is  proposed  that  he  will  serve  as  manager 

*  of  Stations  WIOD  and  WIOD-  FM,  which  will  be  acquired  by  Biscayne  in 

the  event  its  instant  television  proposal  should  be  approved  by  the  Commis¬ 
sion,  hereinafter  discussed. 

► 

East  Coast  Television  Corporation 

6.  The  officers  and  directors  of  this  corporate  applicant  incorporated 
under  Florida  laws,  to  engage  in  the  business  of  television  operation,  and 
their  stock  interests  are  as  follows: 

*  4985  Stock  Interest 


(5616) 

Office 

Shares 

Percentage 

Charles  Silvers 

Board  Chairman 
and  Director 

6, 120 

30.6% 

D.  Richard  Mead 

President  and 
Director 

6, 120 

30.6% 

E.  Albert  Pallot 

Vice  President, 
Secretary  and 
Director 

1,680 

8.4% 

Lee  Phillips 

Vice  President 
and  Director 

1,600 

8.0% 

William  Atwill,  Jr. 

Treasurer  and 
Director 

1,680 

8.4% 

Edwin  Mead 

1,000 

5.0% 

Jack  O.  W.  Rash 

600 

3.0% 

Gail  W.  Compton 

400 

2.0% 

Joseph  J.  Orr 

400 

2.0% 

Russell  Allen  Williams 

200 

1.0% 

Esther  A.  Poppell 

200 

1.0% 

(a)  Charles  Silvers,  Chairman  of  the  Board  of  Directors  and  a 
30.  6%  stockholder,  has  been  a  resident  of  Miami  Beach  since  1945.  After 
attending  the  University  of  Alabama  for  one  year  and  The  Herkimer  Insti¬ 
tute  (refrigeration  engineering)  in  New  York,  he  did  engineering  work  for 
one  year  with  an  oil  company  which  operated  several  service  stations  in 


4986 

(5617) 


144 

the  New  York  area.  He  formed  an  engineering  company  in  1934,  in  Mt. 
Vernon,  New  York,  which  was  primarily  a  refrigeration  service  company 
but  also  sold  refrigeration  appliances.  He  is  an  associate  member  of  the 
American  Society  of  Refrigeration  Engineers.  From  1945  to  1948,  he 
engaged  in  the  construction  business  in  and  around  Dade  County.  He  also 
taught  architectural  construction  at  the  University  of  Miami,  1947-1948. 

In  1949,  he  organized  the  above-mentioned  engineering  company  in  the 
vicinity  of  Miami  to  manufacture  jalousie  windows  and  aluminum  products. 
The  present  factory  occupies  95,000  square  feet  and  employs  150  people. 
There  is  a  branch  factory  in  New  Jersey.  He  also  has  real  estate  business 
operations  in  Miami  and  in  Yonkers,  New  York.  In  1952,  he  became  a 
director  of  the  Washington  Federal  Savings  Bank,  Miami  Beach.  Mr. 
Silvers  has  an  investment  of  $150, 000  in  a  racing  stable.  His  operational 
expenses,  pertaining  to  the  stable,  for  the  last  year  amounted  to  $85,000. 
He  failed  to  enter  this  financial  venture  in  East  Coast's  application  form 
(FCC  Form  301)  under  Section  n,  page  4,  Table  11,  which  requires  that 
parties  to  applications  declare  T\  .  .any. .  .business  or  financial  enter¬ 
prise _ ”  (Ibid.)  In  his  testimony,  Mr.  Silvers  stated  this  was  considered 

by  him  to  be  merely  a  'Tiobby"  and  that  he  saw  no  reason  to  include  it  as 
16/ 

such. — -  The  record  reveals  that  he  is  a  charter  member  and  president 
of  the  Good  Government  League  and,  as  its  representative,  on  different 
occasions  he  attends  meetings  of  the  local  Crime  Commission.  He  is  also 
a  charter  member  of  the  Miami  Beach  Taxpayers'  Association;  a 
member  of  the  Masonic  Order;  and  a  member  and  chairman  of  the  mem¬ 
orial  gifts  committee  of  Temple  Beth  Sholom  and  B'nai  B'rith.  Mr.  Silvers 
will  participate  in  the  station  management,  i.  e. ,  he  will  examine  audience 
polls,  trade  publications,  reviews  and  criticism  of  the  station's  service, 
from  8  to  10  a.m.  on  Monday,  Wednesday  and  Saturday  as  a  minimum. 
According  to  his  testimony,  he  would  rely  to  a  great  extent  on  Mr.  Phillips 


16/  Although  this  venture  should  have  been  included  as  an  enterprise  in 
the  application,  Mr.  Silvers'  testimony  indicates  that  the  omission  was 
due  to  mistaken  impression,  and  no  finding  of  wilfull  non-disclosure  is 
warranted. 
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in  his  evaluation  of  the  aforesaid  reports,  since  his  own  knowledge  was 
sketchy  on  these  subjects. 

(b)  D.  Richard  Mead,  President,  a  director,  and  30. 6%  stockholder, 
has  been  a  resident  of  Miami  and  Miami  Beach  for  the  past  32  years.  He 
was  born  in  Illinois,  took  his  B.  A.  degree  from  the  University  of  Wisconsin 
in  1922,  and  moved  to  Miami  in  the  same  year.  Thus,  he  has  resided  in 
the  Miami  area  all  his  adult  life.  He  operates  a  construction  company, 
real  estate  company,  insurance  business,  and  a  mortgage  company,  and 
served  for  some  years  as  a  director  of  die  Miami  Beach  First  National 
Bank.  He  is  also  a  director  of  the  Mortgage  Bankers  Association  of  Am¬ 
erica.  Mr.  Mead  was  elected  to  the  Board  of  Governors  of  the  Miami 
Beach  Chamber  of  Commerce  in  1925;  in  1951  he  served  as  president. 

In  1926,  he  was  elected  to  the  Miami  Beach  City  Council,  and  became 
chairman  of  the  Finance  Committee  of  the  City  of  Miami  Beach.  In  1930. 
he  was  re-elected  for  a  four- year  term  and  continued  as  chairman  of  the 
Finance  Committee.  He  is  a  member  of  die  Red  Cross  and  was  co-chairman 
of  the  Red  Cross  campaign  in  Miami  Beach  in  1945.  He  participates  actively 
in  the  Community  Chest  of  Dade  County.  He  is  a  director  of  the  Miami 
Heart  Institute.  He  was  president  of  the  Miami  Beach  Rotary  Club  in  1950 
and  is  a  charter  member.  In  1947,  he  was  appointed  chairman  of  the  Fan 
American  Exposition  Committee  by  the  Dade  County  Port  Authority  and 
subsequently  was  appointed  a  director  of  the  Inter- American  Center 
Authority.  He  was  chairman  of  the  Miami  Beach  Committee  for  the  sale 
of  War  Bonds  during  World  War  H  on  five  different  occasions.  He  is 
president  of  the  Miami  Beach  Lincoln  Road  Association  and  has  served 
in  that  capacity  for  the  past  six  years.  Mr.  Mead  served  with  the  Armed 
Forces  as  a  soldier  in  World  War  I  and  as  a  civilian  during  World  War  H. 

He  is  a  member  of  the  Congregational  Church;  he  has  been  on  the  Board 
of  Trustees  since  1940  and  has  been  chairman  of  the  board  for  the  past 
six  years.  In  1948,  he  was  appointed  director  and  member  of  the  Executive 
Committee  of  the  Congregational  Christian  Churches,  Board  of  Home 
Missions,  in  New  York  City.  Other  activities  include  membership  on  the 
Citizens  Committee  of  the  University  of  Miami;  Masonic  Order  (Past 
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Master);  Biscayne  Yacht  Club;  Bath  Club  of  Miami  Beach;  and  LaGorce 

Country  Club.  Mr.  Mead  will  give  such  of  his  time  as  may  be  necessary 

but,  on  a  permanent  basis,  he  plans  to  be  present  in  the  stations  offices 

from  9  to  11  each  Tuesday,  Thursday  and  Saturday  morning.  In  addition 

to  his  duties  as  president  of  the  corporation,  he  will  work  with  the  stations 

general  manager  to  insure  effectuation  of  the  board's  program  require- 

17  / 

ments  and  policies — ,  consider  complaints,  and  collaborate  with  his 
associate  stockholders  regarding  the  station's  overall  service. 

(c)  E.  Albert  Pallot,  vice  president,  secretary,  director  and  8.4% 
stockholder,  has  resided  in  the  Miami  area  since  1932.  He  has  been  en¬ 
gaged  in  the  practice  of  law,  with  offices  in  Miami,  Florida,  since  1933. 

He  was  Assistant  Attorney  General  of  Florida  in  1941;  instructor  in  law 
at  the  University  of  Miami,  1946-1947;  member  of  the  bar  of  several 
courts  and  boards;  member  of  the  Dade  County,  Florida,  and  American 
Bar  Associations  since  approximately  1934;  member  of  Dade  County  Bar 
Association's  1951  Committee  to  Procure  Additional  U.  S.  District  Judges; 
member  of  Public  Relations  and  Meetings  Committee  of  Dade  County  Bar 
Association,  1950-1953;  former  chairman  of  Unauthorized  Practice  of 
Law  Committee  of  Dade  County  Bar  Association,  1939-1940;  and  former 
chairman  of  Miami  Public  Relations  of  Junior  Bar  Section  of  American 
Bar  Association,  1939.  He  served  with  the  Armed  Forces  during  World 
War  H  and  received  the  European  and  African,  and  the  Eastern  Theater 
Campaign  Medals.  His  civic  activities  include  the  following:  Special 
legal  counsel  for  Dade  County  Grand  Jury;  chairman,  City  of  Miami 
Charter  Revision  Committee;  member  of  Metropolitan  Miami  Municipal 


17/  Mr.  Mead  was  questioned  with  respect  to  his  statement  (Tr.  941) 
that  '1  will  expect  to  work  closely  with  Mr.  Phillips  to  see  that  the  pro¬ 
gram  log  as  outlined  by  the  board  is  carried  out",  and  particularly  as  to 
his  activity  in  the  two  hours  or  more  he  would  spend  in  examining  the 
program  logs.  Mr.  Mead  acknowledged  that  he  had  never  read  a  full  log 
and  that  he  would  be  satisfied  with  asking  general  manager  Phillips  whether 
the  programs  scheduled  were  being  carried  out  according  to  board  policy, 
which  was  what  he  intended  to  find  out  from  the  logs  in  any  event  (Tr.  956). 


J 
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Board  (to  consider  consolidation  of  the  26  municipalities  in  the  Greater 
Miami  area);  member  of  the  American  Legion;  former  chairman  of  Tide 
of  Toys  Committee;  chairman  of  the  Citizenship  Committee;  honorary 
life  member  of  Miami  Junior  Chamber  of  Commerce;  legislative  Chair- 
man,  Nautilus  School  P.  T.  A. ;  member  of  American  Red  Cross  (received 
award  of  merit  in  1952  in  recognition  of  service  to  the  Red  Cross  Fund); 
president  of  Miami  Beach  Taxpayers'  Association,  1951-1953  (received 
award  in  1953  for  leadership);  president  of  North  Bay  Area  Taxpayers' 

Association,  1950-1951;  Exalted  Ruler,  Miami  Elks  Lodge  #948,  1949- 
1950;  member  of  Masonic  Order  and  Past  Worshipful  Master  of  two  lodges 
(1941  and  1947-1948);  member  of  Reserve  Officers  Association;  member 
of  Oade  County  Research  Foundation;  member  of  Miami  Beach  Chamber 
of  Commerce;  member  of  B'nai  B'rith  (past  president  of  Greater  Miami 
Council,  1947-1948);  past  president  of  Florida  State  Federation,  1951- 
1952;  national  secretary,  Service  Committee  for  the  Armed  Forces  and 
Veterans;  member  of  Probus  Club  of  Miami  (civic  luncheon  club  composed 
of  business  and  professional  people;  past  president,  1936-1937);  member 
of  Temple  Israel  of  Miami;  member  of  Order  of  Eastern  Star  and  past 
patron;  past  president,  life  member  and  a  director  of  Greater  Miami 
YMHA;  former  director,  vice  president  and  secretary  of  Beth  El  Temple, 

Miami,  former  director  of  Greater  Miami  Jewish  Federation  of  Welfare 
Funds;  and  former  director  of  Jewish  Welfare  Bureau.  Mr.  Pallet  plans 
to  be  present  at  the  station,  from  2  to  4  p.  m.  on  Monday,  Tuesday  and 
Friday,  and  will  consult  with  its  director  of  public  service  activities  and 
participate  in  contacting  representatives  of  governmental,  welfare  and 
community  organizations  concerning  their  cooperation  with  East  Coast  in 
the  matter  of  public  service  programming. 

(d)  Lee  Phillips,  vice  president,  director,  proposed  general  man¬ 
ager,  and  8%  stockholder,  has  been  a  resident  of  Miami  since  1949.  He 
has  held  a  dozen  jobs  in  the  broadcasting  industry  since  entering  radio  in 
1938,  exclusive  of  four  years'  military  service.  All  but  one  of  his  posi¬ 
tions  have  constituted  some  advancement  for  him.  He  began  as  an  an¬ 
nouncer  at  WJW,  Akron,  Ohio,  and  subsequently  was  employed  in  a  similar  j 

_ _ 
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capacity  with  WADC,  Akron  (1939-1941),  and  with  WCAE,  Pittsburgh, 
Pennsylvania  (1941-1942).  He  served  in  the  Army  Air  Force  with  distinc¬ 
tion  during  World  War  n.  Following  completion  of  his  military  duty,  he 
was  employed  for  a  time  as  assistant  radio  director  for  a  radio  advertising 
agency,  and  as  program  announcer  with  WCAE.  From  1946  to  1948,  he 
was  program  director  for  Station  WTAX,  Springfield,  Illinois.  At 
the  beginning  of  1948,  he  was  appointed  general  manager  of  WKJF,  Pitts¬ 
burgh,  Pennsylvania.  While  holding  this  position  for  about  a  year,  he 
organized  and  operated  a  twenty-seven  station  FM  network  in  the  Tri-State 
area.  In  1949,  he  was  staff  announcer  at  WKDT  in  Pittsburgh  for  a  few 
months.  During  the  same  year  he  became  manager  of  Station  WTTT, 

Coral  Gables,  Florida;  in  1951,  he  became  chief  announcer  of  WTVJ, 

Miami,  and  later  in  the  year  served  as  a  producer-director.  While 
producer-director  he  directed  one  major  variety  program  and  occasional 

interview  programs.  In  1952,  he  was  made  program  director  of  that  station 

18/ 

and,  at  his  request,  became  its  commercial  coordinator  in  1953. — '  He 
informed  the  management  that  a  basic  conflict  had  arisen  between  the  duties 
assigned  to  him  as  program  director  and  interference  from  others  in 
carrying  out  his  program  policies.  Later  in  1953,  he  left  WTVJ,  due  in 
part  to  uncertainty  of  his  position  in  the  company,  and  accepted  employ¬ 
ment  as  radio  and  television  director  for  an  advertising  agency  in  Miami; 
he  is  also  casually  employed  by  WTVJ  as  "free  lance  talent.  "  Mr.  Phillips 
has  been  a  member  of  the  Florida  Association  of  Broadcasters  since  1950, 
and  has  held  memberships  in  various  organizations  in  other  communities, 
viz. ,  Advertising  Club  of  Pittsburgh,  as  representative  of  radio  stations 
to  the  Pennsylvania  Military  Manpower  Commission;  the  Governor’s  High¬ 
way  Safety  Council  of  Pennsylvania;  the  American  Legion  of  Hillcrest, 
Pennsylvania;  the  Aero  Club  of  Pittsburgh;  and  the  Junior  Chamber  of 
Commerce,  Springfield,  Illinois.  He  is  a  member  of  AFRA  and  a  charter 


18/  A  candor  question  has  been  raised  with  respect  to  Mr,  Phillips’ 
testimony.  We  think  that,  while  Mr.  Phillips  was  somewhat  halting  in 
the  furnishing  of  responses  upon  cross-examination,  a  review  of  the  com¬ 
plete  record  of  his  testimony  will  not  sustain  a  finding  of  lack  of  candor. 
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member  of  the  Air  Force  Association.  His  experience  in  the  field  of 
television  is  as  follows:  For  about  three  months  in  the  year  1949,  he  was 
a  staff  announcer  at  WKTV  in  Pittsburgh;  in  1951,  he  served  for  a  short 
time  as  a  staff  announcer  for  WTVJ  in  Miami,  and  later,  for  about  seven 
months,  he  was  chief  announcer  of  the  station.  In  that  capacity,  he  is 
shown  to  have  auditioned,  coached  and  supervised  the  performance  of 
other  announcers,  and  to  have  prepared  their  assignment  schedules.  He 
also  did  some  announcing  and  had  the  primary  responsibility  for  recom¬ 
mending  the  employment  of  persons  he  found  qualified  as  announcers. 

Later  in  the  same  year  (1951)  he  assumed  the  duties  of  producer-director, 
and,  as  such,  instructed  and  supervised  cameramen  in  the  performance 
of  their  several  duties,  was  responsible  for  lighting  and  special  sound 
effects,  and  he  guided  the  performance  of  audio  men  and  projectionists. 

He  did  his  own  switching  and  instructed  participants  in  variety  shows  and 
interviews.  Having  served  in  this  capacity  for  about  three  months,  he 
became  program  director  of  the  station  and  held  this  position  for  about 
one  year,  wherein  he  was  responsible  for  the  station's  programming  and 
production  department  with  a  staff  of  about  33  persons,  viz. ,  producers 
and  directors,  cameramen,  stage  managers,  traffic  and  continuity  writers 
and  announcers;  he  determined  whether  to  accept  or  reject  network  pro¬ 
grams;  and  he  supervised  the  presentation  of  public  service  matters.  He 
worked  in  association  with  local  public  service  organizations  with  regard 
to  their  programs  and  assisted  in  establishing  the  method  and  manner  of 
allocating  equal  facilities  to  the  qualified  candidates  for  public  office  who 
had  applied  for  their  use.  He  was  also  responsible  for  the  performance 

of  newscasters,  as  well  as  free  lance  talent  appearing  on  the  station, 
whom  he  selected,  instructed  and  coached.  He  also  had  the  responsibility 
for  presenting  various  film  shows,  as  well  as  live  entertainment,  religious, 
agricultural,  news,  talks,  and  discussion  programs.  In  connection  with 
the  East  Coast  proposal  herein,  he  will  have  the  authority  to  hire  and 
discharge  station  personnel. 

(e)  William  Atwill,  Jr. ,  treasurer,  director  and  8. 4%  stockholder, 
has  been  a  resident  of  Miami  Beach  for  the  past  twenty  years.  Following 
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graduation  from  Amherst  College  in  1926,  he  became  associated  with  a 
firm  of  investment  bankers,  first  in  Chicago  and  later  in  the  Miami  area. 
Since  1940,  he  has  been  sole  proprietor  of  Atwill  and  Company,  Investment 
Bankers,  Miami  Beach,  Florida.  In  addition  to  acting  as  underwriter  for 
corporations,  the  company  has  served  as  fiscal  advisor  to  the  communities 
of  Miami  Beach,  North  Miami,  Surfside,  Fort  Lauderdale,  Pompano, 
Hillsboro,  and  others,  with  respect  to  issuance  and  sale  of  their  securities. 
He  is  a  member  of  the  Investment  Bankers  Association  of  America,  Na¬ 
tional  Association  of  Security  Dealers,  Florida  Securities  Dealers  Associ¬ 
ation  and  the  Chicago  Bond  Club.  Mr.  Atwill  was  chairman  of  the  War 
Finance  Committee  for  Dade  County,  Florida,  directing  the  sale  of  War 
Bonds  in  1944  and  1945;  director  of  the  Miami  Heart  Institute  since  1949; 
a  director  of  the  Crime  Commission  of  Greater  Miami  since  1952;  member 
of  the  Dade  County  Research  Foundation  for  the  past  three  years  (an  organ¬ 
ization  composed  of  several  hundred  citizens  to  promote  good  government 
by  examining  the  work  of  public  bodies  in  Dade  County);  member  of  the 
Citizens  Board  of  the  University  of  Miami  for  the  past  five  years;  chair¬ 
man  of  the  Investment  Committee  of  the  Community  Chest  of  Miami  Beach 
to  supervise  the  commitment  and  collection  of  pledges  to  the  1953  Commu¬ 
nity  Chest  Drive;  vestryman  of  All  Souls  Episcopal  Church,  Miami  Beach, 
from  1949  to  1952;  member  of  the  Miami  Beach  Chamber  of  Commerce 
since  1948;  and  of  the  Miami  Beach  Rotary  Club  since  1950.  He  is  also 
a  member  of  several  social  clubs.  Mr.  Atwill  will  devote  Tuesday, 
Thursday  and  Saturday  afternoons,  from  2  to  4  o’clock,  to  the  station, 
and  additional  time  if  necessary;  he  will  secure  and  coordinate  speakers 
for  two  regularly  scheduled  public  service  programs,  in  addition  to  his 
main  function  of  overseeing  the  fiscal  problems  of  the  station. 

(f)  Edwin  Mead,  a  5%  stockholder,  resided  in  Miami  during  the 
greater  portion  of  the  period  1923  to  1942.  He  then  moved  his  home  to 
Mount  Dora,  Florida.  For  the  past  twelve  years,  he  has  divided  his  time 
about  equally  between  Mount  Dora  and  Miami  Beach,  maintaining  a  residence 
in  each.  In  1923,  Mr.  Mead  became  secretary- treasurer  of  a  construction 
company  and  in  1925  he  was  made  secretary-treasurer  of  a  company  holding 
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title  to  the  real  estate  of  his  brother  and  himself.  He  lived  in  Rockford, 
Illinois  from  1931  to  1935,  where  he  was  president  of  the  Illinois  National 
Bank  and  Trust  Company.  Mr.  Mead  served  with  the  Armed  Forces 
during  World  War  n.  He  has  been  president  of  the  Lincoln  Road  Associa¬ 
tion;  vice  president  of  the  Miami  Beach  Board  of  Realtors;  and  has  been 
active  in  the  Community  Chest  and  the  Red  Cross  campaigns. 

(g)  Dr.  Jack  O.  W.  Rash,  a  3%  stockholder,  has  resided  in  Miami 
almost  continuously  since  the  year  1935.  He  is  engaged  in  the  practice  of 
medicine.  Since  1937,  he  has  been  a  member  of  the  Dade  County  Medical 
Association,  Florida  State  Medical  Association,  and  Hie  American  Medical 
Association.  He  has  been  a  member  of  the  Southern  Medical  Association 

since  1946.  He  is  a  member  of  the  Board  of  Censors  of  the  Dade 
County  Medical  Association  and  serves  on  the  Fee  Schedule  Committee  of 
the  Florida  Medical  Association;  board  member  of  the  Miami  Heart  Insti¬ 
tute;  member  of  the  American  Heart  Association;  consultant  in  medicine. 
Veterans  Administration  Hospital,  Coral  Gables,  Florida;  consultant, 
Florida  Vocational  Rehabilitation  service;  formerly  served  as  a  consultant 
to  the  Surgeon  General's  Office  at  Biltmore  General  Hospital,  Coral  Gables, 
Florida;  1947-1948;  member  of  the  Dade  County  Blood  Bank,  Crime  Com¬ 
mission  of  Greater  Miami,  American  Red  Cross,  Reserve  Officers  Asso¬ 
ciation,  American  Farm  Bureau,  Y.M.C.A.,  Lighthouse  for  the  Blind, 
Florida  Association  of  Blood  Banks,  Florida  Blue  Shield  (board  member), 
and  chairman,  Dade  County  Medical  Association  Advisory  Board  to  Selective 
Service.  Dr.  Rash  served  as  a  Flight  Surgeon  during  the  war,  and  holds 
a  commission  as  a  Lieutenant  Colonel  in  the  Air  Force  Reserve.  He  will 
be  concerned  with  arranging  health  programs  and  will  take  part  personally 
in  two  presently  scheduled,  entitled  "Medicine  and  You"  and  "You  and 
Your  Child." 

(h)  Gail  W.  Compton,  a  2%  stockholder  and  the  proposed  assistant 
manager  in  charge  of  programming  and  production,  resides  in  Coral  Gables, 
Florida.  Following  graduation  from  Dartmouth  College,  he  pursued  a 
course  of  study  at  the  University  of  Wisconsin  Agricultural  College.  There¬ 
after,  he  was  engaged  for  a  period  in  farming  and  raising  livestock.  In 
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1940,  he  served  as  police  reporter  on  a  Chicago  newspaper,  and,  from 

1941,  to  1949,  he  was  farm  editor  of  the  Chicago  Tribune,  where  he  pre¬ 
pared  a  daily  by-line  column  on  activities  at  the  Tribune’s  experimental 
farms  and  wrote  booklets  on  agricultural  subjects.  He  traveled  throughout 
the  United  States,  Canada  and  Mexico  doing  national  and  international 
stories  on  agriculture.  He  covered  United  Nations  agricultural  conferences. 
He  is  a  Scout  adviser,  a  member  of  the  Coral  Gables  Police  Pistol  Club, 
and  of  the  P.  T.  A.  of  two  schools  in  Coral  Gables  since  moving  from 
Chicago;  a  life  member  of  the  Illinois  St.  Andrews  Society  which  operates 

a  Scottish  old  peopled  home;  a  member  of  the  Foundation  Club  of  Chicago, 
Dartmouth  College  Alumni  interviewing  committee,  the  American  Red 
Cross,  and  the  Sports  Car  Club  of  America.  He  has  also  worked  on 
Community  Fund  and  Red  Cross  drives  in  Chicago.  He  will  handle  pro¬ 
gramming  and  production.  His  television  background  is  as  follows:  He 
created  and  produced  several  new  network  television  programs  for  an 
advertising  agency  in  Chicago  during  the  five-year  period  next  preceding  . 
1953.  He  is  shown  to  have  produced  the  agricultural  network  program 
"R.  F.D.  America,  ’’  to  have  participated  in  originating  several  network 
quiz  shows  and  the  Peabody  award-winning  network  feature  MSaturday  at 
the  Zoo.  ”  He  also  originated  and  produced  "The  Pet  Show, M  one  of  Chi¬ 
cago’s  oldest  television  programs,  concerning  which  an  award  was  re¬ 
ceived,  and  he  assisted  in  the  development  of  pilot  programs  during  the 
kinescope  stage.  Mr.  Compton  has  been  program  director  of  Station 
WITV  in  Fort  Lauderdale,  Florida,  for  the  past  year.  It  is  planned, 
initially,  that  he  will  assume  the  duties  of  general  manager  of  the  station 
herein  proposed  with  reference  to  the  production  of  all  programs,  and 
he  will  assist  in  the  planning  and  development  of  the  station’s  agricultural 
shows  and  personally  participate  in  ’’Today’s  Almanac”  and  "The  Green 
Thumb.  ’’ 

(i)  Joseph  J.  Orr,  a  2%  stockholder,  has  resided  in  Dade  County, 
Florida  for  the  past  42  years  and  is  presently  a  resident  of  Miami,  where 
he  operates  a  building  construction  firm.  He  has  participated  in  various 
community  and  public  service  activities,  viz. ,  he  is  a  member  of  Miami 
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Kiwanis  Club;  Elks  Club;  Citizens  Charter  Revision  Committee  (Miami); 
Metropolitan  Miami  Municipal  Board  and  chairman  of  the  advisory  com¬ 
mittee;  Masonic  and  Shrine  organizations;  Executives'  Association  of 
Greater  Miami  -  past  president;  Chamber  of  Commerce  of  Miami  -  past 
president,  and  past  national  councilor;  South  Florida  Children's  Hospital  - 
past  vice  president;  and  North  East  Miami  Improvement  Association, 
director.  During  World  War  n,  Mr.  Orr  was  a  member  of  the  Civil 
Defense  Council  of  Dade  County,  organized  the  Division  of  Communications 
and  Transportation,  and  was  chairman  of  Civil  Protection.  Mr.  Orr  is  a 
member  of  the  Long  Term  Capital  Improvement  Budget  Committee  of  the 
City  of  Miami,  and  Chairman  of  the  sub-committee  on  Sanitation  and  Gar¬ 
bage  Disposal.  He  has  held  several  offices  in  the  Associated  General 
Contractors  of  America.  He  will  arrange  for  talent  on  two  public  service 
programs  ("Labor  Speaks"  and  "Labor- Management  Forum"). 

(j )  Russell  Allen  Williams,  a  1%  stockholder,  has  been  a  resident 
of  Miami  since  1933.  He  was  employed  by  Abbott  Laboratories  of  Chicago 
as  public  relations  director  and  in  sales  from  1925  until  his  retirement 
in  1953,  and  has  maintained  a  business  office  in  Miami  since  1925.  He 
was  graduated  from  the  University  of  Toronto,  1923,  D.D.S. ;  and  from 
Royal  College  of  Dental  Surgery  with  the  degree  of  L.D.S.  Mr.  Williams 
taught  astronomy  at  Rollins  College  (Winter  Park,  Florida)  from  1930  to 
1933,  and  has  given  a  course  in  philosophy  at  Lake  Worth,  Florida,  for 
the  Scottish  Rite,  since  1929.  He  served  in  the  Canadian  Army  during 
World  War  I.  and  is  shown  to  have  participated  actively  with  civic,  fraternal 
and  public  welfare  groups  and  organizations  in  the  Miami  area,  viz.  since 
1931,  he  has  been  a  member  of  the  Rotary  Club  and  was  a  member  of  the 
Rotary  International  Commission  from  1944  to  1946;  in  1948,  he  was  sub¬ 
chairman  of  the  Dade  County  Cancer  Society;  in  1948-1949,  sub-chairman 
of  the  March  of  Dimes  Campaign;  from  1937  to  1945,  chairman  of  the 
Speakers  Committee  of  the  Special  Guests  Committee  of  Dade  County 
Community  Chest;  from  1941  to  1949,  a  member  of  the  board  of  the  South 
Florida  Children's  Hospital  and  vice  president  for  two  years;  since  1950, 
he  has  been  a  member  of  the  Greater  Miami  Crime  Commission;  from 
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1947  to  1949,  served  on  a  special  committee  on  juvenile  delinquency  in 
Dade  County;  in  1951,  chairman  of  the  Committee  for  Improvement  of 
Instruction  in  Dade  County  Schools;  from  1936  to  1937,  board  member  of 
the  American  Red  Cross,  Dade  County  Chapter;  from  1934  to  1949,  mem¬ 
ber  of  the  American  Legion  and  for  a  time  served  as  vice  chairman  for 
the  post  or  district;  and  in  1948,  national  chairman  for  memorials  for  the 
American  Legion  and  was  a  member  of  the  National  Americanism  Com¬ 
mittee.  He  established  Rollins  College  Observatory  in  1930  and  the  Gulf 
Stream  Astronomical  Association  in  1951.  Mr.  Williams  was  a  Deputy 
Sheriff  of  Dade  County,  from  1941  to  1946.  Mr.  Williams  is  currently 
conducting  a  series  of  52  telecasts  on  Station  WITV,  Fort  Lauderdale, 
Florida,  entitled  'Tour  Universe, "  which  deals  with  astronomy  and  other 
scientific  subjects.  He  will  appear  as  talent  in  the  proposed  program, 

"We  Believe. " 

(k)  Esther  A.  Poppell,  a  1%  stockholder,  has  resided  in  Miami 
since  1901,  and  has  there  been  engaged  in  the  practice  of  law  for  the  past 
twenty-one  years.  She  is  a  member  of  the  Dade  County  Bar  Association, 
the  Florida  Bar  Association,  Florida  Association  of  Women  Lawyers 
(president),  National  Association  of  Women  Lawyers,  the  Biscayne  Busi¬ 
ness  and  Professional  Women's  Club  (president),  State  Legislative  Com¬ 
mittee  for  the  Soroptimists,  and  is  State  Legislative  Chairman  of  the 
Florida  Federation  of  Business  and  Professional  Women.  She  is  also  a 
member  of  the  Scholarship  Committee  of  the  Miami  Women's  Club,  the 
Miami  Opera  Guild,  the  Anna  Miller  Circle  of  the  Elks  which  provides 
for  a  Crippled  Children's  Home  in  Umaleta,  Florida,  and  of  the  Committee 
for  Improvement  of  the  Bay  Oaks  Home  for  the  Aged  at  Miami.  She  is  a 
member  of  the  Eastern  Star  and  is  active  in  the  Ladies  Auxiliary  of  the 
Brotherhood  of  Railroad  Trainmen.  She  will  appear  as  talent  on  the  pro¬ 
posed  program,  "We  Believe. " 

In  order  to  become  acquainted  with  commercial  television  operation, 
Messrs.  Silvers,  Mead,  Pallot  and  Atwill,  who,  together  with  Lee  Phillips, 
compose  East  Coast's  board  of  directors,  have  visited  and  observed  the 
equipment,  facilities  and  operating  methods  used  at  television  stations 
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WTVJ  in  Miami  and  WITV  in  Fort  Lauderdale. 

South  Florida  Television  Corporation 

7.  This  applicant  is  a  Florida  corporation  with  authority  to  engage 
in  the  business  of  television  broadcasting.  It  has  die  following  authorized 
capital  stock:  1, 500  shares  -  $10.00  par  value  Class  A  common  stock; 

600  shares  -  $10.00  par  value  Class  B  common;  4,000  shares  -  $100.00 
par  value  preferred;  and  250  shares  $10.00  par  value  employees  stock. 
Voting  rights  attach  only  to  the  Class  A  common.  The  employees  stock 
is  to  be  available  to  salaried  personnel  at  prices  determined  by  the  board, 
and  it  is  planned  that  182- 1/2  shares  thereof  will  be  issued  to  the  super¬ 
visory  (key)  employees  when  operations  commence,  the  remainder  to  be 
held  for  subsequent  distribution  among  staff  members.  By  virtue  of  his 
services  in  connection  with  the  planning,  filing  and  prosecution  of  the 
instant  application,  Jack  C.  Stein  (president  and  director)  has  been  auth¬ 
orized  by  the  other  stockholders  of  the  corporation  to  subscribe  for  300 
shares  of  the  Class  B  common  stock,  supra.  The  officers,  directors 
and  stockholders  of  South  Florida  and  the  interest  of  each  appear  in  the 
following  table: 

Class  A  Common  Stock  Preferred  Stock 
Shares  Issued  Shares  Subscribed 


Jack  C.  Stein 

Pres.  &  Dir. 

250  (27. 17%) 

575 

James  Lawrence 
Fly 

Chairman,  Bd. 
of  Directors 

120  (13.04%) 

92 

Bernard  Allen 
Mayer 

V.  Pres.  &  Dir. 

100  (10. 8%) 

230 

M.  Lewis  Hall 

Sec.  &  Dir. 

30  (3. 26%) 

69 

Charles  O.  Leffler 

Treas.  &  Dir. 

30  (3. 26%) 

69 

Leo  J.  Adeeb 

Director 

50  (5. 43%) 

115 

Harry  L.  Carpel 

150  (16.30%) 

345 

Francis  X.  Farrey 

20  (2. 17%) 

46 

Paul  L.  E.  Helliwell 

20  (2. 17%) 

46 

Edwin  C.  Lunsford 

20  (2. 17%) 

46 

Ellwood  C.  Nance 

20  (2. 17%) 

46 
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Class  A  Common  Stock  Preferred  Stock 
Shares  Issued  Shares  Subscribed 


Luther  L.  Chandler 

20  (2. 17%) 

46 

George  H.  Cooper 

20  (2. 17%) 

46 

Luther  Jones 

20  (2. 17%) 

46 

John  M.  Kuder 

30  (3.  26%) 

69 

Labe  Mell 

20  (2. 17%) 

46 

920 

1,932 

(a)  Jack  C.  Stein  served  with  the  Air  Corps  from  1940  to  1945, 
being  separated  from  this  service  as  a  Major.  He  has  been  a  permanent 
resident  of  Miami  Beach  since  1947.  He  has  voted  in  the  Miami  area  for 
two  years.  In  1941,  he  retained  an  apartment  in  Miami,  and  during  the 
war  spent  his  off-duty  time  there  when  possible.  He  has  an  interest  in  ? 
printing  business  in  Atlanta,  Georgia,  the  Stein  Foundation  in  Atlanta, 
and  in  several  wholesale  liquor  distributorships  and  other  interests  in 
that  area  and  in  Augusta,  Georgia  and  Jacksonville,  Florida.  Mr.  Stein 
is  not  presently  active  in  these  enterprises,  but  restricts  himself  to  over¬ 
all  policy  discussions  with  the  active  managements  thereof.  In  Atlanta, 
he  is  a  member  of  the  American  Legion,  the  Masons  and  the  Chamber  of 
Commerce.  In  Miami,  he  belongs  to  the  Exchange  Club,  Chamber  of 
Commerce  and  the  Parent-  Teachers  Association.  Since  1952,  Mr,  Stein 
has  confined  his  activities  almost  entirely  to  the  television  proposal  of 
South  Florida.  He  will  devote  full  time  to  the  construction  and  initial 
operation  of  the  proposed  television  station.  After  it  becomes  established, 
he  intends  to  give  about  one-half  of  his  time  to  its  management  and  oper¬ 
ation. 

Mr.  Stein  filed  an  application  as  an  individual  for  the  subject  tele¬ 
vision  channel  in  December,  1952,  stating  in  such  application  he  might 
form  a  corporation  at  a  later  date.  Such  application  was  withdrawn  when 

the  corporate  applicant  South  Florida  filed  its  application  in  November, 

19/  • 

1953. — ■  Mr.  Fly,  who  had  represented  Mr.  Stein  in  the  filing  of  his 

19/  Exception  is  taken  to  the  failure  of  the  Examiner  to  find  that  Mr. 
Stein’s  individual  application  was  a  "strike"  application;  the  record  does 
not  support  such  a  finding. 
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individual  application,  was  the  first  to  join  Mr.  Stein  in  the  prospective 
corporation,  and  Mr.  Fly  was  followed  by  Messrs.  Carpel,  Mayer,  Hall 
and  Adeeb.  Thereafter,  various  members  of  this  group  suggested  other 
persons;  each  member  who  had  agreed  to  join  approved  subsequent  mem¬ 
bers  until  the  present  total  of  16  stockholders  was  reached.  All  names 
of  and  data  with  respect  to  proposed  new  stockholders  were  transmitted 
to  Mr.  Fly  before  ultimate  selection  was  made. — ' 


20/  By  a  running  series  of  exceptions  South  Florida  presses  forcibly  for 
a  finding,  or  group  of  findings,  that  it  is  unique  as  a  locally  evolved  ap¬ 
plicant,  selectively  formed,  with  democraticlly  created  policies  and  pro¬ 
grams  ideally  suited  to  the  community  which  have  received  the  most  care¬ 
ful  judgment  of  the  members  of  the  applicant  to  the  end  that  they  will 
combine  originality  and  constructiveness  with  practicability,  and  with  a 
committee  framework  that  will  keep  the  applicant  attuned  to  community 
need.  The  Examiner  made  his  findings  relative  to  South  Florida  as  he 
found  the  evidence  to  be.  We  have  considered  these  exceptions  of  South 
Florida  and  made  certain  adjustments  in  the  findings  as  we  view  the 
evidence.  For  the  most  part,  however,  we  find  the  exceptions  invalid. 

To  grant  them  completely  would  be  to  ignore  various  record  indications: 
that  certain  local  public  service  sustaining  programs  would  yield,  if 
necessary,  to  meet  option  time  network  commitments,  and  that  the  pro¬ 
gram  schedule  was  put  together  with  full  knowledge  of  this  eventuality 
(Tr.  1231-2);  that  a  South  Florida  witness  testified  to  a  minimum  of  425 
meetings  with  other  members  of  the  applicant  on  television  matters,  but 
on  being  questioned  by  the  Examiner,  said  only  approximately  8  were 
formal  meetings  (Tr.  1322);  that  two  of  the  committees  have  never  had  a 
formal  meeting  (Tr.  1436)  and  the  Citizens  Advisory  Board  has  met  only 
once  (Tr.  1387,  1389-90);  that  the  original  group  of  South  Florida  was 
composed  of  Messrs.  Stein,  Fly,  Carpel  and  Mayer,  whose  combined 
local  residence  is  not  long-standing  and  whose  local  civic  participation 
is  not  strong,  and  one  of  the  reasons  for  adding  a  series  of  stockholders 
from  Miami  and  outlying  areas,  with  long-standing  civic  associations  was 
to  strengthen  South  Florida*  s  application  (Tr.  1500-1);  that  a  South  Florida 
witness,  questioned  as  to  his  origin  of  the  hour  figure  for  the  time  he 
would  spend  at  the  station,  replied,  ". .  .1  recollect  that  they  asked  me 
for  this  figure,  and  said  they  had  to  know  it  for  reasons  of  their  own.  I 
see  what  they  are.  That  is  when  I  gave  the  four  hour  figure,  the  best 

guess _ "  (Tr.  1418).  The  examples  are  not  exhaustive;  nor  are  they 

cited  in  derogation  of  the  applicant  as  an  applicant.  Each  applicant  makes 
the  best  case  it  can  for  hearing  purposes.  Nonetheless,  it  is  the  respon¬ 
sibility  of  the  Commission  to  make  its  findings  on  the  basis  of  the  whole 
record,  and  in  view  of  this  record  the  requested  findings  are  not  supported 
except  to  the  extent  reflected  herein. 
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(b)  James  Lawrence  Fly  is  a  graduate  of  the  United  States  Naval 
Academy  and  served  in  the  Armed  Forces  during  World  War  I.  He  is  an 
attorney  at  law.  From  1929  to  1934,  he  was  special  assistant  to  the  At¬ 
torney  General  of  the  United  States;  from  1934  to  1939,  General  Counsel 
for  the  Tennessee  Valley  Authority;  and,  from  1939  to  1944,  Chairman  of 
the  Federal  Communications  Commission  and  of  the  Board  of  War  Com¬ 
munications.  Since  1945,  Mr.  Fly  has  been  engaged  in  the  practice  of 
law.  In  1944-1945,  he  maintained  a  family  residence  in  Miami 
Beach.  In  connection  with  his  law  practice,  he  has  offices  in  New  York 
City  and  Washington,  D.  C.  Since  1951  he  has  resided  in  Daytona  Beach, 
approximately  250  miles  from  Miami,  where  he  owns  his  home.  He  also 
maintains  an  apartment  in  New  York  City.  In  1951,  Mr.  Fly  became  an 
official  of  two  business  concerns  in  Lake  Alfred,  Florida.  He  is  shown 
to  have  done  considerable  writing  on  legal  and  broadcasting  subjects.  In 
the  year  1946,  he  was  Arbitrator  in  the  National  Maritime  Strike,  and 
served  as  Chairman  of  the  Presidential  Fact  Finding  Board,  West  Coast 
Longshore  Industry.  He  is  a  board  member  of  the  American  Civil  Liberties 
Union;  member  of  the  American  Academy  of  Arbitrators  and  of  the  Arbi¬ 
tration  Panels  of  the  American  Arbitration  Association  and  the  United 
States  Conciliation  Service.  He  is  a  member  of  the  Foreign  Policy  Asso- 

I 

ciation  and  an  honorary  life  member  of  the  Radio  and  Television  Executives 
Society.  Over  the  past  several  years,  he  inspected  several  television 
stations,  appeared  on  numerous  network  radio  and  television  programs; 
and,  in  connection  with  his  law  practice,  had  advised  on  various  phases 
of  broadcasting  station  policy.  In  the  event  the  instant  application  of  South 
Florida  should  be  granted,  Mr.  Fly  will  retire  from  the  active  practice 
of  law  and  devote  at  least  50%  of  his  time  to  the  proposed  station  and  as 
much  more  time  as  is  necessary.  He  will  maintain  a  residence  in  the 
Miami  area.  As  board  chairman  of  South  Florida,  he  will  preside  at  all 
meetings  of  the  stockholders  and  directors;  serve  as  chief  policy  adviser 
to  his  associates;  observe  the  effectuation  of  program  policies;  give  attention 
to  network  relations,  station  representation  relations  and  planning  for  the 
future;  and  represent  the  station  in  industry  conferences  and  at  other  public 
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and  governmental  meetings. 

(c)  Bernard  Allen  Mayer  has  resided  in  Miami  Beach  since  1952. 

Following  graduation  from  the  University  of  Pittsburgh  in  1939,  he  became 

associated  for  a  short  period  with  the  Cleveland  Playhouse,  where  he 

played  featured  and  supporting  roles.  He  later  engaged  in  radio  and 

21  / 

transcription  work —  ,  joined  Little  Theater  groups  and  touring  com¬ 
panies,  and,  in  1941  and  1942,  he  managed  motion  picture  theaters. 

Upon  completion  of  his  service  with  the  Armed  Forces  in  1946,  he  engaged 
in  the  frozen  foods  business  in  the  Baltimore- Washington  area,  and,  since 
1951,  he  has  been  a  food  broker  in  Miami.  Mr.  Mayer  is  a  member  of 
the  Miami  and  Miami  Beach  Chambers  of  Commerce  and  of  the  Exchange 
Club  of  Bayshore.  He  is  identified  with  Sunshine  Theaters,  Inc. ,  a  corpo¬ 
ration  designed  to  promote  and  bring  additional  professional  theaters  into 
the  Miami  area.  He  will  serve  as  sales  manager  of  the  television  station. 
Mr.  Mayer  will  take  in  a  partner  for  the  active  management  of  his  other 
business  interests.  This  will  be  done  so  that  he  can  spend  full-time  per¬ 
forming  his  duties  as  Vice-President,  Director  and  Sales  Manager,  of 
South  Florida.  As  sales  manager  he  will  receive  a  base  salary  of  $10,000 
per  year. 

(d)  M.  Lewis  Hall  has  resided  in  Miami  since  1933,  where  he  is 
engaged  in  the  practice  of  law.  He  owns  and  operates  cattle  ranches  in 
Florida.  Mr.  Hall  is  a  veteran  of  both  World  Wars,  a  member  of  the 
Military  Order  of  World  Wars,  is  active  in  the  Masons  and  Shriners,  and 
is  a  charter  member  of  the  Orange  Bowl  Committee.  In  addition  to  his 
duties  as  officer  and  director  of  the  corporate  applicant  herein,  he  will 
serve  as  its  local  legal  counsel. 

(e)  Charles  Doyle  Leffler  was  retired  from  the  U.  S.  Navy  (26  years' 
service)  with  the  rank  of  Rear  Admiral  in  the  year  1945.  He  was  awarded 

21/  The  transcription  work  was  largely  in  connection  with  singing  com¬ 
mercials  for  Life  Savers.  The  radio  work  was  in  connection  with  Little 
Theatre  groups  doing  radio  techniques;  Mr.  Mayer  testified  that  'It  has 
been  so  long  ago  that  I  have  forgotten  a  lot  of  it — it  was  almost  like  class¬ 
room  study  in  radio  and  radio  technique."  Tr.  1372-3.  This  is  the  extent 
of  his  experience  in  the  broadcast  field. 
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the  Legion  of  Merit  by  his  Service  and  the  Southern  Cross  of  Brazil  by 
the  President  of  that  country.  Admiral  Leffler  has  been  a  resident  of 
Miami  since  1900.  The  record  reveals  that  he  is  a  director  of  several 
concerns,  viz. ,  the  Belcher  Oil  Company,  Belcher  Towing  Company, 
Florida  Dairies  Company,  Asphalt  Sales  Company,  Radiant  Oil  Company, 
and  the  First  National  Bank  of  Miami.  Among  his  civic  and  public  service 
activities  are  the  following:  From  1948  to  1953,  director  of  the  Dade 
County  Blood  Bank;  in  1951,  chairman  of  the  Miami  Armed  Forces  Blood 
Procurement  Program;  director  of  the  Budget  Committee  of  the  Community 
Chest  (1950-1951);  1946  to  1950,  trustee  of  the  Jackson  Memorial  Hospital. 
For  several  years,  he  was  a  director  of  the  Miami  Chamber  of  Commerce 
and  is  presently  on  its  executive  committee.  He  is  a  member  of  the  Miami 
Public  Works  Committee;  trustee  of  the  foundation  which  supports  the 
Crime  Commission  of  Greater  Miami;  trustee  and  vice  chairman  of  the 
board  of  trustees  of  the  Miami  YWCA;  director,  and  for  several  years 
chairman,  of  the  Industrial  Development  and  Executive  Committees  of 
the  Miami  Chamber  of  Commerce;  chairman  of  the  Biscayne  Bay  Conser¬ 
vation  Association;  state  chairman  of  the  American  Heritage  Foundation; 
member  of  the  Miami  Rotary  Club;  director  of  the  Pan-American  League; 
member  of  the  United  States  Military  Academy  Association  and  the  Reserve 
Officers  Association.  He  will  devote  approximately  four  hours  each  week 

to  the  affairs  of  the  proposed  station  in  connection  with  his  duties  as 

22/ 

treasurer. —  He  will  serve  on  the  Committees  on  Public  Relations 
and  on  Finance  and  Profit  Sharing. 

(f)  Leo  J.  Adeeb  has  resided  in  Miami  since  1936.  He  is  an  auto¬ 
mobile  dealer  at  Miami  Beach  and  an  officer  of  a  savings  and  loan  associ¬ 
ation  in  Hialeah.  For  some  years,  he  has  been  a  stockholder  of  the 
Miami  Beach  Baseball  Club  and  was  its  sole  owner  for  about  one  year. 

Mr.  Adeeb  is  a  member  of  the  Miami  Beach  Chamber  of  Commerce  and 

22/  When  shown,  on  cross-examination,  Exhibit  7,  a  balance  sheet  filed 
with  the  South  Florida  application,  Admiral  Leffler  said:  TT  have  not  seen 
that  sheet  before,  not  to  my  recollection,  and  I  think  I  would  have  remem¬ 
bered.  "  Tr.  1434. 
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has  actively  participated  in  its  affairs.  In  1952,  he  organized  a  traffic 
safety  committee  for  that  organization  and  conducted  an  annual  drive.  He 
is  a  member  and  past  president  of  the  Miami  Beach  Kiwanis  Club;  member 
and  former  vice  president  of  the  Gridiron  Club;  chairman  of  the  board  of 
trustees  of  the  Syrian- Lebanon  American  Club;  and  former  chairman  of 
the  trustees  which  raised  funds  for  and  built  its  social  and  welfare  center 
in  Miami.  For  two  years  he  served  on  the  Annual  Cuba  Day  Committee 
which  is  designed  to  promote  good  will  between  Cuba  and  Florida.  Each 
year  he  sponsors  a  high  school  essay  contest  and  is  active  in  the  "Boss 
for  a  Day"  program  which  the  Chamber  of  Commerce  conducts  with  the 
local  high  schools.  For  some  years  he  has  led  fund-raising  operations 
in  connection  with  Community  Chest,  Red  Cross  and  Cerebral  Palsy  organ¬ 
izations  .  He  served  on  the  committee  which  built  Miami's  Mercy  Hospital, 
and,  through  the  Variety  Club,  he  participated  in  the  erection  of  Variety 
Childrens  Hospital.  Mr.  Adeeb  will  devote  at  least  one  hour  each  week 
to  the  proposed  station  in  connection  with  its  traffic  safety  program.  He 
will  serve  on  the  Committee  on  Finance  and  Profit  Sharing. 

(g)  Harry  L.  Carpel  is  not  a  resident  of  Miami,  but  spends  about  4 
months  out  of  the  year  there.  He  plans  to  make  Miami  his  residence  after 
his  coming  retirement  which  he  plans  very  shortly.  He  is  shown  to  have 
been  one  of  the  pioneers  in  the  frozen  food  business,  and,  for  many  years; 
to  have  operated  large  food  distributorships  in  the  Washington- Baltimore 
area.  He  is  a  founder  of  the  National  Food  Distributors  Association  and 
served  as  a  director  for  twenty-seven  years.  He  has  made  substantial 
contributions  to  the  Children's  Hospital  and  the  Providence  Hospital  in 
Washington,  D.  C.  He  will  serve  on  two  of  the  applicant's  stockholder 
committees,  hereinafter  discussed:  the  Committees  on  Public  Relations 
and  on  Finance  and  Profit  Sharing. 

(h)  Francis  X.  Farrey  has  resided  in  Miami  since  1920  and  is  there 
engaged  in  the  wholesale  hardware  business.  He  is  also  an  officer  of  an 
investment  company.  Mr.  Farrey  is  a  charter  member  and  past  president 
of  the  Miami  Beach  Kiwanis  Club  and  has  served  on  various  committees 

of  the  Miami  and  Miami  Beach  Chambers  of  Commerce.  He  will  devote 
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at  least  four  hours  each  week  to  purchasing  aspects  of  the  station1  s  oper¬ 
ation.  He  will  serve  on  the  Program  Policy  Committee. 

(i)  Paul  L,  E.  Helliwell  has  been  a  resident  of  Miami  since  1939, 
and  is  there  engaged  in  the  practice  of  law.  He  served  with  distinction  in 
the  Armed  Forces  during  World  War  H.  Mr.  Helliwell  is  honorary  counsel 
of  the  Government  of  Thailand  for  Southeastern  United  States,  and  for  the 
past  three  years  has  been  on  the  faculty  of  the  Miami  University  Law 
School.  He  is  a  member  and  past  director  of  the  Dade  County  Bar  Asso¬ 
ciation,  and  a  member  of  the  Florida,  the  New  York  and  the  American 
Bar  Associations.  He  will  serve  on  the  applicants  proposed  Public  Re¬ 
lations  Committee. 

(j )  Edwin  C.  Lunsiord  has  been  a  practicing  dentist  in  Miami  for 
the  past  23  years.  He  is  a  veteran  of  World  War  I.  In  the  year  1921,  he 
became  a  member  of  the  American  Dental  Association  and  has  been  active 
on  its  international  relations  and  affairs  committee,  arranging  joint  meet¬ 
ings  and  developing  standards  for  dentistry.  He  serves  on  the  board  of 
directors  of  the  American  Association  of  Orthodontists  and  on  the  board 
of  regents  of  the  International  College  of  Dentists.  He  is  past  president 
of  the  Southern  Society  of  Ortho-dentists  and  of  the  Florida  State  and  the 
East  Coast  Dental  Societies.  In  1946,  he  was  regent  for  the  Federation 
Dentaire  Internationale,  collaborating  with  foreign  countries  in  setting 
standards  and  improving  relations  within  the  profession.  He  is  also  a 
member  of  the  American  College  of  Dentists,  the  American  Academy  of 
Dental  Medicine  and  the  American  Society  of  Dentistry  for  Children.  As 

a  member  of  the  Miami  Kiwanis,  he  was  active  in  originating  a  dental 
clinic  for  underprivileged  children.  He  is  chairman  of  the  Kiwanis  com¬ 
mittee  in  connection  with  its  program  to  build  a  central  blood  bank  for  the 
Miami  community;  serves  on  the  International  Affairs  Committee  of  the 
Miami  Chamber  of  Commerce;  and  is  a  member  of  the  Elks  and  the  Florida 
Air  Pilots  Association.  He  will  devote  at  least  two  hours  of  his  time  each 
week  to  the  station’s  proposed  medical  programming.  He  will  serve  on 
the  Public  Relations  Committee. 
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(k)  Ell  wood  C.  Nance  is  a  resident  of  Tampa,  Florida,  225  miles 
from  Miami.  He  is  president  of  the  University  of  Tampa  and  for  many 
years  has  been  a  writer,  lecturer  and  educator.  He  is  a  member  of  the 
Advisory  Committee  for  the  Third  Army,  and  is  identified  with  numerous 
military,  academic,  civic,  fraternal  and  other  public  service  groups  and 
organizations.  He  served  with  distinction  in  both  World  Wars  and  was  a 
chaplain  and  trainer  of  Army  chaplains  during  World  War  H.  He  will 
move  to  Miami  in  the  event  of  a  grant  of  South  Florida's  application.  It 
is  planned  that  he  will  serve  as  public  service  director  of  the  proposed 
station  and  will  devote  full  time  to  his  duties  in  connection  therewith.  He 
will  serve  on  the  Committees  on  Public  Relations  and  on  Scholarships. 

(l)  Luther  L.  Chandler  has  resided  in  Goulds,  Florida,  20  miles 
from  Miami,  for  the  past  44  years.  He  is  engaged  as  a  fruit  and  vegetable 
grower  and  has  interests  in  several  other  branches  of  agriculture.  He  is 
also  part  owner  in  a  bakery  establishment  in  South  Miami  and  has  interests 
in  insurance  and  banking  businesses  in  the  Miami  area.  In  1928,  he  par- 
ticipated  in  the  organization  of  the  Florida  Tariff  Association,  a  grower’ s 
organization,  and  from  time  to  time  has  served  as  its  manager,  secretary 
and  president.  He  has  served  as  a  member  of  the  State  Budget  Commission 

and  the  Florida  Citrus  Commission.  As  chairman  of  the  State  Budget 
Commissions  Airborne  Committee,  he  participated  in  negotiating  the 
arrangements  for  the  Miami  International  Airport.  For  a  time  he  served 
on  the  Department  of  Agriculture  War  Board,  as  a  member  of  the  Produc¬ 
tion  and  Marketing  Administration,  and  was  a  consultant  to  the  War  Man¬ 
power  Commission  and  to  the  Office  of  Price  Administration.  He  was 
vice  president  of  the  Dade  County  Community  Chest  when  first  organized 
and  was  a  member  of  the  committee  which  raised  funds  to  build  the  James 
Archer  Smith  Hospital  in  Homestead.  He  is  presently  director  of  that 
hospital.  Mr.  Chandler  will  devote  at  least  two  hours  of  his  time  each 
week  in  connection  with  the  station's  proposed  agricultural  programming. 

He  will  serve  on  the  Committee  on  Agriculture. 

(m)  George  H.  Cooper  has  resided  in  Princeton,  Florida,  20  miles 
from  Miami,  since  1925.  He  operates  a  fruit  grove  and  a  substantial 
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agricultural  supply  company.  He  is  a  member  and  past  president  of  the 
Redland  District  Lions  Club;  member  and  past  director  of  the  Redland 
District  Chamber  of  Commerce;  member  of  the  Agricultural  Committee 
of  the  Miami  and  Florida  State  Chambers  of  Commerce;  former  division 
chairman  of  the  Community  Chest;  member  of  the  American  Red  Cross; 
council  member  to  the  Boy  Scouts  of  America;  member  of  the  South  Dade 
Parent- Teachers  Association;  member  and  past  president  of  the  Florida 
Horticultural  Society;  member,  past  president  and  director  of  the  Florida 
Seedmens  Association;  charter  member  of  the  Florida  Nurserymen's 
Association;  and  vice-president  of  the  Dade  County  Growers  Marketing 
Association.  Mr.  Cooper  is  a  trustee  of  the  Redland  School  District. 

He  will  devote  a  minimum  of  two  hours  each  week  in  connection  with  the 
operation  of  the  proposed  station,  with  particular  reference  to  its  agricul¬ 
tural  programming.  He  will  serve  on  the  Committees  on  Agriculture  and 
on  Program  Policy. 

(n)  Luther  Jones  resides  in  Belle  Glade,  Florida,  81  miles  from 
Miami,  where  he  is  the  editor  and  publisher  of  a  weekly  newspaper,  and 
where  he  sells  real  estate  and  is  engaged  in  farming.  Mr.  Jones  is  pres¬ 
ident  of  the  board  of  commissioners  of  the  Shawango  Drainage  District, 
president  of  the  board  of  commissioners  of  the  North  New  River  Drainage 
District,  chairman  of  the  State  Chamber  of  Commerce  Flood  and  Water 
Control  Committee,  district  director  of  the  Red  Cross,  chairman  of  the 
Glades  Evacuation  Committee,  member  of  the  local  Selective  Service 
Board  and  of  the  Belle  Glade  Housing  Authority,  past  chairman  of  the 
Crippled  Children's  Clinic,  and  a  member  of  the  Rotary  and  Elks  Clubs, 
the  American  Legion  and  the  Masons.  He  will  devote  at  least  two  hours 
each  week  to  the  proposed  station,  with  particular  reference  to  its  agri¬ 
cultural  programming.  He  will  serve  on  the  Committees  on  Agriculture 
and  on  Program  Policy  (of  which  latter  he  is  chairman). 

(o)  John  M.  Kuder  resides  in  Lake  Alfred,  Florida,  250  miles  from 
Miami.  He  pioneered  in  the  citrus-bi-product  industry  and  is  president 
and  director  of  several  companies.  He  holds  membership  in  Scottish 
Rite,  Shrine,  Elks,  Rotary  Club  and  the  American  Legion.  In  the  year 
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1943,  he  served  as  president  of  die  Winter  Haven  Chamber  of  Commerce, 
and,  for  the  past  four  years,  has  been  president  of  the  Gulf  Ridge  Council 
of  the  Boy  Scouts  of  America,  which  embraces  several  counties.  Mr. 

Kuder  will  devote  at  least  two  hours  each  week  in  connection  with  different 
proposed  agricultural  programs.  He  will  serve  on  the  Agriculture  Com¬ 
mittee. 

(p)  Labe  Mell  has  resided  in  the  Miami  area  since  1927.  He  served 
in  the  Army  during  World  War  n  and  was  discharged  as  a  Sergeant  in  the 
Field  Artillery.  From  July,  1946  to  January  1948,  he  was  the  manager 
of  a  motion  picture  theatre  in  Miami.  In  1948,  he  became  associated  with 
radio  station  WQXR  in  New  York  City,  in  the  program  department.  He 
attended  the  DuMont- NYU  Television  School  in  New  York,  studying  televi¬ 
sion  techniques,  viz.,  Iconoscope  camera  operation,  programming,  lighting, 
video  operations,  and  other  allied  activities.  In  July,  1948.  he  returned 
to  Miami,  and  was  employed  in  a  three- fold  capacity,  as  (a)  engineer  for 
radio  station  WMIE,  (b)  technician- cameraman  in  connection  with  the 
establishment  of  television  station  WTVJ  and  (c)  theatre  manager.  In 
December  1948,  he  became  engaged  almost  exclusively  in  the  work  of 
preparing  WTVJ  for  its  initial  television  operation,  and.  in  that  connection 
he  was  particularly  engaged  in  wiring  and  camera  work  and  in  operation 
engineering.  During  the  period  of  some  15  months  following  his  employ¬ 
ment  with  WTVJ,  Mr.  Mell  was  a  TV  trainee  under  the  G.I.  Bill.  He 
severed  his  connections  with  WMIE  in  March  of  1949.  when  WTVJ  com¬ 
menced  operations.  His  duties  with  WTVJ  were  supervision  of  the  film 
section,  film  editor,  cameraman,  video-audio  operator,  as  well  as  pro¬ 
jection,  lighting  and  prop  work.  He  was  appointed  film  buyer  for  the 
station  in  June  of  1949.  In  August  of  1949,  he  was  appointed  producer- 
director.  He  produced  and  directed  many  shows,  such  as  forums,  quiz 
programs,  musicals  and  remotes.  In  July,  1951,  WTVJ  placed  all  of  its 
film  work  in  Reela  Films,  Inc. ,  which  was  a  corporation  set  up  by  that 
station  to  handle  all  its  film  work.  Mr.  Mell  was  appointed  General 
Manager  of  this  organization,  continuing  his  work  as  station  film  buyer. 
There  was  appointed  at  WTVJ  in  December  1951,  an  executive  committee. 
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of  which  Mr.  Mell  was  one  of  the  original  members.  He  served  on  this 
committee  until  the  time  of  his  separation  from  the  station  in  October  of 
1953.  The  committee  in  question  was  composed  of  the  station’s  department 
heads  and  was  designed  for  the  purpose  of  discussing  and  working  out 
station  problems.  Most  of  the  operating  policies,  as  such,  followed  at 
WTVJ  were  used  in  drafting  a  set  of  administrative  policies  for  the  South 
Florida  proposal  herein.  Since  October  of  1953,  Mr.  Mell  has  been  em-  . 
ployed  by  this  applicant  in  connection  with  the  preparation  and  prosecution 
of  its  television  proposal  presently  in  hearing.  In  the  event  the  South 
Florida  application  should  be  approved,  he  will  devote  full  time  to  the 
operation  of  the  station  in  the  capacity  of  assistant  station  manager  and 
operations  manager.  His  past  experience  in  television  has  not  included 
regular  supervision  over  such  staff  personnel  as  the  chief  engineer,  pro¬ 
gram  director,  sales  director,  public  service  director,  news  director, 
children  and  women’s  director,  or  sports  director. 

Committees:  South  Florida  has  established  six  committees,  com¬ 
posed  of  stockholders  (identified  supra),  except  as  otherwise  in  this  para¬ 
graph  indicated.  The  Program  Policy  Committee  met  on  several  occasions 
prior  to  December  1,  1953,  "to  set  a  pattern  for  a  statement  of  program 
policy  for  approval  by  the  balance  of  the  stockholders,  "  and  will  be  avail¬ 
able  for  consultation  with  the  citizens  advisory  group,  hereinafter  dis¬ 
cussed,  when  required.  The  Committee  on  Agriculture  includes  Mr. 

Steffani,  the  Dade  County  Agricultural  Agent.  The  function  of  this 
committee  will  be  to  advise  the  station  management  with  regard  to  agri¬ 
cultural  programming  and  to  establish  liaison  with  local  organizations 
and  groups  engaged  in  agricultural  pursuits.  It  will  meet  at  least  four 
times  each  year.  The  Committee  on  Public  Relations  will  serve  to  super¬ 
vise  the  public  relations  of  the  applicant  corporation  and  coordinate  the 
station’s  television  facilities  with  worthy  civic,  educational,  charitable, 
religious  and  various  public  service  organizations  and  groups.  The  Com¬ 
mittee  on  Finance  and  Profit  will  supervise,  plan  and  provide  for  the 
finances  of  the  station  and  will  submit  recommendations  as  to  the  amount 
of  profits  to  be  distributed  and  the  recipients.  It  will  meet  at  least 
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quarterly.  The  Committee  on  Scholarships  will  consist,  in  addition  to 
Dr.  Ellwood  C.  Nance,  of  Dr.  H.  Franklyn  Williams  (Vice  President, 

Dean  of  Students  and  Chairman  of  the  Committee  on  Science,  University 
of  Miami),  Dr.  Sydney  Head  (Chairman  of  the  Radio  and  Television  De¬ 
partment  of  the  University  of  Miami),  Vernon  Bronson  of  the  Lindsley 
Hopkins  Vocational  School  of  Dade  County,  and  Anna  Brenner  Myers 
(member  of  the  Dade  County  School  Board).  The  applicant  proposes  to 
grant  scholarships  annually  to  high  school  and  University  students  or  other 
qualified  individuals  showing  promise  in  radio  and  television  broadcasting 
talent.  This  committee  will  supervise  the  program.  The  Citizens  Advisory 
Board  will  have  the  following  membership:!  Frank  M.  Dunbangh,  chairman 
of  the  Florida  Association  for  the  United  Nations  and  faculty  member  of 
the  University  of  Miami;  Mrs.  Francis  Miller,  a  housewife;  Faris  Cowart. 
Florida  Governor  of  the  Notre  Dame  Foundation,  Director  of  the  Kiwanis 
Club  of  Southwest  Miami,  and  a  Commissioner,  Board  of  Pilot  Commis¬ 
sioners  and  Port  Wardens,  Port  of  Miami;  J.  N.  McArthur,  president  of 
the  Miami  Chamber  of  Commerce;  S.  D.  Weissbuch,  Regional  Board 
Chairman  of  the  National  Conference  of  Christians  and  Jews;  W.  Keith 
Phillips,  former  mayor  of  Coral  Gables  and  presently  a  member  of  the 
City  Commission  and  president  of  the  Florida  League  of  Municipalities; 
Alton  Williams,  State  Negro  Service  Officer  for  the  Veterans  Administra¬ 
tion;  Paul  Wolfe,  president  of  the  Local  655,  American  Federation  of 
Musicians;  and  Dr.  H.  Franklyn  Williams,  Vice  President  of  the  University 
of  Miami.  This  board  has  been  established  to  counsel  and  advise  the  station 
on  adherence  to  its  statement  of  program  policy,  to  suggest  revisions  in 
same,  and  to  assist  in  planning,  preparing  and  executing  programs  pro¬ 
posed.  It  proposes  to  meet  each  month  to  participate  on  a  program  to  be 
presented  over  the  station  entitled  "Channel  7  Reports. " 
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Sunbeam  Television  Corporation 

8.  This  applicant  was  organized  in  accordance  with  and  pursuant 
to  Florida  law  to  carry  on  the  business  of  television  broadcasting. 

The  officers,  directors  and  stockholders  of  this  applicant  are  as 
follows: 


Percentage  of  Voting 
Stock  Presently  Owned 
Office  or  Subscribed  1/ 


Sidney  D.  Ansin 

President — director 

10% 

O  / 

Edmund  D.  Ansin 

— 

11.3%— 

Ronald  M.  Ansin 

— 

11. 3%-7 

Catchings  Therrel 

Secretary — director 

10% 

Charles  L.  Clements 

Treasurer — director 

10% 

A.  H.  McClain 

AssTt.  Treas. — director 

10% 

Harold  Zinn 

Vice- Pres.  — director 

10% 

Sarah  F.  Milledge 

Director 

5% 

David  J.  Heffernan 

Director 

2. 5% 

Clyde  H.  Lucas 

Director 

5.0% 

T.  W.  Slack 

Director 

2.4% 

Edwin  M.  Spence 

Vice- Pres,  —director 

5% 

W.  R.  Robbins 

Director 

5% 

Phillip  E.  Groh,  Jr. 

— 

1.25% 

Loraine  L.  Groh 

— 

1.25% 

1/  Mr.  Ansin  is  the  only  stockholder;  the  others,  including  his  sons, 
have  subscribed  to  the  stock  percentages  indicated  above.  These  sub- 
cribers  will  not  be  called  upon  to  pay  their  respective  amounts  to  the 
corporation  unless  and  until  a  construction  permit  is  granted  to  Sunbeam. 

2/  The  stock  of  Mr.  Ansin1  s  sons,  Edmund  N. ,  and  Ronald  M.  Ansin, 
will  be  voted  by  their  father,  until  completion  of  their  education  and  mili¬ 
tary  service  and  until  they  are  in  a  position  to  assume  full  duties  in 
connection  with  the  proposed  television  station. 
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(a)  Sidney  D.  Ansin  has  lived  in  Miami  Beach,  Flordia,  since 
1941.  He  maintains  legal  residence  and  votes  in  Massachusetts.  He  is 
shown  to  have  established,  and  to  have  operated  successfully  over  the 
past  twenty- five  years,  two  substantial  shoe  manufacturing  companies 
in  Massachusetts,  one  of  which  he  has  sold.  In  Florida,  he  has  been  en¬ 
gaged  chiefly  in  real  estate  operations  and  heads  a  number  of  real  estate 
firms  and  a  large  construction  company.  During  the  past  five  years,  he 
has  been  an  officer,  director  and  stockholder  of  the  two  shoe  manufacturing 
corporations  aforementioned,  and  an  officer,  director  and  trustee  for 
Ansin  Trust,  owner  and  stockholder  of  a  number  of  real  estate  develop¬ 
ment  concerns.  He  has  been  active  with  respect  to  the  Mount  Sinai  Hospital, 
and  to  some  degree  as  to  the  National  Conference  of  Christians  and  Jews 
and  the  Dade  Community  Relations.  For  the  past  five  years,  he  has  served 
as  vice  president  of  Temple  Beth  Sholom,  and,  for  the  past  three  years, 
he  has  served  on  the  Greater  Miami  Jewish  Federation  Budget  Committee 
and  was  chairman  in  1953.  He  is  a  director  of  the  Miami  Jewish  Old  Age 
Home,  and  has  served  as  delegate  to  the  Community  Relations  Board. 

Mr.  Ansin  attended  the  1954  NARTB  convention  and  has  visited  several 
TV  stations  in  the  area.  As  president,  director  and  executive  operating 
head  of  the  applicant  corporation,  he  will  devote  full  time  to  the  operation 
of  the  proposed  station. 

Exception  has  been  taken  to  the  failure  of  the  Examiner  to  find,  in 
effect,  that  Sunbeam  is  in  fact  a  real  estate  venture,  born  of  Mr.  Ansin' s 
realization  that  the  several  hundred  acres  he  owned,  or  controlled  through 
companies,  were  valuable  for  television  purposes.  Mr.  Ansin  testified 
that  he  was  the  moving  spirit  in  the  organization  of  Sunbeam.  The  acreage, 
owned  in  part  by  his  wife  and  two  boys,  the  remainder  by  his  boys,  is  in 
the  Antenna  Farms  District.  Certain  acreage  therefrom  was  sold  to 
WTVJ  for  $70, 000;  another  parcel  to  Biscayne  for  $78, 000.  An  option  on 
another  parcel  has  been  given  to  Public  Service  Television,  applicant  in 
the  Channel  10  proceeding,  Miami;  if  Public  Service  Television  and  Sun¬ 
beam  are  both  successful  applicants,  they  may  jointly  occupy  a  transmitter 
site  covered  by  such  option.  Mr.  Ansin  became  interested  in  television 
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when  brokers  called  him  about  "certain  land  that  was  dormant  at  that 
time. ”  Tr.  2136.  He  sold  it  to  WTVJ,  and  in  discussions  with  that  station 
learned  there  were  going  to  be  more  channels  on  the  air.  "Catchings 
Therrel,  my  attorney  on  that  deal  was  with  me  when  we  discussed  the 
matter.  . . .  After  we  left  that,  Catchings  said  to  me:  'Well,  it  looks  like 
you  will  be  in  the  television  business  soon. Mr.  Ansin  replied:  "Yes, 
this  is  a  new  industry,  and  it  may  be  worth  looking  into. "  Tr.  2136-7. 
Sunbeam  will  pay  the  aforesaid  members  of  the  Ansin  family  $60, 000  per 
year  for  a  lease  of  land,  including  studios  to  be  erected  by  the  lessor  at  a 
cost  of  approximately  $325,000,  the  land  itself  being  worth  in  the  neighbor¬ 
hood  of  $100,000.  Sunbeam  will  pay  said  members  $30,000  per  year  for  a 
lease  of  land,  including  tower  and  transmitting  facilities  to  be  erected  by 
the  lessor.  Sunbeam  is  borrowing  $750,000  for  television  purposes  from 
a  trust  fund  for  the  two  boys.  Mr.  Therrel  has  been  Mr.  Ansin' s  attorney 
for  years;  Mr.  Zinn  has  also  acted  as  Mr.  Ansin' s  attorney.  Mr.  Slack 
has  sold  property  to  and  for  Mr.  Ansin,  and  appraised  and  managed  prop¬ 
erty  for  him.  Mr.  Ansin  is  one  of  Mr.  McClain's  best  10  clients.  Mr, 
Ansin  has  had  business  dealings  with  Mr.  Slack,  a  realtor.  Mortage 
loans  have  been  made  on  houses  built  by  Mr.  Ansin  by  a  bank  with  which 
Mr.  Clements  is  associated. 
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Full  consideration  has  been  given  to  the  exception,  and  it  is  denied. 
The  profit  motive  does  not  introduce  a  conduct  question;  and  the  evidence, 
which  includes  Mr.  Ansin* s  testimony  that  one  of  his  motives  was  for  civic 
betterment  and  that  he  had  never  been  a  speculator,  does  not  show  that 
Sunbeam  has  been  organized  for  purposes  of  speculation  in  a  television 
permit  or  license.  We  observe  also  that  the  rate  of  return  on  the 
land  and  improvements  is  not  indicated  to  be  an  abnormal  rate  of  return. 
Further,  there  is  not  shown  here  more  than  a  grouping  of  individuals 
known  to  each  other.  A  further  exception  raises  a  question  respecting 
the  alleged  violation  of  a  fiduciary  relationship  on  the  part  of  Mr.  Ansin 
in  the  lending  of  funds  held  in  trust  for  members  of  his  family  to  the  Sun¬ 
beam  applicant,  in  the  manner  above  recited.  This  exception  is  likewise 
denied.  To  construe  trust  instruments  in  order  to  make  a  definitive 
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determination  ab  Initio  as  to  whether  there  was  involved  misfeasance  or 
nonfeasance  of  a  trustee  is  a  matter  concerning  which  this  Commission 
has  no  primary  jurisdiction  and  as  to  which  this  Commission  cannot  make 
a  definitive  ruling.  See  Memorandum  Opinion  and  Order  of  November  24, 
1954  In  re  Port  Arthur  College,  Port  Arthur,  Texas,  FCC  54M-1439; 

13484. 

(b)  Catchings  Therrel  has  been  a  resident  of  Miami  Beach,  Florida, 
for  the  past  twenty-seven  years.  He  is  a  practicing  attorney  there.  Mr. 
Therrel  served  approximately  fifteen  years  as  a  board  member  of  the 
Miami  Beach  Chamber  of  Commerce,  and  for  a  time  as  Chairman  of 
Personnel,  Board  of  the  City  of  Miami  Beach.  He  is  a  member  of  the 
American,  Florida  and  Dade  County  Bar  Associations;  and  serves  as  a 
board  member  for  the  Miami  Beach  First  National  Bank,  the  Chase  Federal 
Savings  and  Loan  Association,  the  Community  National  Bank  of  Bal  Harbour, 
and  is  an  officer  and  board  member  of  an  abstract  and  title  company.  Mr. 
Therrel  was  a  Major  in  World  War  I,  and  is  a  member  of  the  Reserve 
Officers  Association.  He  is  also  a  member  of  the  Fund  Raising  Committee 
of  the  National  Conference  of  Christians  and  Jews.  Mr.  Therrel  is  past 
commander  of  the  American  Legion  (Miami  Beach);  member  of  the  Military 
Order  of  the  World  Wars,  and  the  Veterans  of  Foreign  Wars;  and  past 
director  and  officer  of  the  Miami  Beach  Chamber  of  Commerce.  His  par¬ 
ticipation  will  be  as  a  director  and  an  officer  of  the  applicant  corporation. 

(c)  Charles  L.  Clements  has  been  a  resident  of  Miami  Beach  for 
the  past  twenty- eight  years.  He  is  president  and  director  of  a  savings  and 
loan  association,  former  president  and  director  of  a  bank,  and  president 
of  an  insurance  agency,  all  of  Miami  Beach,  Florida.  He  has  served  as 

a  director  of  the  Miami  Beach  Chamber  of  Commerce  since  1928;  is  past 
president  of  the  Miami  Beach  Chamber  of  Commerce  and  of  the  Dade 
County  Community  Chest;  and  for  several  years  (1928-1933)  served  on  the 
Miami  Beach  City  Council.  He  is  past  president  of  the  Florida  Savings 
Building  and  Loan  League;  president  of  the  United  States  Savings  and  Loan 
League;  and  has  been  director  of  the  Miami  Beach  First  National  Bank 
since  1945.  Mr.  Clements'  participation  will  be  as  an  officer  and  director 


172 


5004 

(5635) 


of  the  applicant  corporation. 

(d)  A.  H.  McClain  has  been  a  resident  of  the  Miami  metropolitan 
area  since  the  year  1925,  except  for  the  interval  from  1930  to  1939,  which 
he  spent  in  the  Canal  Zone  and  Texas  in  connection  with  business.  His 
business  career  started  as  an  associate  with  the  American  Foreign  Banking 

Corporation  at  Cristobal,  Canal  Zone.  He  later  joined  a  commercial 
airline  company  and  served  in  a  supervisory  accounting  capacity.  For  a 
time  he  was  chief  marketing  accountant  for  substantial  concerns,  and, 
since  the  year  1939,  he  has  been  associated  with  a  firm  of  certified  public 
accountants  in  Miami.  Mr.  McClain  is  past  president  of  the  Dade  County 
Society  of  Certified  Public  Accountants;  past  director  of  the  Florida  Institute 
of  Certified  Public  Accountants;  and  is  presently  a  member  of  both  organ* 
izations,  as  well  as  the  American  Institute  of  Accountants.  He  was  pres¬ 
ident  of  the  Coral  Gables  Civitan  Club  in  the  year  1949,  and  a  member 
from  the  year  1948  to  1951.  He  will  supervise  the  stations  auditing 
department.  He  will  devote  to  these  duties  roughly  ten  hours  each  week, 
for  which  he  expects  to  be  compensated. 

(e)  Harold  Zinn  is  a  resident  of  Miami  Beach,  Florida.  He  has 
practiced  law  in  Dade  County  since  the  year  1941,  except  for  the  period 

of  his  military  duty  during  World  War  H.  In  the  year  1951,  he  was  elected 
president  of  the  Miami  Beach  Bar  Association,  and  in  May  of  1952,  he 
was  appointed  Associate  Municipal  Judge  for  the  City  of  Miami  Beach. 

He  has  participated  in  several  annual  American  Fed  Cross  and  Community 
Chest  drives,  and  in  1951  was  made  chairman  of  the  Combined  Jewish 
Appeal  for  the  City  of  Miami  Beach.  He  is  presently  a  member  of  the 
Florida,  Dade  County  and  Miami  Beach  Bar  Associations,  and  for  some 
years  has  been  a  member  of  the  Miami  Beach  Kiwanis  Club.  It  will  be 
the  responsibility  of  Mr.  Zinn  to  supervise  the  production  of  one  of  the 
applicants  proposed  programs  entitled  TtHeart  of  the  LawM  and  it  will  be 
moderated  by  him.  He  plans  also  to  serve  as  the  applicants  liaison  with 
official  and  semi-official  organizations  in  the  Miami  area.  He  will  devote 
approximately  ten  hours  each  week  to  his  duties  at  the  station. 
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(f )  Sarah  F.  Milledge  has  resided  in  Dade  County,  Florida,  since 
1927.  She  is  shown  to  have  been  particularly  active  over  a  period  of  years 
in  civic,  religious  and  public  service  work  throughout  the  Miami  area, 
and  devotes  twenty-five  to  thirty  hours  each  week  to  this  work.  In  the 
Miami  Shores  Community  Church  (non-denominational),  she  served  as 

a  teacher  for  many  years,  was  made  chief  school  superintendent,  and  is 
presently  supervisor  of  the  high  school  department.  She  has  served  as 
vice  president  of  the  Miami  Council  of  Church  Women  and  is  first  vice 
president  of  the  Miami  branch  of  the  Florida  chain  of  Missionary  Assemblies. 
Mrs.  Milledge  is  also  a  member  of  the  board  of  the  Miami  Council  of 
Churches;  past  president  of  the  Children's  Service  Bureau;  secretary  of 
the  Community  Chest;  regional  chairman  of  the  Chest  drive;  vice  president 
of  the  Welfare  Planning  Council;  and  president  of  the  Visiting  Nurses  Asso¬ 
ciation.  She  is  a  member  of  the  executive  committee  of  the  Dade  County 
Council  of  Community  Relations  and  of  the  Dade  County  Children's  Com¬ 
mission.  She  has  worked  in  various  capacities  in  the  Parent- Teachers 
Association,  including  service  as  president  of  the  Miami  Shores  Parent- 
Teachers  Association.  In  the  year  1952,  she  was  the  recipient  of  an  award 

with  her  husband  as  outstanding  Christian  parents.  Mrs.  Milledge 
is  especially  identified  with  the  community  as  a  Girl  Scout  volunteer, 
having  served  as  leader,  district  chairman,  and  county  commissioner. 

In  1952,  she  received  an  award  for  her  activities  in  that  behalf.  Mrs. 
Milledge  will  devote  full  time  to  her  duties  as  public  service  and  women's 
director  of  the  proposed  station  and  will  participate  in  "Social  Secretary", 
"Birthday  Party",  and  "Sunday  School",  as  well  as  other  programs. 

(g)  David  J.  Heffeman  has  resided  in  Miami  for  the  past  forty- two 
years  and  has  been  Judge  of  the  Civil  Court  of  Record  for  Dade  County 
since  July  1927.  He  has  been  a  member  of  the  Knights  of  Columbus  since 
1908,  was  made  Grand  Knight  in  1916,  and  served  as  District  Deputy  in 
the  years  1916  and  1917.  He  has  been  a  member  of  the  B.P.O.E.  since 
1918  and  was  Exalted  Ruler  in  the  years  1923  and  1924;  he  is  a  member 
of  the  American  Red  Cross  and  has  been  director  of  the  Dade  County 
Chapter  for  about  five  years;  chairman  of  the  Relief  Fund,  Ohio  River 
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Valley  Flood  Sufferers  in  1937;  member  of  the  board  of  directors  of  the 
Red  Cross  Chapter  since  1926;  for  many  years  an  officer  and  director  of 
the  Miami  Lighthouse  for  the  Blind;  president  of  the  Little  Flower  Confer¬ 
ence,  St.  Vincent  de  Paul  Society,  for  the  past  twenty  years;  president  of 
the  Diocesan  Council  of  the  National  Council  of  Catholic  Men  from  1942  to 
1948;  board  member  of  Catholic  Charities  for  the  past  three  years;  trustee 
of  Mercy  Hospital  since  1946;  participated  in  drives  conducted  by  the 
Y.M.C.A.,  the  local  Chamber  of  Commerce  and  the  Community  Chest; 
and  for  two  years,  president  of  Baby  Milk  Fund.  Judge  Heffernan  is  a 
member  of  the  American,  Dade  County,  and  Florida  State  Bar  Associations, 
and  of  the  American  Judicature  Society.  He  received  an  award  in  the  year 
1948  for  distinguished  service  on  the  Bench  of  Dade  County  for  having 
demonstrated  "unqualified  impartiality  to  the  citizens  of  this  community, 
regardless  of  race,  or  creed,  or  clan,  for  loyalty  to  the  cause  of  better 
human  relations  in  community  at  times  of  high  tension. "  This  award  was 
made  by  the  Miami  Roundtable  of  the  National  Conference  of  Christians 
and  Jews.  He  will  supervise  and  moderate  one  of  the  applicant's  proposed 
programs  entitled  "Community  Forum.  ” 

(h)  T.  W.  Slack  has  been  a  resident  of  Coral  Gables— in  the  Miami 
metropolitan  area— since  1944,  and  is  engaged  in  the  real  estate  business. 
He  is  a  member  of  the  American  Institute  of  Real  Estate  Appraisers.  He 
is  past  president  of  the  South  Florida  Chapter,  Institute  of  Real  Estate 
Management  and  of  the  Hartford,  Connecticut,  Real  Estate  Board;  national 
vice  president  of  the  National  Association  of  Real  Estate  Boards;  past  vice 
president  of  the  Connecticut  State  Association  of  Real  Estate  Boards; 
associate  director  of  the  Miami  Chamber  of  Commerce  in  1952;  and  chair¬ 
man  of  the  Red  Cross  drive,  Real  Estate  Division,  for  three  years.  Mr. 
Slack  has  taught  courses  in  appraising  at  both  the  University  of  Miami  and 
the  University  of  Florida.  He  is  a  past  chairman  of  the  Educational  Com¬ 
mittee  for  the  Florida  Association  of  Real  Estate  Boards.  Mr.  Slack  is 
shown  to  have  taken  an  interest  in  slum  clearance  and  has  been  a  student 
of  city  growth,  having  been  a  member  of  the  Urban  Land  Institute  and  of 

the  Society  of  Industrial  Realtors  for  some  years.  As  sales  director 
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of  the  proposed  television  station,  Mr.  Slack  will  devote  approximately 
ten  hours  each  week,  on  a  compensated  basis,  to  his  duties  in  that  con¬ 
nection;  one  of  such  duties  is  to  see  that  the  commercial  policy  as  set  by 

the  board  is  being  carried  out.  He  testified  that  no  commercial  policy 

23/ 

has  yet  been  established,  it  being  premature  at  this  time.— 

(i)  Edwin  M.  Spence  was  born  January  19,  1887,  and  has  resided 
in  Miami  since  1943.  He  received  his  early  education  in  the  public  schools 
of  Atlantic  City,  New  Jersey,  and,  upon  completion  thereof,  became  asso¬ 
ciated  with  his  father  in  the  retail  furniture  business  in  that  city,  serving 
as  salesman,  credit  manager,  sales  manager,  and  buyer.  While  residing 
in  Atlantic  City,  he  was  active  in  various  charitable,  civic  and  fraternal 
organizations.  In  the  year  1921,  he  was  employed  to  assist  in  the  prepar¬ 
ation  of  plans  and  specifications  for  the  erection  of  the  studios  and  offices 
of  Radio  Station  WPG,  and  to  supervise  the  building  and  installation  and  the 
construction  of  equipment.  He  was  authorized  to  engage  engineers  and  the 
necessary  personnel.  He  served  as  manager  of  the  station  for  a  number 
of  years.  When  WPG  was  acquired  by  the  Columbia  Broadcasting  System 
in  the  year  1930,  he  was  made  vice  president  and  general  manager  of  the 
new  operating  company.  He  is  shown  to  have  assisted  and  advised  with  the 
owner  and  manager  of  the  Atlantic  City  Steel  Pier  and  the  general  manager 
of  the  Atlantic  City  Auditorium  and  Convention  Hall  regarding  the  selection 
of  talent  for  their  shows.  Some  of  the  persons  selected  were  leading  band 
leaders  and  entertainers  of  the  country.  He  attended  the  Radio  Conference 
for  the  Secretary  of  Commerce  in  the  year  1925,  and  served  on  committees 
when  the  Radio  Act  was  written  and  adopted.  Mr.  Spence  was  one  of  the 
early  directors  of  the  National  Association  of  Broadcasters;  he  served  for 
a  time  as  chairman  thereof;  and  was  a  member  of  various  committees.  He 
terminated  his  association  with  the  Columbia  Broadcasting  System  in  1935, 
to  become  vice  president  and  general  manager  of  Radio  Station  WBAL, 
Baltimore,  Maryland.  He  held  this  position  for  about  three  years.  In 


23/  But  see  Sunbeam  Exhibit  303,  at  page  5,  which  includes  a  statement 
of  commercial  policies. 
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1938,  Mr.  Spence  was  made  secretary- treasurer  of  the  National  Associa¬ 
tion  of  Broadcasters,  and,  for  a  time,  served  as  acting  general  manager. 

In  1940,  he  became  stockholder  and  general  manager  of  the  licensee  of 
Radio  Station  WWDC  in  Washington,  D.  C. ,  and  later  became  a  director 
and  vice  president  of  such  licensee.  Mr.  Spence  laid  out  the  plans  and 
supervised  the  construction  of  the  stations  studios  and  offices.  He  engaged 
the  personnel  and  was  responsible  for  developing  the  stations  operating 
policy.  In  the  year  1943,  he  took  up  his  residence  in  Florida.  Since  1943, 
Mr,  Spence  has  not  been  employed  by  any  broadcasting  station,  or  other¬ 
wise  been  connected  with  the  broadcasting  business  with  one  exception: 
during  the  early  operating  days  of  WTVJ  he  acted  as  its  sales  representative 
in  selling  spot  announcements  on  a  13- week  shopped  guide  type  of 
program.  In  an  effort  to  keep  abreast  of  developments  in  television  Mr. 
Spence  has  attended  equipment  exhibits,  NARTB  conventions,  and  state 
and  regional  meetings,  and  has  visited  and  observed  the  operation  of 
numerous  television  stations.  The  biography  presented  in  evidence  con¬ 
cerning  Mr.  Spence  reveals  that  he  was  the  originator  of  various  radio 
programs  which  are  presently  established  in  the  industry.  In  the  years 
1949  and  1950,  he  was  appointed  chairman  of  arrangements  for  radio  and 
television  coverage  for  the  Shrine  Convention  of  North  America  held  at 
Atlantic  City.  Mr.  Spence  is  a  charter  member  of  the  Atlantic  City 
Kiwanis  Club  and  served  as  its  secretary  for  over  ten  years;  life  member 
of  the  Morris  Guards  (a  military  and  social  organization  in  Atlantic  City 
in  active  existence  over  sixty  years);  member  and  past  officer  of  various 
fraternal  organizations,  viz. ,  the  Trinity  Lodge  of  Atlantic  City  and  the 
Atlantic  Commandery,  Knights  Templars  of  Atlantic  City,  New  Jersey; 
life  member  of  the  Cr«cent  Temple  of  Trenton,  New  Jersey;  member  of 
the  Radio  Pioneers  Club  of  New  York  City;  member  of  the  Red  Fez  Club 
(Mahi  Shrine  of  Miami,  Florida);  member  of  the  Mental  Health  Society  of 
Southeastern  Florida;  member  of  the  Men's  Club  of  Miami  Beach  Commu¬ 
nity  Church.  He  is  also  shown  to  be  a  contributor  to  several  charity 
causes.  Mr.  Spence  has  visited  50  television  stations  from  coast  to  coast, 
and  has  attended  all  of  the  national  conventions  of  the  NARTB,  with  the 
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exception  of  1953.  Mr.  Spence  will  devote  full  time  to  his  duties  as 
general  manager  of  the  proposed  television  station. 

(j )  Clyde  H.  Lucas  has  been  a  resident  of  Miami  since  the  year 
1946.  He  was  engaged  in  the  entertainment  business  for  many  years 
(1920-1946).  For  the  seven-year  period  preceding  1930,  he  was  employed 
with  Mname"  bands,  and,  for  some  time  thereafter,  in  association  with 
his  brother,  he  appeared  on  numerous  radio  programs,  stage  shows,  and 
in  motion  picture  shorts.  From  1946,  when  he  came  to  Miami,  until  1948, 
he  was  in  the  real  estate  business,  building  a  subdivision.  In  the  year 
1948,  he  became  associated  with  Station  WTVJ  in  Miami  in  the  capacity 

of  program  manager,  and  participated  in  the  initial  stages  of  the  station's 
operation.  He  continued  in  this  capacity  for  three  years  and  two  months, 
his  duties  including  those  of  supervisor  of  the  program  department  personnel, 
viz. ,  producers,  stage  managers,  traffic  department  operators  and  an¬ 
nouncers.  He  is  shown  to  have  initiated  a  number  of  television  programs 
on  the  station  and  to  have  been  responsible  for  the  selection  and  scheduling 
of  network  features  which  were  offered.  Mr.  Lucas  left  WTVJ  because 
of  a  difference  of  opinion  with  the  management  as  to  how  the  programming 
should  be  achieved.  He  was  asked  by  the  manager  to  vacate  the  position 
of  program  director,  but  could  have  remained  at  the  same  salary  in  another 
capacity — producing  and  directing  new  shows  and  supervising  all  musical 
activities  of  the  station — which  he  elected  not  to  do.  Upon  leaving  WTVJ 
at  the  end  of  1951,  he  built  a  house,  speculated  in  some  lots,  and  for  a 
period  of  nine  months  established  and  supervised  a  new  branch  of  the 
Miami  Conservatory  of  Music.  Mr.  Lucas  is  shown  to  have  participated 
in  the  preparation  of  the  applicant's  program  schedule,  to  have  proposed 
several  program  formats,  and  is  responsible  for  the  date  submitted  by 
the  applicant  with  reference  to  the  duties  and  the  general  utilization  of  the 
station's  proposed  personnel.  He  will  devote  full  time  to  his  duties  as 
program  director  of  the  proposed  station. 

(k)  W.  R.  Robbins  has  resided  in  Miami,  Florida,  for  the  past 
forty- three  years.  He  is  the  owner  of  a  roofing  company  in  that  city,  and, 
in  addition,  is  engaged  in  the  business  of  citrus  fruit  growing.  Mr.  Robbins 
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has  been  a  member  of  the  Rotary  Club  of  Miami  since  1949,  and  was  its 
president  for  one  term;  member  of  the  Miami  Chamber  of  Commerce  for 
the  past  ten  years  and  a  director  since  1953;  director  of  the  Y.M.C.  A. 
of  Miami  since  1952,  and  secretary  of  the  board  of  directors  for  the  past 
year;  chairman  of  the  Roofing  and  Sheet  Metal  Contractors  Division  of  the 
Community  Chest  for  one  year;  member  of  the  Florida  Aberdeen  Angus 
Association;  member  of  the  Florida  Citrus  Mutual  and  of  the  American 
Society  of  Sanitary  Engineers.  Mr.  Robbins  will  devote  approximately 
ten  hours  each  week  to  supervising  the  station1  s  agricultural  programs. 

(l)  Phillip  E.  Groh,  Jr. ,  has  resided  in  the  Miami  area  since 
1949.  He  first  became  associated  with  television  in  the  year  1938,  when 
he  made  a  tour  of  Chicago  schools  in  connection  with  experimental  work. 

He  joined  a  group  of  the  associates  of  Dr.  Lee  DeForest  in  1939  and  visited 
several  technical  schools  in  that  year.  He  served  with  the  Armed  Forces 
during  World  War  H.  In  1945,  he  operated  the  radio  and  television  de¬ 
partment  of  an  advertising  agency;  in  1947,  he  established  the  Stoneking 
Manufacturing  Company  and  the  Horizon1  s  Unlimited  Production  Television 
Agency;  in  1949,  in  association  with  his  wife,  he  opened  a  television  show 
production  agency.  Mr.  Groh  is  a  member  and  former  director  of  the  Bay 
Glades  Civic  Association.  He  will  serve  as  sales  manager  of  the  proposed 
station  and  will  devote  full  time  to  his  duties  in  connection  therewith. 

(m)  Loraine  L.  Groh  has  resided  in  the  Miami  area  since  the  year 
1949.  She  attended  the  National  Broadcasting  Company  Northwestern 
Institute  in  1942,  and,  in  the  following  year,  joined  the  staff  of  experimental 
TV  Station  W9XBK,  Chicago,  Illinois.  While  there  employed,  she  special¬ 
ized  in  film,  sound  and  lighting.  Later,  she  assumed  supervisory  positions, 
and  she  is  shown  over  a  period  of  several  years  to  have  been  in  charge  of 
an  average  of  three  live  shows  per  day  varying  from  simple  news  shows 

to  such  program  content  as  music  or  dramatics.  In  this  capacity  she  had 
an  operating  crew  of  as  many  as  fifteen  people  in  various  technical  oper¬ 
ational  kinds  of  work.  She  terminated  her  connection  with  the  television 
station  in  1949,  and,  together  with  her  husband,  Phillip  E.  Groh,  Jr. , 
supra,  established  a  television  production  company  which  supplied  packaged 

_ _ _  I 
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film  shows  until  1952.  Their  television  feature  "Holiday  House,  ”  a 
women’s  cooking  program,  is  said  to  hold  the  local  Miami  record  for 
consecutive  performances.  Mrs.  Groh  will  devote  full  time  to  her  duties 
as  production  manager  of  the  proposed  station. 

(n)  Ronald  M,  and  Edmund  N.  Ansin  are  the  sons  of  Sidney  D.  Ansin, 
president  and  director  of  the  applicant  corporation.  Both  are  under  twenty- 
one  years  of  age  and  are  students.  They  have  resided  in  Miami  Beach  for 
a  number  of  years  and  attended  elementary  school  there.  It  is  planned 
that  in  due  course  they  will  occupy  full-time  positions  on  the  staff  of  the 
proposed  television  station. 

Past  Broadcast  Records  of  WIOD  and  WQAM 
9.  Biscayne  is  the  only  applicant  which  includes  stockholders  con¬ 
trolling  broadcast  licensees.  As  has  been  found,  Mr.  Cox  controls  Station 
WIOD,  WIOD-FM,  and  the  Knight  brothers;  control  WQAM  and  WQAM-FM, 
located  in  the  Miami  area.  As  previously  found  they  also  control  other 
stations. 

The  programs  by  type  from  WIOD’s  and  WQAM's  Composite  Week 
data  for  1952  and  1953  are  as  follows: 


WIOD  WQAM 


Type 

1952 

“1953 

1952 

"1953 

Entertainment 

64.2% 

67.0% 

68.4% 

66.9% 

Religion 

4.7 

3.8 

3.0 

3.3 

Agriculture 

.4 

.4 

.4 

.4 

Education 

- 

.  7 

- 

.5 

News 

14.05 

14.1 

11.8 

13.9 

Discussion 

1.0 

1.4 

2.0 

3.2 

Talks 

15.65 

12.6 

11.5 

8.6 

The  programs  by  class,  as  shown  in  WIOD’s  and  WQAM's  1952 
and  1953  Composite  Week  data,  are  as  follows: 
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WIOD  WQAM 


Class 

1952 

1953 

1952  1553 

Network  Commercial 

37.  57% 

38.81% 

22.  8% 

16.  5% 

Network  Sustaining 

13.32 

13.66 

26.2 

19.3 

Recorded  Commercial 

14.65 

15.97 

13.3 

26.3 

Recorded  Sustaining 

8.39 

5.04 

16.2 

13.8 

Live  Commercial 

14.32 

15.64 

8.5 

11.7 

Live  Sustaining 

8.46 

6.73 

4.2 

8.9 

Total  Commercial 

69.60 

72.92 

51.3 

56.1 

Total  Sustaining 

30.40 

27.08 

48.7 

43.9 

No.  spot  announcements 

600 

580 

442 

586 

No.  non- commercial  spot 
announcements 

33 

27 

79 

70 

10.  Spot  announcement  data  with  respect  to  Station  WIOD  for  1952 
and  1953,  taken  from  that  station’s  Composite  Weeks  for  those  two  years, 
is  as  follows: 
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1952  1953 

No.  of  14  1/2  No.  of  14  1/2 
Minute  Periods  Minute  Periods 


No  spot  announcements  or  com¬ 
mercial  continuity 

One  spot  announcement 

Two  spot  announcements 

Three  spot  announcements 

Four  spot  announcements 

Five  or  more  spot  announcements 

Total  number  of  14  1/2  minute  periods 


147 


158 


221 


235 


Number  of  spot  announcements  during  1952  and  1953  Composite 
Weeks  (exclusive  of  non- commercial  spot  and  call  letter  announcements, 
and  promotional  announcements  for  sustaining  programs)  broadcast  during 
the  composite  week  which  exceeded  one  minute  in  length  none  . 

The  spot  announcement  data  from  Station  WQAM,  for  the  same  years, 
and  from  the  same  sources,  is  as  follows: 
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1952 

1953 

No.  oTT4  1/2 

No.~oFT4  1/2 

Minute  Periods 

Minute  Periods 

No  spot  announcements  or  com¬ 
mercial  continuity 

126 

146 

One  spot  announcement 

36 

76 

Two  spot  announcements 

32 

58 

Three  spot  announcements 

64 

46 

Four  spot  announcements 

20 

31 

Five  or  more  spot  announcements 

6 

24 

Total  number  of  14  1/2  minute  periods 

284 

381 
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Number  of  spot  announcements  during  1952  and  1953  (exclusive  of 
non- commercial  spot  and  call  letter  announcements,  and  promotional 
announcements  for  sustaining  programs)  broadcast  during  die  composite 
week  which  exceeded  one  minute  in  length  none 

11.  Mr.  LeGate  was  questioned,  on  cross-examination,  with  refer¬ 
ence  to  the  application  of  Isle  of  Dreams  Broadcasting  Corporation  (WIOD) 
for  renewal  of  license,  executed  on  January  15,  1952.  He  was  asked  what 
percentage  of  time  was  shown  to  have  been  devoted  to  educational  programs 
in  the  composite  week  analyzed  therein.  He  answered  0.8%;  on  being 

asked  what  was  its  future  proposal  therein,  he  replied  "No  substantial 
change  contemplated. "  Mr.  Uridge  was  also  questioned  on  cross  examina¬ 
tion  in  connection  with  the  educational  programs  of  WQAM  as  shown  by  the 
renewal  application  of  the  Miami  Broadcasting  Company,  executed  on 
February  18,  1949.  He  stated  that  for  the  composite  week  of  1948,  no 
educational  programs  were  shown;  that  the  proposal  for  future  operation 
was  1%.  He  further  stated  that  the  composite  week  showing  in  1951  for 
educational  programs  was  0.4%,  and  the  proposal  was  1%. 

12.  In  explanation  of  the  relatively  low  percentages  of  time  shown 
in  the  above  composite  week  analyses  as  devoted  to  educational  and  agri¬ 
cultural  programs,  Mr.  LeGate  testified  that  WIOD  had  educational  pro¬ 
grams  in  1952  which  were  not  revealed  by  the  days  included  in  the  1952 
composite  week;  also  that  WIOD’s  established  policy  had  been  to  cooperate 
with  educational,  civic,  philanthropic  and  religious  organizations,  in  many 
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instances  seeking  out  the  agency  to  suggest  programs  and  announcements 
in  aid  of  their  activities;  that  it  had  particularly  sought  out  the  school 
superintendent  of  Dade  County,  but  after  starting  certain  programs  the 
school  system  could  not  keep  them  up;  and  that  WIOD  could  have  made  a 
better  showing  on  educational  programs  by  accepting  dramatic  programs 
of  the  University  of  Miami  but  chose  the  local  theatre  group.  WIOD  re¬ 
ceived  a  Miami  Chamber  of  Commerce  award  for  its  "Golden  Years"  pro¬ 
gram  assisting  elderly  people  in  obtaining  employment;  also  special  awards 
for  programming  contributions  to  traffic  safety  (a  continuing  police  pro¬ 
gram  and  a  special  series  for  the  American  Automobile  Association), 
visual  welfare,  and  a  Tide  of  Toys  for  Europe  campaign. 

13.  Mr.  Uridge  testified  that  WQAM  carries  a  weekly  15-minute 

dramatic  program  of  the  University  of  Miami;  that  it  seeks  out  civic, 

philanthropic  and  religious  organizations  to  obtain  programs  with  respect 

to  their  activities;  and  that  it  frequently  records  or  broadcasts  live  the 

meetings  of  the  City  and  County  Commissions.  WQAM  has  received  a 

special  award  from  the  National  Highway  Safety  Council,  and  from  the 

Miami  Chamber  of  Commerce.  With  reference  to  agricultural  programs, 

23a/ 

it  was  testified - *  that  of  primary  interest  to  the  type  of  agriculture 

conducted  in  the  area  were  weather  reports  and  frost  warnings,  which 
service  had  been  effectively  provided.  However,  such  programs  had  not 
been  included  as  agricultural  in  the  analyses,  being  shown  under  news. 

On  the  basis  of  its  survey  made  in  preparing  the  television  program  pro¬ 
posal  submitted  in  this  proceeding,  Biscayne  found  that,  due  to  the  added 
impact  of  the  visual  part  of  television  and  other  differences  between  the 
media  of  radio  and  television,  the  interest  of  educators  and  others  in  tel¬ 
evision  programming  is  such  that  the  difficulties  experienced  in  the  radio 


23a/  Mr.  LeGate  said  that  "the  thing  that  the  farmers  wanted  -  you  can't 
call  them  'farmers'  in  Dade  County,  particularly  -  but  the  thing  the  agri¬ 
cultural  people  wanted  was  weather  reports.  Now  we  don't  list  that  as 
agricultural,  and  we  could  not  meet  your  definition  on  that  but  we  have 
done  a  very  fine  job  on  that,  on  frost  warnings  and  things  of  that  sort. " 
Tr.  402 
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operations  with  respect  to  educational,  agricultural  and  discussion  pro¬ 
grams  will  not  be  present  in  the  television  operation.  The  above  testimony 
is  undisputed  on  the  record. 

24/ 

14.  Biscayne  introduced  into  evidence  a  detailed  showing —  of 
local  and  network  sustaining  "public  service"  programs  broadcast  and 
non- commercial  "public  service"  spot  announcements  broadcast  on  behalf 
of  religious,  civic,  charitable,  educational,  health,  governmental  and 
like  groups  and  organizations  by  stations  WIQD  and  WQAM  during  the  years 
1952  and  1953.  The  total  hours  devoted  to  such  programs,  during  these 
years,  by  WIOD  and  WQAM  were  2, 920:45.  During  this  period  WIOD  also 
broadcast  4,720  non- commercial  spot  announcements,  WQAM  3,785.  Of 
the  total  hours  devoted  to  such  programs  by  WIOD,  486:33  hours  were 
devoted  to  network  sustaining  programs,  and  900:28  hours  to  local  sustain¬ 
ing  programs.  Of  the  total  hours  devoted  to  such  programs  by  WQAM, 
578:50  hours  were  devoted  to  network  sustaining  programs  and  954:54 
hours  to  local  sustaining  programs.  The  respective  programs  of  each 
were  broken  down  by  Biscayne  into  the  following  broad  classifications: 


1952 

Network  Sustaining 

_ WIOD _ WQAM _ 

Type  Hours  No.  of  Programs  Hours  No.  of  Programs 


Religious 

105:00 

210 

57:44 

115 

Armed  Service 

26:15 

54 

57:10 

114 

Talks 

15:26 

36 

17:18 

35 

Cultural 

52:00 

52 

51:45 

88 

Charity,  Civic  and 
Public  Interest 

39:21 

126 

118:31 

229 

Treasury  Dept. 

— 

- 

4:35 

10 

24/  Prior  to  the  admission  in  evidence  of  this  showing  (Exhibit  No.  17), 
Counsel  for  South  Florida  asked  Mr.  LeGate,  as  a  qualifying  question, 
for  his  definition  of  a  public  service  announcement.  Mr.  LeGate  defined 
it  as  "any  announcement  that  is  for  an  organization  or  an  institution  or  an 
individual  where  that  information  in  any  way  would  serve  the  public  and 
is  placed  on  the  air  at  no  charge. "  In  response  to  another  question,  he 
defined  a  public  service  program  as  "the  same  thing. "  Tr.  358.  The  Ex¬ 
hibit  was  thereupon  received  without  objection.  Tr.  359. 
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Local  Sustaining 


WIOD 

WQAM 

Type 

Hours  No 

„  of  Programs 

Hours 

No,  of  Programs 

Religious 

213:20 

328 

32:00 

335 

Talks 

12:35 

51 

1:15 

9 

Cultural 

52:00 

52 

62:00 

37 

Armed  Service 

32:00 

139 

6:30 

15. 

Treasury  Dept. 

5:00 

20 

11:00 

44 

Charity,  Civic  and 
Public  Interest 

!  164:24 

1,168 

232:43 

1,324 

5013 
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1953 

Network  Sustaining 

, 

WIOD 

WQAM 

Type 

Hours  No. 

of  Programs 

Hours 

No.  of  Programs 

Religious 

105:40 

212 

57:50 

123 

Armed  Service 

16:35 

36 

32:30 

71 

Treasury  Dept. 

! 

- 

10:50 

31 

Talks 

22:23 

42 

22:10 

44 

Cultural 

55:30 

66 

22:10 

24 

Charity,  Civic  and 
Public  Interest 

:  47:27 

126 

126:17 

218 

Local  Sustaining 

WIOD 

WQAM 

Type 

Hours  No. 

of  Programs 

Hours 

No.  of  Programs 

Religious 

136:30 

285 

75:40 

814 

Armed  Service 

19:10 

77 

25:00 

84 

U.  S.  Treasury 

5:15 

21 

12:25 

57. 

Talks 

14:05 

58 

2:20 

7 

Cultural 

45:25 

•*  57 

179:52 

164 

Charity,  Civic  and 
Public  Interest 

200:44 

1, 155 

314:09 

1,539  . 

15.  Other  than  for  the  program  types  religious  and  talks,  the  fore¬ 
going  analysis  is  not  by  types  called  for  in  Commission  applications,  i.e. , 

»  m 

entertainment,  religious,  agricultural,  educational,  news,  discussion, 
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talks.  In  the  detailed  listing  of  local  sustaining  programs  broadcast  by 
Station  WQAM  in  the  years  1952  and  1953,  included  under  "Armed  Service" 
are  programs  broadcast  on  behalf  of  each  of  the  branches  of  the  United 
States  Armed  Services.  Included  under  "Charity,  Civic  and  Public  Interest* 
are  discussion,  educational,  entertainment  and  talks  programs.  Within 
this  type  there  are  shown  health  programs;  hurricane  advisories;  election 
returns;  political  reports  and  discussions;  interviews  with  various  public 
officials;  programs  on  behalf  of  organizations  such  as  the  March  of  Dimes, 
Bed  Cross,  Easter  Seals  (Dade  County  Crippled  Children);  programs  on 
behalf  of  Miami  High  School  and  the  University  of  Miami,  spelling  bees; 
programs  on  behalf  of  various  governmental  organizations,  musdal  pro¬ 
grams;  and  others.  The  programs  included  under  "Cultural"  are  primarily 
opera  and  concert  music.  "Treasury  Department"  includes  die  programs 
"Guest  Star"  and  "Treasury  Show"  broadcast  on  behalf  of  the  Treasury 
Department  of  the  federal  government.  Local  religious  sustaining  pro¬ 
grams  included  programs  of  the  Protestant,  Catholic  and  Jewish  faiths. 
Local  talks  programs  listed  include  special  programs  on  various  subjects 
such  as  the  United  Nations,  Constitution  Day,  Sewage  Disposal,  Flag  Day 
and  others.  A  detailed  listing  of  the  network  sustaining  programs 
broadcast  by  WQAM  in  1952  and  1953  showing  the  programs  included  in 
each  category  in  the  above  analysis  was  also  submitted  in  evidence.  The 
types  included  in  each  category  are  similar  to  those  included  under  these 
same  types  in  local  sustaining  programs.  Network  sustaining  religious 
programs  carried  on  a  regularly  scheduled  basis  were  "Message  of  Israel'* 
and  "National  Vespers.  "  (1952  and  1953)  In  the  category  "Armed  Service,  * 
programs  carried  in  addition  to  special  programs  were  "Marines  in  Re¬ 
view,  "  (1952  and  1953)  "The  Navy  Hour"  (1952  and  1953)  and  "Front  and 
Center”  (U.  S.  Army,  1952).  Under  the  category  'Talks*'  for  both  1952 
and  1953  were  shown  addresses  by  various  prominent  individuals.  In  the 
category  "Cultural,  "  in  addition  to  special  programs  there  are  included 
"Milton  Cross  Opera  Album"  (1952  and  1953),  "Metropolitan  Opera  Audi¬ 
tions"  (1952),  "Canadian  Broadcasting  Co.  Symphony"  (1952),  and  "Chau¬ 
tauqua  Symphony"  (1952  and  1953) .  Included  under  the  category  "Charity, 
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Civic  and  Public  Interest, "  in  addition  to  a  total  of  109  special  programs 
of  national  interest  (53  in  1952  and  56  in  1953)  there  were  broadcast  the 
programs  "American  Farmer"  (1952  and  1953),  "America’s  Town  Meeting 
of  the  Air"  (1952  and  1953),  "Crossfire"  (1952  and  1953),  "National  Polit¬ 
ical  Conventions"  (1952),  "Politics  on  Trial"  (1952),  "Bayfront  Park 
Concerts"  (1952),  "Heritage"  (1952  and  1953),  and  "United  Nations  Gen¬ 
eral  Assembly  Session"  (1953). 

16.  In  the  detailed  listing  of  local  sustaining  programs  broadcast 
by  Station  WIOD  in  the  years  1952  and  1953  used  to  compile  the  above 
analysis,  the  programs  included  in  the  type  categories  used  by  Biscayne 
are  similar  to  those  set  forth  above  for  Station  WQAM.  It  would  therefore 
serve  no  useful  purpose  to  repeat  them  here.  One  major  difference  how¬ 
ever  should  be  noted.  Station  WIOD  carried  a  number  of  local  sustaining 
programs  (312  in  1952  and  205  in  1953)  directed  toward  its  "Latin- American" 
listeners.  These  programs  were  "Latin  American  News,  "  "Learn  Spanish,  " 
and  "Blanca  Shops.  "  WIOD  also  has  a  regular  weekly  program  in  which 
an  instructor  of  the  Law  School  of  the  University  of  Miami  discusses  phases 
of  the  law  on  a  general  basis,  as  distinguished  from  a  legal- aid  type  of 
program.  Network  sustaining  religious  programs  were  carried  on  a  reg¬ 
ularly  scheduled  basis  in  1952  and  1953  for  the  Protestant,  Catholic  and 
Jewish  faiths  in  addition  to  special  programs.  Network  sustaining  "Armed 
Service"  programs,  in  addition  to  special  programs,  included  the  programs 
of  the  U.  S.  Army  Band  and  U.  S.  Marine  Band  and  U.  S.  Coast  Guard  pro¬ 
grams.  Under  the  network  sustaining  category  of  "Talks"  were  shown 
addresses  by  various  prominent  individuals  for  both  1952  and  1953.  Under 
the  network  sustaining  category  "Cultural"  there  was  shown  for  the  year 
1952  the  one-hour  weekly  program  of  the  N.  B.  C.  Symphony  Orchestra. 

In  addition  to  this  program,  there  were  broadcast  in  1953  three  special 
musical  programs  and  the  program  "Symphonic  Adventure. "  Included 
under  the  category  "Charity,  Civic  and  Public  Interest,  "  in  addition  to  39 
special  network  sustaining  programs  in  1952  and  89  in  1953,  there  was 
broadcast  the  program  "Art  of  Living. " 
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17.  Issue  No.  1,  An  issue  in  the  hearing,  supra,  was  directed  to 
the  ownership  by  Biscayne  stockholders  John  and  James  Knight,  and  James 
Cox,  of  two  standard  broadcasting  stations  (and  two  FM  stations)  in  Miami. 
Of  record  is  a  tripartite  agreement  entered  into  on  November  9,  1953  be¬ 
tween  Biscayne,  John  Knight  and  James  Cox.  In  this  agreement  Mr.  Cox 
agrees  to  cause  Isle  of  Dreams  Broadcasting  Corporation  (for  a  consider¬ 
ation  stated)  to  convey  to  Biscayne  (in  accordance  with  the  terms  of  an 
agreement  to  buy  and  sell,  executed  on  the  same  date  by  said  Corporation 
and  Biscayne,  which  agreement  is  contingent  upon  Biscayne* s  success  in 
this  proceeding  and  upon  Commission  approval  of  die  subject  assignment, 
and  which  agreement  is  made  a  part  of  said  tripartite  agreement  and  is  a 
part  of  this  record) ,  the  property  and  franchises  used  in  connection  with 
the  operation  of  WIOD  (AM  and  FM).  In  the  same  agreement  Mr.  Knight 
agrees  to  cause  Miami  Broadcasting  Company,  prior  to  commencement 

of  proposed  television  operations  by  Biscayne,  to  dispose  of  all  of  its 
interests  in  WQAM  and  WQAM-FM  to  strangers  to  Biscayne,  or  any  of  its 
officers  and  directors  or  stockholders,  subject  to  the  approval  of  this 
Commission. 

Non-Miami  Station  Records 

18.  As  has  been  hereinbefore  found,  the  Knights  and  Cox  have  control 
of,  or  interests  in  broadcast  stations  removed  from  the  Miami  area.  As 
shown  by  Appendix  A,  applicants  opposing  Biscayne  introduced  points  of 
reliance  asserting  a  defective  performance  chargeable  against  Biscayne 
with  respect  to  past  records  of  such  stations  (as  well  as  against  the  Miami 
stations  which  are  not  involved  in  the  consideration  of  the  present  heading). 
Biscayne  urged  no  point  of  reliance  upon  the  record  of  such  stations. 

In  pre-hearing  conferences  the  opposing  parties  requested  the  daily  pro¬ 
gram  logs,  and  program  log  analyses  of  all  of  such  stations.  The  Examiner 
refused  to  direct  Biscayne  to  produce  such  material  in  the  absence  of 
specific  charges  of  dereliction.  The  Examiner  based  his  refusal  also 
upon  (1)  the  delay  in  hearing  which  would  result  from  examination  into 
stations  remote  from  the  Miami  community,  (2)  lack  of  relevancy  to  the 
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Biscayne  proposal,  and  (3)  the  less  than  controlling  ownership  in  Biscayne 
of  either  Mr.  Cox  or  the  Messrs.  Knight.  During  the  presentation  of 
Biscayne’ s  case,  counsel  for  an  exceptor  undertook  to  examine  into  such 
stations  in  connection  with  an  exhibit  introduced  by  Biscayne  in  which  the 
directorships  of  John  Knight  and  James  Cox  in  certain  of  such  stations 
were  contained,  and  in  which  station  awards  were  set  forth.  Such  inquiry 
was  refused,  and  objection  was  taken;  however,  the  objection  was  with¬ 
drawn  on  the  basis  of  a  stipulation  by  Biscayne  counsel  that  no  reliance 
would  be  placed  upon  the  broadcast  activities  or  experience  of  persons 
controlling  such  stations.  The  line  of  inquiry  thus  barred  related  to  the 
programming  of  such  stations,  not  to  questions  of  conduct;  i.  e. ,  testimony 
of  John  Knight  with  respect  to  cooperative  trade  agreements  entered  into 
by  the  Detroit  Free  Press  with  certain  radio  stations  in  Detroit  was  ad¬ 
mitted.  This  was  the  only  evidence  so  developed  with  respect  to  such 
stations  in  the  conduct  area,  and  no  questionable  conduct  appears  there¬ 
from. 

19.  The  exceptors  acknowledged  that  they  had  obtained  the  composite 
week  information  with  respect  to  such  stations  from  the  public  records  of 
the  Commission;  in  requesting  the  program  logs  of  Biscayne  no  exceptor 
went  further  than  to  say  that,  based  upon  such  information,  "there  are 
several  points  we  would  like  to  raise." 

20.  The  Examiner  refused  to  permit  cross-examination  of  Mr.  Cox 
upon  specific  programming  performance  of  Stations  WSB-TV  and  WHIO-TV, 
Mr.  Cox  stating  that  his  familiarity  with  said  stations  was  on  a  general 
basis  only.  The  Examiner  stated  that  he  would  permit  no  inquiry  into  the 
specific  operations  of  these  outsid e-Miami  stations,  no  charge  having  been 
leveled  against  any  of  them,  a  fishing  expedition  not  being  in  order,  their 
performance  not  being  material  to  the  proceeding  with  respect  to  Biscayne’ s 
Miami  application,  and  in  consideration  of  the  serious  delay  that  would  be 
caused  in  the  hearing.  Counsel  for  Sunbeam  stated  his  understanding  that 

if  he  offered  evidence  in  this  regard  it  would  be  rejected,  and  that  for  this 
reason  did  not  intend  to  offer  such  evidence. 
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21.  The  exceptors  (other  than  Biscayne)  assert  error  becanse  of 
the  Examiner's  rulings  in  this  matter.  In  considering  the  assertion,  we 
note  first  that  the  records  of  the  two  Miami  stations  (owned  by  the  said 
principals  of  Biscayne)  are  in  evidence,  submitted  as  a  part  of  Biscayne* s 
direct  case.  We  note,  further,  that  Biscayne  makes  no  part  of  its  case 
the  past  records  of  any  station,  other  than  those  in  Miami.  The  only 
points  of  reliance  in  this  connection  are  those  of  its  adversaries,  subject 
to  proof  by  them.  In  this  burden  of  proof  they  have  failed  to  come  forward 
with  evidence  as  to  such  stations.  True,  they  requested  station  logs;  but 
in  the  absence  of  a  single  specification  supporting  such  requests,  the  re¬ 
quests  were  properly  denied  as  fishing  expeditions.  Moreover,  these 
parties  stated  that  they  had  examined  the  files  of  the  Commission  and  had 
points  they  wished  to  raise:  not  one  point  was,  however,  specified.  Finally, 
and  crucially,  Biscayne  was  the  first  applicant  to  testify;  the  other  three 
applicants  followed.  In  no  instance,  as  a  part  of  the  case  of  any  such 
applicant,  or  at  any  stage  of  the  proceeding;,  was  there  a  tender  made  or 
an  offer  of  proof  submitted.  Their' s  being  the  burden,  it  cannot  be  said 
to  have  been  carried. 

We  consider  next  whether  the  public  interest  requires  or  makes 
desirable  the  admission  of  the  outside- Miami  station  records.  It  has  been 
observed  that  the  Biscayne  applicant  has  no  interest  in  any  station.  Bis¬ 
cayne  placed  before  us  the  records  of  two  Miami  stations  controlled  by 
substantial  stockholders  of  Biscayne.  Miami  is  the  principal  community. 
Though  the  record  of  outside  stations  has  been  considered,  when  admitted 

by  Examiners  in  certain  past  cases,  such  records  have  been  considered 

25/ 

of  lesser  significance  than  a  record  in  the  principal  community. —  It  is 
the  record  of  the  principal  community  station  in  which  we  are  chiefly 
interested,  since  it  reveals  the  attentiveness  to  the  needs  and  interests 

of  the  locality  involved  in  the  proceeding.  Two  such  station  records 


25/  Southland  Television  Company,  November  17,  1955,  FCC  55-1140. 
Also,  Sacramento  Broadcasters,  Inc.,  April  15,  1955,  FCC  55-450. 
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offer  adequate  and  sufficient  evidence  in  this  regard.  Under  the  circum¬ 
stances,  evidence  of  other  station  records  would  be  of  collateral  signifi¬ 
cance  only.  Moreover,  the  Commission  appreciates  the  problem  which 
confronted  the  Examiner.  Had  he  permitted  inquiry  into  outside  stations, 
he  would  or  could  have  been  faced  with  an  inquiry  into  not  one  outside 
station,  but  a  number:  stations  in  Dayton,  Akron,  Atlanta  and  Chicago, 
which  variously  included  TV,  AM  and  FM  facilities.  Examination  into 
the  daily  program  logs  of  these  stations  for  particular  composite  weeks, 
as  requested  by  exceptors,  without  question  would  have  burdened  the  pro¬ 
ceeding  immeasurably.  The  Examiner  also  deemed  such  evidence  not 
relevant,  the  stations  not  being  owned  by  Biscayne  or  by  a  controlling 
stockholder  of  Biscayne.  We  do  not  say  this  type  of  evidence  has  no 
relevancy;  however,  in  this  proceeding  it  could  have  little,  if  any,  materi 
ality,  in  view  of  the  primary  evidence  presented  of  local  station  records. 
The  unnecessary  protraction  of  the  hearing  would  thus  delay  an  additional 
television  service  to  Miami,  with  no  compensating  benefit  to  the  public 
interest. 
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PROGRAM  PROPOSALS 


Biscayne: 


(a)  Policies 

22.  Briefly  stated,  the  applicant's  policy  will  be  as  follows: 

(a)  On  a  permanent  basis,  it  will  furnish  its  personnel  and 
broadcast  time  to  assist  in  the  furtherance  of  the  objectives  of  all  respon¬ 
sible  public  service,  religious,  educational  and  philanthropic  organisations 
and  institutions  in  the  Miami  area;  (b)  special  agricultural  programs  de¬ 
signed  to  meet  the  basic  information  needs  of  farmers,  cattlemen  and 
citrus  fruit  growers  of  southeast  Florida  will  be  arranged  and  presented 
regularly;  (c)  the  station's  facilities  will  be  made  available  for  the  pre¬ 
sentation  of  all  opposing  views  on  controversial  issues  of  public  concern; 
(d)  broadcast  time  will  be  set  aside  regularly  for  programs  involving 
educational  pursuits  and  objectives;  (e)  constructive  cooperation  will  be 


given  to  the  several  religious  faiths  in  the  Miami  area  to  provide  suitable 
programs  for  religious  observance  and  worship,  and,  in  the  planning  of 
such  programs,  the  station's  management  will  obtain  and  follow  the  counsel 
of  clerical  and  lay  representatives  of  die  several  religious  groups  in  the 
Miami  area;  (f )  local  area  events  will  be  emphasized  in  news  programs 
originating  in  the  station's  studios,  but  most  newscasts  will  contain  world, 
national  and  regional  news  information  in  proportion  to  its  relative  signif¬ 
icance  at  the  moment;  (g)  sports  news  of  local  and  world- wide  interest  will 
be  presented  daily,  with  live  interviews,  photographs  and  film,  when  ap¬ 
propriate,  and  local  sports  events  of  unusual  significance  to  the  Miami 
area  will  be  sought  out  and  televised;  (h)  children's  programs  will  be 
planned  with  attention  to  the  ages  of  the  intended  audience,  appropriateness 
of  the  subject  matter,  time  of  scheduling  and  such  other  facets  as  are 
pertinent,  and  although  entertainment  will  be  a  basic  objective  of  most  of 
the  programs  intended  for  juvenile  audiences  the  station  management  will 
attempt,  through  the  medium  of  an  entertainment  format,  to  supply  educa¬ 
tional  and  character-forming  content  whenever  possible;  (i )  in  the  matter 
of  political  broadcasts,  the  applicant  will  observe  the  requirement  of  the 
Communications  Act,  the  Commission’s  regulations,  and  all  other  applicable 
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laws;  and  (k)  Biscayne  will  subscribe  to  the  NARTB  Code  and  use  that 
Code  as  a  minimum  standard. 
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(b)  Programs 

23,  The  proposed  television  station  will  be  affiliated  with  the  tele¬ 
vision  network  of  the  National  Broadcasting  Company,  carrying  that  net¬ 
work's  complete  daily  schedule  from  7:30  p.m.  to  10:30  p.m. ,  although 
the  network's  programs  may  be  pre-empted  by  outstanding  and  unusually 
important  local  events.  Biscayne's  proposed  hours  of  operation  consuming 
a  weekly  total  of  120  hours  and  30  minutes,  are  as  follows: 

Sunday  9:00  a.m.  12:30  a.m. 

Monday — Thursday  6:45  a.m.  12:30  a.m. 

Friday  6:45  a.m.  1:15  a.m. 

Saturday  !  9:00  a.m.  12:30  a.m. 

The  proposed  program  types,  in  percentage,  are: 


Entertainment 

Religion 

Agriculture—^ 

Education 

News 

Discussion 

Talks 


70.89 

3.11 

.76 

2.9 

10.51 

2.08 

9.75 


Its  proposal,  with  respect  to  program  sources  and  log  analysis,  follows: 


8  am  to  6  pm 

6  pm  to  11  pm 

Other 

Total 

Network  Commercial 

34.09 

67.14 

14.29 

40.87 

Network  Sustaining 

14.21 

1.43 

9.52 

9.82 

Recorded  Commercial 

11.64 

10.72 

24.29 

13.21 

Recorded  Sustaining 

5.15 

5.00 

25.71 

8.09 

Live  Commercial 

17.65 

10.00 

11.90 

14.59 

Live  Sustaining 

17.16 

5.71 

14.29 

13.42 

Total  Commercial 

63.48 

87.86 

50.48 

68.67 

Total  Sustaining 

36.  52 

12.14 

49.52 

31.33 

100.00 

100.00 

100.00 

100. 00 

26/  Biscayne  does  not  list  its  weather  reports  under  "Agriculture";  it 
carries  them  under  "News." 
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Proposed  hours 

68:00 

35KK) 

17:30 

120:30 

Number  of  spot 
announcements 

306 

160 

80 

546 

Number  of  non¬ 
commercial  spot 
announcements 

123 

40 

37 

200 

24.  The  following  is  generally  descriptive  of  the  several  types  of 
locally  originated  programs  proposed  by  Biscayne: 

Entertainment 


Monday  through  Friday,  from  2:00  p.m.  to  3:00  p.m. ,  "Every 
Day  is  Ladies  Day"  will  be  broadcast.  This  program  will  feature  celebrity 
interviews,  music,  and  quiz  programs.  Representatives  of  local  Women's 
Clubs  will  appear  as  guests  each  day.  On  Tuesdays,  from  5:00  to  5:15  p.m. , 
"Moment  with  the  Classics"  will  be  presented.  This  program  will  deal 
with  classical  music  and  the  music  arts,  and  visiting  artists  will  be  inter¬ 
viewed  on  occasion.  "Teen  Age  Club"  will  be  presented  on  Saturdays, 
from  9:15  to  10:00  a.m. ,  featuring  panels  and  interviews  on  topics  of 
interest  to  teen-agers,  such  as  teen-agers  in  the  news,  etiquette,  and 
teen-age  sports.  "Pied  Piper  Playhouse"  will  be  presented  from  11:30  a.m. 
to  12:00  m.  on  Saturdays,  and  will  consist  of  audience  participation  in  stunts 
and  games.  "Amateur  Photographer"  will  be  presented  from  4:30  to 

5:00  p.m. ,  on  Saturdays,  and  will  present  subjects  of  interest  to 
amateur  photographers.  An  amateur  talent  program  from  2:00  to  2:30  p.m. 
on  Saturday,  entitled  "Teen  Talent  Scout"  will  provide  telecasts  of  young¬ 
sters  selected  by  auditions  at  the  high  schools  in  the  service  area. 

Agriculture 

Each  Monday  through  Friday  beginning  at  12:25  p.  m.  under  the 
title  "South  Florida  Agriculture  Report",  there  are  scheduled  five-minute 
programs  presenting  the  latest  prices  and  market  conditions  on  produce, 
fruits,  eggs,  cattle  and  poultry.  The  reports  made  in  this  connection  will 
be  based  upon  information  received  from  governmental  agencies  and 
privately  operated  markets.  On  Saturday  beginning  at  12:30  p.m. ,  there 
is  scheduled  a  30-minute  program,  entitled  "Agricultural  Review"  dealing 
with  current  growing  conditions  and  new  agricultural  materials  and  methods. 
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the  latter  being  demonstrated  live  or  on  film.  Interviews  with  farmers, 
ranchers,  fruit  growers  and  experts  from  experimental  stations  and  col¬ 
leges  are  planned  in  this  connection,  and,  when  warranted  by  attending 
circumstances,  the  outdoor  studio  facilities  of  the  station  will  be  used. 

Both  are  live  sustaining  programs  and  will  be  arranged  and  supervised 
by  the  person  who  is  shown  to  have  served  for  several  years  as  agricul¬ 
tural  editor  of  the  Miami  Daily  News  and  as  agricultural  commentator 
for  Station  WIOD,  Mr.  Wm.  H.  Bischoff. 

Education 

Each  Friday  commencing  at  1:00  p.  m.  the  station  will  carry 
TtClassroom  Visit",  a  30-minute  program  originating  from  a  selected 
classroom  in  one  of  the  county  schools.  This  will  be  in  cooperation  with 
the  Superintendent’s  Office  of  the  Board  of  Public  Instruction  of  Dade 
County.  It  is  designed  chiefly  to  acquaint  parents  with  the  teaching  methods 
employed.  Each  Tuesday  evening  beginning  at  7:00  p.m. ,  the  County 
Board  of  Public  Instruction  will  present  "School  Report",  a  30- minute 
report  of  its  plans  for  improving  the  local  school  system  and  will  discuss 
educational  activities  generally.  Members  of  the  Board  of  the  Parent- 
Teachers  Association,  as  well  as  the  instructors  of  the  several  schools, 
will  participate  in  this  program.  In  cooperation  with  the  University  of 
Miami,  the  station  will  present  a  30-minute  program,  "Learn  to  Speak 
Spanish"  commencing  at  4:00  p.m.  each  Saturday  afternoon,  consisting 
of  instructions  in  the  Spanish  language.  The  program  is  intended  to  stim¬ 
ulate  interest  in  this  language  and  to  promote  inter- cultural  relations  with 
Latin  American  countries.  On  Mondays  and  Thursdays  at  7:00  p.m. ,  in 
cooperation  with  the  University  of  Miami,  the  station  will  carry  "University 
of  Miami  Presents”  a  30-minute  program  in  which  experts  from  the  labor¬ 
atories  of  the  University  and  other  institutions  will  present  an  educational 
series  dealing  with  the  plants,  shrubs,  trees,  flowers  and  fruits  which 
are  characteristic  of  the  Miami  area.  In  this  connection,  displays,  films 
and  demonstrations  of  the  methods  of  growing,  cultivating  and  using  these 
plants  and  trees  will  be  featured.  Each  Thursday,  the  marine  laboratory 
of  the  University  will  present  the  findings  of  its  oceanographers,  marine 
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biologists  and  other  experts,  in  which  live  displays,  demonstrations  and 
under- water  films  will  be  featured.  Each  Wednesday  evening  at  7:00  p.m. 
there  will  be  presented  a  30-minute  film  by  the  University  of  Florida. 

"The  University  of  Florida  Presents"  relating  to  such  subjects  as  agricul¬ 
ture,  the  sciences  and  other  activities  of  the  University. 

27/ 

News  — ' 

Each  day,  several  local  news  and  weather  programs  will  be 
carried  between  the  hours  of  7:00  and  9:00  a.m. ,  and  at  noon,  daily,  there 
is  scheduled  a  15- minute  program  of  world,  national  and  local  news,  en¬ 
titled  "Miami  and  World  News."  When  appropriate,  films  taken  locally 
by  the  station's  staff  photographers  and  charts  are  to  be  used  in  this  con¬ 
nection.  On  Monday  through  Saturday  at  6:30  p.m.  there  is  proposed  a 
regular  15- minute  program  of  local  news  and  talks,  and  at  6:55  p.m.  a 
5-minute  weather  report.  Complete  newscasts,  including  weather,  will 
be  given  from  11:00  to  11:15  p.m.  each  evening. 

Religion 

On  Monday  through  Friday,  beginning  at  6:45  a.  m. ,  a  10-minute 
inspirational  program  entitled  "Sunrise  Chapel"  will  be  presented  under 
the  supervision  of  a  clergyman- member  of  the  Greater  Miami  Council  of 
Churches.  It  will  be  in  cooperation  with  the  Council,  and  members  of  the 
several  faiths  will  be  invited  to  participate.  Similar  programs  of  5  minutes' 
duration  will  be  broadcast,  under  the  title  "Moment  of  Prayer"  each  Satur¬ 
day  and  Sunday  morning  at  9  o’clock.  On  Friday  commencing  at  11:15  p.m. , 
a  45-minute  religious  program,  entitled  "The  Pastor's  Study"  will  be 
given.  In  that  connection,  a  clergyman  will  appear  in  his  study  and  answer 
questions  submitted  by  the  listening  audience  concerning  the  Bible,  religious 
beliefs  and  personal  problems.  Each  Sunday  morning  beginning  at  11:00 
a.m. ,  a  one-hour  church  service  is  planned  in  cooperation  with  the  Florida 
Regional  Office  of  the  National  Conference  of  Christians  and  Jews.  There 
will  be  formed  an  inter-faith  committee  composed  of  clerical  representatives 


27/  Biscayne  will  have  a  news  staff  and  organization  separate  from  those 
of  either  the  Daily  News  or  the  Daily  Herald. 
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of  Protestant,  Catholics  and  Jewish  faiths  who  will  advise  and  assist  the 
station  management.  When  possible,  services  will  be  presented  by  remote 
broadcast  from  the  church  selected  by  the  committee  each  Sunday. 
Discussion 

A  30-minute  program  entitled  "Brotherhood  at  Work"  is  scheduled 
for  9:15  a.  m.  each  Sunday  morning  to  be  presented  in  cooperation  with  the 
National  Conference  of  Christians  and  Jews.  It  is  intended  to  demonstrate 
the  manner  in  which  the  Conference  provides  leadership  and  program  re¬ 
sources  for  the  various  community  organizations  and  institutions.  Repre¬ 
sented  on  the  program  will  be  established  civic,  governmental,  religious 
and  other  public  service  organizations,  institutions,  groups  and  individuals. 
On  Sunday  at  3:00  p.  m. ,  "Civic  Forum"  is  scheduled.  It  is  a  30-minute 
panel  type  program.  Presented  thereon  will  be  experts  in  the  field  from 
which  the  subject  for  discussion  is  taken  and  persons  chosen  from  the 
audience.  Subjects  for  discussion  will  be  selected  from  current 
events,  problems  and  controversial  issues,  with  priority  given  those  of 
greatest  importance  and  public  interest. 

Talks 


On  Monday,  from  5:00  p.m.  to  5:15  p.  m. ,  "The  Home  Nurse" 
will  be  broadcast,  in  which  subjects  such  as  home  nursing,  baby  care  and 
first  aid  will  be  covered.  The  Dade  County  Red  Cross  will  help  in  the 
preparation  of  this  program  series.  "Police  Call"  will  be  presented  as  a 
15-minute  program,  once  per  week,  on  which  police  department  officials 
will  be  interviewed.  ’Tour  Garden"  is  scheduled  on  Thursdays,  from 
5:00  to  5:15  p.m.,  and  will  demonstrate  the  latest  methods,  materials  and 
practices  in  gardening.  "Nautical  Hints",  will  be  presented  on  Fridays, 
from  5:00  to  5:15  p.m. ,  showing  various  aspects  of  year-round  nautical 
activities  in  the  Miami  area,  such  as  swimming,  the  use  of  small  boats, 
and  lifesaving.  "Fisherman’s  Roundup"  is  scheduled  on  Fridays  from  7:00 
to  7:30  p.m.,  and  will  cover  various  fishing  subjects.  "Government 
Report",  will  be  presented  from  6:00  to  6:30  p.m.  on  Saturdays,  featuring 
personalities  from  the  local  area,  such  as  the  Mayors  of  Miami,  Miami 
Beach  and  Coral  Gables,  who  will  give  reports  on  the  activities  carried  on 
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by  the  governmental  agencies  under  their  supervision.  A  10-minute 
Sports  Review  will  be  given  on  Monday  through  Saturday  at  6:45  p.  m. 
f  TtCommunity  Service”  a  15-minute  program  involving  explanations  of  the 

►  activities  of  the  various  organizations  and  groups  serving  the  charitable 

and  social  needs  of  the  Miami  area  is  regularly  scheduled  from  12:15  to 
12:30  p.m.  each  Sunday.  A  15-minute  program  on  Monday  through  Friday 
beginning  at  1:30  p.  m. ,  entitled  T,Health  Hints”  will  be  given  by  the  Dade 
County  Medical  Association,  involving  talks  by  specialists  on  health,  child 
care  and  problems  of  the  hospitals  in  the  area.  Each  Saturday  morning 
i  from  11:00  to  11:30  a.m.  ”TV  Kindergarten”  will  be  presented,  in  which 

a  special  studio  set  of  a  classroom  will  be  furnished  and  children  of  the 
various  schools,  hospitals  and  homes  will  be  invited  to  attend  and  partici¬ 
pate.  The  program  ’’Studio  Party”,  9:00  to  10:00  a.m. ,  Monday  through 
Friday,  would  consist  of  two  30-minute  segments,  the  first  devoted  to 
interviews  which  would  include  suggestions  on  minor  home  repairs  and 
other  subjects.  Women’s  Club  activities  would  also  be  given.  Recorded 
music  would  be  used  incidental  to  the  main  theme  of  the  program.  The 
second  segment  would  feature  cooking  demonstrations.  ’’Health  Hints”, 

1:30  to  1:45  p.m.  Monday  through  Friday,  would  feature  talks  on  general 
health  care. 

The  applicant  proposes  equipment  only  for  the  use  of  network  color 
at  this  time. 

It  is  the  plan  of  Biscayne  to  present  by  remote  telecast  or  film 
numerous  special  events  as  they  occur  throughout  the  Miami  area,  viz. , 
meetings  of  the  Community  Chest  and  the  March  of  Dimes,  sports,  contests, 
parades,  speeches  by  prominent  persons  attending  conventions  held  in  the 
!  Miami  area,  and  many  activities  of  the  University  of  Miami,  including 

registration  day  and  homecoming  activities,  graduation  exercises,  etc. 
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(c)  Preparation 

25.  The  management  of  its  proposed  television  station  includes 
personnel  who  for  many  years  have  been  actively  engaged  in  radio  broad¬ 
casting  operations  in  the  Miami  area.  With  regard  to  specific  programs 
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which  have  been  presented  in  Biscayne’s  typical  week’s  schedule,  negoti¬ 
ations  have  been  held  with  the  appropriate  individuals  or  organization  • 
representatives,  as  a  result  of  which  the  necessary  assurances  of  cooper¬ 
ation  have  been  obtained.  Thus,  with  regard  to  its  proposed  religious 
programs,  contacts  have  been  made  with  the  Executive  Secretary  of  the 
Greater  Miami  Council  of  Churches,  who  has  pledged  support  and  cooper¬ 
ation  in  the  preparation  and  presentation  of  three  of  the  religious  programs 
which  are  proposed.  The  meteorologist  in  charge  of  the  U.  S.  Weather 
Bureau  in  Miami  has  been  consulted  and  appraised  of  the  station’s  proposed 
weather  telecasts  and  he  agreed  that  all  reports,  forecasts  and  charts 
accessible  in  the  Bureau  will  be  made  available  and  that  its  cooperation 
will  be  given  in  connection  with  the  station’s  weather  forecasts.  Regarding 
proposed  health  programs,  contacts  have  been  made  with,  and  assurances 
received  from,  the  Dade  County  Medical  Association,  which  will  furnish 
doctor- members  as  needed;  and  the  president  of  the  Miami  Dental  Society 
and  a  representative  of  the  Education  Committee  of  the  Florida  East  Coast 
Dental  Society  have  given  assurance  of  cooperation  concerning  the  station’s 
proposal  for  a  dental  hygiene  program.  In  connection  with  the  station’s 
proposed  agricultural  reports,  assurances  of  cooperation  have  been  re¬ 
ceived  from  the  general  manager  of  the  Florida  Citrus  Mutual,  the  manager 
of  the  Glades  livestock  Market  Association,  the  Federal-State  Market 
News  Service,  and  the  Davie  Livestock  Auction  market.  The  educational 
programs  have  been  formulated  pursuant  to  discussions  with  the  chairman 
of  the  Radio  and  Television  Department  of  the  University  of  Miami,  who 
has  given  assurance  of  the  University’s  cooperation  and  that  of  its  various 
schools  and  departments;  and  the  Superintendent  of  the  Board  of  Public 
Instruction  of  Dade  County  and  a  representative  of  the  University  of  Florida 
have  been  contacted  and  have  given  assurances  of  cooperation  with  regard 
to  several  educational  programs  proposed.  The  proposal  with  reference 
to  the  presentation  of  classical  music  and  music  arts  has  been  formulated 
as  a  result  of  contacts  with  and  assurances  received  from  the  director  of 
the  Opera  Guild  of  Miami  and  from  the  Dean  of  Music  of  the  University  of 
Miami.  In  general,  Biscayne’s  proposal  is  based  upon  actual  personal 
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contacts  with,  and  assurances  of  cooperation  received  from,  the  educa¬ 
tional  institutions,  public  service  and  other  organizations  concerned  with 
the  various  types  of  programs  which  will  be  offered.  Most  of  the  contacts 

were  made  by  Mr.  LeGate,  though  Mr.  Trammell  made  quite  a  number 

,  28/ 
also. — 

East  Coast: 

(a)  Policies 
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(5655)  26 .  The  program  policies  of  this  applicant  are,  in  general,  reflected 

in  the  program  schedules  as  proposed  and  presented  herein.  The  station 
will  not  editorialize;  on  a  regular  basis,  it  will  carry  the  discussions  of 
public  controversial  issues,  with  equal  opportunity  and  facilities  given  to 
each  side  of  the  questions  involved;  the  station  management  will  encourage 
such  discussions  and  will  seek  and  arrange  for  the  appearance  of  qualified 
persons  to  present  the  divergent  views,  and  candidates  for  public  office 
will  be  granted  time  on  the  station,  with  equal  facilities  and  opportunity 
afforded  in  each  instance.  The  station  will  abide  by  the  NARTB  Television 
Code  as  a  minimum  standard. 

(b)  Programs 

East  Coast  would  become  affiliated  with  the  National  Broadcasting 
Company.  Its  proposed  program  percentages  by  types  for  the  typical  week 
are  as  follows: 


28/  Exceptions  request  us  to  find  that  Biscayne's  proposals  were  prepared 
in  collaboration  with  NBC  in  New  York.  We  find  that  former  NBC  employees 
of  Mr.  Trammell  gave  a  good  deal  of  assistance  on  mechanical  reproduction 
of  exhibits,  and  advised  on  studio  and  antenna  problems,  and  assisted  in 
preparing  film  programs,  and  graphic  charts.  There  is  no  evidence  of 
their  collaboration  on  the  policy  statement,  which  was  prepared  by  Mr. 
Trammell  with  the  assistance  of  Mr.  LeGate,  or  on  the  preparation  of 
other  program  material  which  was  done  by  Mr.  LeGate  under  the  direction 
and  supervision  of  Mr.  Trammell.  The  program  schedule  was  drafted  by 
Messrs.  Trammell,  LeGate,  Uridge  and  Scott  and  discussed  with  some 
of  the  other  stockholders  and  directors  before  being  completed. 
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Entertainment 

Religious 

Agricultural 

Educational 

News 

Discussion 

Talks 


65.40 

2.83 

1.96 

5.01 

7.85 

3.71 

13.30 


The  following  represents  the  source  analysis  of  the  proposed  typical  week: 

6  am  to  6  pm  6  pm  to  11  pm  Other  Total 


Network  Commercial 


22.88 


60.69 


Other 

36.29 


Total 

35.85 
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Network  Commercial 

11.25 

1.43 

- 

6. 98 

Recorded  Commercial 

10.50 

8.57 

45.84 

13.95 

Recorded  Sustaining 

4.50 

- 

- 

2.62 

Wire  Commercial 

- 

- 

9.55 

1.09 

Wire  Sustaining 

- 

- 

- 

Live  Commercial 

21.75 

17.85 

6.04 

19.20 

Live  Sustaining 

29.25 

11.42 

2.22 

20.71 

Total  Commercial 

55.13 

87.11 

97.72 

70.09 

Total  Sustaining 

45.00 

12.85 

2.22 

30. 31  — ‘ 1 

Proposed  broadcast 

hours 

66:5 

35 

13:25 

114:75 

No.  spot  announcements 

264 

115 

21 

400 

No.  non- commercial 
spot  announcements 

98 

34 

18 

150 

The  proposed  East  Coast  general  manager  used  as  a  guide  in  pre¬ 
paring  the  network  portion  of  the  program  schedule  a  schedule  of  a  local 
NBC  station  in  New  York,  leading  to  errors  in  the  scheduling  of  network 
programs.  A  number  of  local  live  programs  were  also  scheduled  during 
network  option  hours.  In  this  connection,  the  record  shows  only  one  existing 
cable  facility  for  television  network  programming  and  that  Mr.  Phillips 


29/  All  figures  have  been  rounded  off. 
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relied  upon  this  fact  in  proposing  to  carry  certain  local  programs  during 

30/ 

normal  network  option  hours. — ■  While  it  appears  that  additional  cable 
facilities  would  be  provided  upon  establishment  of  a  need  therefor,  we  see 
no  reason  for  penalizing  the  East  Coast  applicant  in  this  connection  not¬ 
withstanding  that  a  greater  diligence  of  inquiry  would  have  caused  East 
Coast  to  allow  for  the  probabilities.  While  some  re- scheduling  of  local 
programs  may  be  necessary,  this  should  be  feasible  within  the  framework 
of  the  applicants  proposals. 


30/  The  standard  form  of  network  affiliation  agreement  of  National  Broad¬ 
casting  Company,  Inc. ,  with  television  stations,  introduced  in  evidence  as 
Sunbeam  Exhibit  317  reads  in  part: 

”4.  Upon  not  less  than  56  days  notice  from  NBC,  you  will  cause 
to  be  broadcast  over  the  Station  any  sponsored  program  offered 
to  the  Station  hereunder  which  NBC  requests  the  Station  to  broad¬ 
cast  within  the  hours  hereinafter  designated  as  'network  optional 
time' ,  except  that  the  Station  shall  not  be  obligated  to  broadcast 
any  such  program  at  a  time  during  which  the  Station  is  already 
obligated  to  broadcast  the  program  of  another  network.  'Network 
optional  time',  as  used  herein,  consists  of  the  following  hours  of 
each  day  (expressed  in  New  York  City  time  current  on  the  date  of 
the  broadcast) : 

10  AM  to  1  PM 

3  PM  to  6  PM 

7:30  PM  to  10:30  PM 

******* 

"7.  Nothing  herein  contained  shall:  (a)  prevent  or  hinder  the 
Station  from  rejecting  or  refusing  any  program  offered  here¬ 
under  which  it  reasonably  believes  to  be  unsatisfactory  or  un¬ 
suitable,  or  (b)  prevent  the  Station  from  rejecting  or  refusing 
any  program  offered  to  or  previously  accepted  by  it  which  in 
its  opinion  is  contrary  to  the  public  interest,  or  (c)  prevent 
the  Station  from  substituting  therefor  a  program  of  outstanding 
local  or  national  importance.  " 
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(5657)  With  re£ard  to  Really  originated  programs,  the  applicant  proposes 
the  following,  as  a  typical  week’s  service: 

Entertainment 

A  show  entitled  ’’Marionettes,  ”  which  is  designed  to  instruct 
as  well  as  amuse  children,  is  scheduled  from  10:30  to  11:00  a.m.  each 
Sunday,  and,  the  same  day,  there  is  a  30-minute  local  talent  feature 
’’Teen  Town”  for  teenagers  scheduled  at  3:00  p.m.  Each  Monday  through 
Friday  from  12:30  p.m.  to  1:00  p.m.  popular  music  and  acts  by  local 
entertainers  will  be  presented  on  the  program  ”Mid-day  Carousel”;  from 
4:00  p.m.  to  5:00  p.m.  on  these  days,  there  is  scheduled  ’’Club  7”  a 
variety  music  show.  Each  Tuesday,  the  following  is  planned:  A  half  hour 
quiz  program  ’’Stop  Me  If  I’m  Wrong”  with  audience  participation  at  2:00 
p.m. ;  a  musical  show  featuring  local  talent  from  7:00  to  7:15  p. m.  and 
boxing  matches  from  the  Miami  Beach  Auditorium  from  10:00  p.m.  to 
11:00  p.m.  On  Thursday  at  7:00  p.m. ,  a  half  hour  sports  show  ’’Touch¬ 
down”  is  scheduled,  involving  interviews  with  prominent  athletes  and  films 
of  athletic  events;  from  8:30  p.m.  to  9:00  p.m.  ’’Silver  and  Gold”  a  pro¬ 
gram  featuring  retired  stage  performers  presently  residing  in  the  Miami 
area  will  be  given,  followed  by  a  variety  show  ’’Latin  Americana”  from 
10:30  p.m.  to  11:00  p.m. ,  conducted  in  the  English  and  Spanish  languages, 
which  is  designed  to  develop  better  understanding  between  the  United  States 
and  the  Latin  American  countries.  On  Friday  at  8:30  p.m. ,  there  will  be 
a  half  hour  musical  feature  ’’Miami  Hit  Parade”  presenting  the  current  top 
rated  musical  selections  for  the  week,  in  which  talent  from  the  various 
clubs  and  hotels  in  the  Miami  area  will  be  utilized.  Each  Saturday  from 
11:00  a.m.  to  11:30  a.m. ,  on  the  program  ”Pet  Clinic”,  experts  on  animal 
care  will  be  presented;  at  3:00  p.m.  ’’Tomorrow’s  Stars”,  a  half-hour 
amateur  show  is  scheduled;  at  4:30  p.m. ,  the  Miami  Opera  Guild  will  pre¬ 
sent  ’Invitation  to  Opera”  a  half-hour  of  music  and  commentary;  and  at 
5:00  p.  m. ,  there  is  ’’Ranchhands”  a  half-hour  program  of  western  music, 
square  dancing,  etc.  ’’Patio  Party”  Monday  through  Friday  from  1:00  to 
1:30  p.  m.  will  vary  in  format  from  music  to  style  shows. 
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Religion 
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Monday  through  Friday  beginning  at  7:25  a.m. ,  there  is  pro¬ 
posed  a  five- minute  devotional  program  to  be  supervised  by  clergymen  of 
the  several  religious  denominations.  On  Sunday  at  10:00  a.m. ,  a  half- 
hour  program  "Sunday  School  of  the  Air"  is  scheduled  for  children,  the 
format  of  which  will  be  that  of  a  Sunday  school  classroom.  This  is  to  be 
conducted  by  clergymen  of  the  different  faiths  in  rotation.  There  is  also 
scheduled  a  program  "Church  Services",  each  Sunday  through  remote 

facilities  from  11:00  a.m.  to  12  m. ,  which  will  primarily  be  Protes¬ 
tant;  one  from  4:00  p.  m.  to  4:30  p.  m.  "The  Jewish  Hour";  Saturday  from 
2:30  p.  m.  to  2:45  p.m.  "Bible  Stories";  and  from  7:00  p.  m.  to  7:30  p.  m. 
"Way  of  Life",  a  Catholic  program. 

Agriculture 

Each  weekday,  there  is  proposed  a  15- minute  program  commenc¬ 
ing  at  12:15  p.m.  "Today’s  Almanac"  which  will  involve  interviews  and 
discussions  of  farm  news  and  weather,  current  market  prices,  insect 
control  and  home  gardening.  Guests  from  various  local  agricultural  agen¬ 
cies  will  participate.  Each  Saturday  there  is  also  scheduled  at  12:30  p.m. 
a  30-minute  program  "Rural  Route  7"  designed  as  an  aid  to  farmers  in 
the  area,  in  which  guests  from  the  Department  of  Agriculture  will  be  invited 
to  give  talks  and  demonstrations.  Samples  of  crops  will  be  compared  and 
a  portion  of  the  period  will  be  devoted  to  4-H  Club  activities.  A  5- minute 
weather  forecast  directed  to  farmers  is  proposed  at  7:55  a.m.  each  week¬ 
day. 


Education 

Each  Sunday  beginning  at  2:00  p.m. ,  a  half-hour  program  entitled 
"University  of  Miami  Presents"  is  proposed  which  will  cover  a  wide  range 
of  subjects,  such  as  music,  education,  sports,  agriculture  and  oceanography. 
It  will  be  supervised  by  the  Director  of  the  University’s  Radio  and  Televi¬ 
sion  Department,  and  students  and  members  of  the  faculty  will  take  part. 
"Figure  Perfect"  a  15-minute  program  at  1:30  p.  m.  Monday,  Wednesday 
and  Friday  is  designed  to  teach  women  how  to  maintain  and  improve  health. 

At  1:30  p.m.  Tuesday,  a  30-minute  program  "Do  It  Yourself"  would  be 
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presented  under  the  direction  of  the  Radio  and  Television  Department  of 
Miami  University.  "Spelling  Bee"  a  30-minute  program  at  3:30  p.  m.  on 
Saturday  would  be  produced  in  cooperation  with  the  Boards  of  Education 
within  the  area.  On  Monday  and  Wednesday  beginning  at  2:30  p.  m. ,  the 
half-hour  program  entitled  "The  University  of  Miami  Telecourse"  is 
scheduled,  wherein,  through  the  medium  of  remote  facilities,  programs 
emanating  from  the  classrooms  will  be  presented  under  the  supervision 
of  a  member  of  the  faculty.  The  subjects  covered  will  range  from  law, 
history,  geography,  sculpture  and  music  to  presentations  from  the  Ring 
Theater  on  the  Campus.  On  Tuesday  and  Thursday  from  2:30  p.m.  to 
3:00  p.  m. ,  the  program  entitled  "Board  of  Education"  will  be  presented 
under  the  supervision  of  the  Dade  County  Board  of  Public  Instruction  and 
will  involve  such  subjects  as  preparation  of  pre-school  children  for  school, 
possible  improvements  of  the  school  system,  and  special  work  from  the 
classrooms.  Another  half-hour  program  on  Thursday,  beginning  at  2:00 
p.m. ,  entitled  "Barry  College  Presents"  would  be  offered  by  the  students 
of  the  college  and  is  intended  to  demonstrate  the  educational  methods  em¬ 
ployed  therein.  Also  on  Thursday,  beginning  at  1:30  p.m. ,  the  half-hour 
program  "Speaking  Specifically"  directed  toward  improving  the  viewers* 
speech,  would  feature  a  member  of  the  faculty  of  the  University  of  Miami. 
On  Friday,  a  30-minute  program  entitled  "Se  Habla  Espanol"  is  scheduled 
for  2:30  p.m. ,  involving  an  elementary  Spanish  course  conducted  in 
cooperation  with  the  University  of  Miami  Spanish  Department.  It  will  be 
supervised  by  a  language  professor. 

Discussion 

Each  Sunday,  programs  entitled  trWe  Believe"  and  "Labor 
Speaks*’  will  be  presented  from  1:00  p.m.  to  1:30  p.m. ,  and  from  5:00 
p.m.  to  5:30p.m.,  respectively.  Experts  in  the  subjects  under  consider¬ 
ation  will  participate.  At  9:00  p.m.  on  Monday,  a  30-minute  program 
"This  You  Should  Know"  would  be  a  panel  discussion  of  national  problems. 
A  15-minute  program  at  6:00  p.m.  on  Friday  "Community  Charities" 
would  discuss  the  needs  of  charitable  organizations.  "Teen  Age  Forum" 
9:45  a.m.  to  10:00  a.  m.  and  "Labor  Management  Forum"  11:30  a.m.  to 
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12:00  noon  on  Saturday  would  be  panel  discussions  of  teen  age  and  labor 
problems,  respectively.  On  Monday,  the  program  "Community  Neighbor" 
would  be  given  from  2:00  p.  m.  to  2:30  p.  m. ,  in  which  leading  citizens 
and  public  officials  of  the  communities  outside  the  Miami  area  will  be 
presented;  and,  on  the  same  day,  from  6:00  p.m.  to  6:15  p.m.,  a  Civil 
Defense  program  would  be  given  as  a  panel  discussion,  with  members  of 
the  county  and  city  defense  organizations  participating.  At  7:15  p.m.  to 
7:30  p.m.  on  Tuesday,  "Medicine  and  You"  would  be  presented,  a  panel 
discussion  of  illness  and  its  treatment  and  "Police  Safety  Show",  a  15- 
minute  program  at  6:00  p.  m.  on  Thursday  would  be  a  panel  discussion  of 
traffic  and  safety  problems.  "Let’s  Talk  It  Over",  a  30-minute  program 
at  7:00  p.m.  on  Wednesday,  would  be  a  discussion  of  current  matters  of 
interest  to  the  public. 

News 

On  Sunday  and  Saturday  the  station  will  carry  news  at  6:00  p.m. 
and  at  11:00  p.m.  On  Monday  through  Friday,  it  will  be  carried  at  noon, 
at  6:30  p.m. ,  and  at  11:00  p.m. ;  all  being  15-minute  programs.  Weather 
and  sports  information  will  be  included  in  the  various  newscasts.  The 
Sunday  evening  news  program  at  6:00  p.  m.  would  be  a  half-hour  summary 
of  the  local  news  for  the  preceding  week. 

Talks 

Talk  programs  include  "Fishing  Guide",  a  5-minute  program 
broadcast  at  8:25  a.m. ,  Monday  through  Friday;  "Shopper’s  Special"  a 
5-minute  program  broadcast  at  8:55  a.m.  Monday  through  Friday  and 
giving  information  on  sales  of  consumer  merchandise;  "You  and  Your 
Child",  a  30-minute  program  at  10:00  a.m.  Monday  on  child  care;  "Gold 
Coast  Cooking",  a  30-minute  program  at  11:00  a.m.  Monday  through  Friday, 
featuring  the  preparation  of  "fancy  food";  "The  Proper  Thing",  a  30-minute 
program  at  10:30  a.m.  Tuesday  on  etiquette  and  fashion;  "U. S.  Army",  a 
15-minute  program  at  6:00  p.m.  Tuesday,  presenting  information  through 
local  offices  of  the  armed  services;  "Philosophy  for  Living",  a  30-minute 
program  at  10:30  a.  m.  Wednesday,  conducted  by  Dr.  John  Lee  Baughman, 
a  minister  and  philospher;  "Queen  of  Clubs",  a  30-minute  program  at  2:00 
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p.m.  Wednesday,  designed  to  assist  women's  organizations;  "Report 
to  the  People",  a  15-minute  program  at  6:00  p.m.  Wednesday,  on  which 
public  officials  would  inform  the  public  as  to  their  programs;  "Planning 
Your  Home",  a  30-minute  program  at  10:30  a.m.  Thursday,  on  home 
planning  and  decoration;  "The  Green  Thumb",  a  30- minute  program  at 
10:30  a.m.  Friday  on  gardening  and  landscaping;  "Miami  at  Work",  a  30- 
minute  program  at  2:00  p.  m.  Friday  on  the  industrial  and  business  life  of 
the  area;  "Fishing  For  Fun",  a  15-minute  program  at  7:15  p.m.  Friday; 
"American  Scouts",  a  15-minute  program  Saturday,  featuring  the  programs 
of  the  Boy  Scouts  and  Girl  Scouts  organizations;  and  daily  sports  programs 
except  Sunday. 

(c)  Preparation 

27.  The  record  reveals  that,  as  a  means  of  ascertaining  the  needs 

of  the  Miami  area  for  television  broadcasting  service,  as  well  as  the  extent 

to  which  the  proposed  station  could  expect  the  support  and  cooperation  of 

the  community  and  the  various  types  of  programs  to  be  presented,  nearly 

all  of  the  stockholders  of  East  Coast  have  discussed  the  instant  proposal 

with  numerous  individuals  and  groups  identified  with  the  local  civic,  "public 

service",  educational,  religious  and  charitable  organizations  and  groups. 

The  program  proposals  of  East  Coast,  in  large  measure,  appear  to  have 

31/ 

been  based  upon  the  information  gained  through  these  contacts. —  East 
Coast  proposes  the  use  of  network  color. 


31/  Exceptions  are  urged  in  regard  to  the  proposal  of  East  Coast  to 
schedule  five  programs  by  or  on  behalf  of  the  University  of  Miami  in  the 
absence  of  a  showing  that  it  has  made  arrangements  with  that  institution 
to  pay  therefor.  It  appears  that  necessary  contacts  were  made  by  East 
Coast  with  the  University,  and  that  the  University  will  cooperate;  it  further 
appears  that  financial  arrangements  would  be  required  of  East  Coast  prior 
to  actual  programming  by  the  school.  We  are  unable  to  find,  however, 
that  negotiations  had  proceeded  to  completion  insofar  as  East  Coast  is 
concerned,  and  we  do  not  require  a  showing  of  actual  commitments  with 
respect  to  the  proposed  programs  of  an  applicant;  there  is  here  adequate 
demonstration  of  cooperative  contacts  made. 
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South  Florida 

(a)  Policies 

28.  This  applicants  policy  may  be  summarized  as  follows:  Local 
needs  and  interests  shall  be  the  fundamental  frame  of  reference  for  the 
station;  such  needs  and  interests  shall  be  treated  program-wise  in  a  bal¬ 
anced  manner  which  is  practicable  and  fair  to  all  concerned.  As  a  means 
of  maintaining  constant  check  on  the  stations  awareness  of  local  needs 
and  interests  and  proper  balancing  of  the  different  types  of  programs,  the 
stockholders,  officers,  directors  and  personnel  shall  be  active  in  commu¬ 
nity  activities,  and  the  stockholder  committees  and  citizens  advisory 
board,  aforementioned,  will  function  in  the  areas  designated  for  them.  A 
sufficient  amount  of  total  weekly  time  on  a  sustaining  basis  will  be  retained 

in  order  to  assure  the  availability  of  periods  for  the  presentation  of 
programs  concerning  which  commercial  sponsorship  is  inappropriate. 

The  station  will  adhere,  as  a  minimum,  to  the  Television  Code  of  the  Na¬ 
tional  Association  of  Radio  and  Television  Broadcasters.  As  a  means  of 
maintaining  continuous  operation  with  maximum  technical  efficiency,  the 
station’s  staff  shall  keep  abreast  of  technical  advances  and  improvements. 
The  board  will  observe  a  plan  of  operation  which  will  afford  the  station  an 
efficient,  flexible  and  imaginative  management.  In  accordance  with  the 
foregoing,  specific  policies  have  been  adopted  concerning  the  various 
types  of  programs:  religious  services  and  talks  will  be  presented  on  a 
sustaining  basis,  with  attention  to  all  denominations;  agricultural,  educa¬ 
tional  and  news  programs  will  be  emphasized;  the  presentation  of  enter¬ 
tainment  matters  will  be  the  station’s  predominating  service;  adequate 
time  will  be  set  aside  regularly  for  the  discussion  of  controversial  issues 
and  problems.  The  management  will  be  mindful  at  all  times  that  children 
are  likely  to  view  any  program  presented,  whether  or  not  the  same  may 
be  directed  especially  to  them.  The  station  shall  be  essentially  a  local 
station  to  the  greatest  practicable  degree. 

(b)  Programs 

29.  The  applicant  proposes  to  become  affiliated  with  the  television 
network  of  the  National  Broadcasting  Company.  Its  station  will  be  on  the 
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air  110. 25  hours  per  week.  The  following  represents  the  proposed  pro 
gramming  percentages  by  types: 


Entertainment 

67.6% 

Religious 

3.3 

Agriculture 

2.0 

Educational 

2.9 

News 

6.4 

Discussion 

4.1 

Talks 

13.7 

Total 

100.00% 

The  following  represents  the  proposed  programming  by  source  and  time 
segments: 


1 

8  am  to  6  pm 

6  pm  to  11  pm 

Other 

Total 

Network  Commercial 

30.8% 

57.9% 

42.7% 

40.4% 

Network  Sustaining 

14.9 

4.3 

- 

10.2 

Recorded  Commercial 

10.7 

10.0 

25.7 

11.8 

Recorded  Sustaining 

11.4 

1.4 

5.1 

7.7 

Wire  Commercial 

- 

- 

- 

Wire  Sustaining 

- 

.  - 

- 

- 

Live  Commercial 

21.1 

10.7 

26.5 

18.3 

Live  Sustaining 

11.1 

15.7 

- 

11.6 

Total  Commercial 

62.6% 

78.6% 

94.9% 

70.5% 

Total  Sustaining 

37.4 

21.4 

5.1 

29.5 
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100. 0% 

1G0..0% 

100.0% 

100. 0% 
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Proposed  Broadcast 
Hours 

65.5 

35.0 

9.75 

110.  25 

No.  of  Spot  Announce¬ 
ments 

181 

98 

29 

308 

59  29  19  107 


No.  of  Non- commercial 
Spot  Announcements 
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The  following  generally  describes  the  kinds  of  locally  produced 
programs— ^  proposed  by  South  Florida:— ^ 

Entertainment: 

’Invitation  to  Rehearsal”  and  ”Yours  Truly”  will  alternate  on 
Sundays  at  2:00  p.m.  as  30- minute  programs.  The  former  will  telecast 
auditioned  children  in  dramatic  acts;  the  latter  will  involve  film  or  inter¬ 
view  explanation  to  children  of  adult  jobs  and  professions.  ’’Talent  Parade” 
is  a  one-^hour  children’s  talent  show  scheduled  at  11:00  a.m.  on  Saturday. 
Also  scheduled  for  Sunday  at  3:00  p.m.  is  ’’This  is  Florida”,  which  is 
alternated  with  ”Las  Casas  A1  Sur,  ”  both  half-hour  shows.  The  first  of 
these  deals  with  the  industrial,  economic  and  agricultural  development  of 
the  Miami  area,  and  the  second,  to  be  offered  in  cooperation  with  the  Pan- 
American  League,  is  concerned  with  events  of  interest  to  Latin- American 
people  of  Miami.  On  Tuesday  from  9:30  to  10:00  p.m.  ’’Stage  7,  ”  a  dra¬ 
matic  program,  will  be  given  by  the  local  Little  Theatre  groups,  and  on 
Saturday,  beginning  at  9:00  p.m. ,  a  30- minute  contest  and  quiz  show  is 
scheduled.  Monday  through  Friday  at  2:00  p.m.  a  one-hour  program 
’’Video  Varieties”  will  be  presented,  the  title  of  which  is  self-explanatory. 
In  addition,  numerous  film  programs  of  entertainment  for  the  benefit  of 
children  and  adults  are  proposed  for  presentation  throughout  the  week. 

Religion: 

Each  Sunday  at  11:00  a.  m.  ’’Church  of  the  Air,  ”  one  hour  in 
duration,  will  be  given  by  remote  methods,  in  which,  on  a  basis  of  rotation, 

32/  Mr.  Mell  testified  that  local  sustaining  public  service  programs  of 
South  Florida  conflicted  with  network  option  time  in  some  instances;  that 
any  obligations  under  network  agreements  would  be  observed.  Tr.  1231-2. 

33/  South  Florida  requests  a  finding  that  10  of  the  local  live  programs 
have  formats  not  previously  telecast  in  the  Miami  area  on  a  regular  basis. 
One  of  its  witnesses  so  testified.  However,  a  finding  as  to  these  programs 
might  imply  that  other  local  live  programs  of  South  Florida,  or  the  local 
live  programs  of  the  other  applicants  are  duplicative  of  existing  television 
programs  in  the  area,  which  would  not  be  based  upon  the  record. 
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the  Protestant  and  Catholic  faiths  will  be  represented.  On  Saturday  be¬ 
ginning  at  4:00  p.m. ,  a  15-minute  Jewish  program,  ''Rabbis  Study,”  is 
proposed,  and  at  12:30  p.m.  of  the  same  day  a  15-minute  program  giving 
news  pertaining  to  the  several  churches  will  be  presented  and  discussed. 


(5663)  ^  non-denominational  half-hour  program,  tTSunday  School, "  will  be 

offered  each  Sunday  morning.  In  addition,  the  station’s  service  each  day 
will  commence  with  a  brief  filmed  program  by  The  Christophers  organiza¬ 
tion,  and  a  15-minute  filmed  series,  "Bible  Stories,  "  would  be  given  on 
Sunday. 

Agriculture: 

The  station’s  primary  program  in  this  category  (30  minutes)  is 
entitled  "Almanac"  and  is  scheduled  for  Saturday  afternoon.  It  involves 
talks  and  demonstrations  by  experts  on  farming  subjects,  viz. ,  soil  con¬ 
servation,  current  agricultural  news  and  comments,  etc. ,  and  representa¬ 
tives  of  the  County  4-H  Club  and  the  Future  Farmers  of  America  will 
appear  to  discuss  their  work.  Market  reports  are  scheduled  as  follows: 
"Closing  Markets"  from  11:10  to  11:15  p.m.  daily;  "Noon  Markets"  at 
12:15  p.m.  Monday  through  Saturday;  and  "Today’s  Markets"  from  7:55 
to  8:00  a.m.  Monday  through  Friday. 

Education: 

"University  Seminar"  is  scheduled  for  8:00  p.m.  on  Saturday 
evening  and  is  30  minutes  in  duration.  It  is  to  be  given  in  cooperation 
with  the  Radio- TV  Department  of  the  University  of  Miami,  involving  dis¬ 
cussion  and  talks  on  educational  subjects  which  will  be  selected  jointly  by 
representatives  of  the  University  and  the  station.  "Schools  on  Parade,  ’’ 
a  30-minute  program  will  be  presented  each  Saturday  afternoon  at  2:00 
p.m. ,  in  cooperation  with  the  various  schools  located  within  the  station’s 
service  area  and  will  involve  discussions  and  outlines  of  the  curricular 


and  extra-curricular  work  of  each.  "The  E.  B.  Party,"  30  minutes,  is 
scheduled  for  Saturday  at  5:30  p.m.  and  will  consist  of  a  series  of  matters 
selected  from  the  Encyclopedia  Britannica  Film  Library  by  the  Dade  County 
school  officials.  "Tech  Topics"  will  be  given  bi-weekly  on  Saturday  at 
6:30  p.m. ,  alternating  with  "Hobby  Time,"  hereinafter  discussed,  in 
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cooperation  with  the  Dade  County  Board  of  Public  Instruction,  describing 
the  work  of  vocational  schools,  with  particular  reference  to  the  Lindsey 
Hopkins  Vocational  School  of  Miami.  "Hobby  Time, "  will  be  given  in 
cooperation  with  the  Hobby  Clubs  in  the  various  schools  and  will  be  con¬ 
cerned  with  the  occupations  of  the  various  students.  For  the  benefit  of 
children,  "Dopey  Duck  School”  a  15- minute  program  proposed  for  5:00 
p.m.  on  Monday  through  Friday  will  emphasize  traffic  safety  and  other 
subjects  of  particular  concern  to  children.  It  will  be  given  on  behalf  of 
the  Dade  County  Board  of  Public  Instruction. 

News: 

On  Monday  through  Friday,  there  is  scheduled  a  5-minute  early 
morning  news  roundup;  at  8:25  a.m.  daily,  a  5-minute  weather  forecast, 
with  tides  and  fishing  information;  and  at  8:55  a.  m.  daily  a  15-minute  news 
program.  There  is  a  daily  10-minute  news  report  each  noon,  emphasizing 
regional  and  local  news,  followed  by  a  weather  report;  at  7:30  p.m.  on 
weekdays,  there  is  a  15- minute  presentation  of  local  news  and  weather; 
and  daily  at  11:00  p.m.  there  is  a  10-minute  late  evening  news  roundup, 
emphasizing  matters  of  local  and  regional  interest. 

Discussion: 

"The  Round  Table"  is  proposed  for  Monday  from  8:00  to  8:30 
p.m. ,  involving  local  developments  and  problems  to  be  presented  in  coop¬ 
eration  with  the  several  Junior  Chambers  of  Commerce  within  the  station's 
service  area.  "Youth  Today"  is  scheduled  for  Thursday  from  8:30  to  9:00 
p.m.  and  will  be  supervised  by  the  station's  women's  and  children's  director. 
It  will  deal  with  youth  and  its  problems,  and  presented  in  that  connection 
will  be  recognized  youth  guidance  experts,  civic  officials  dealing  with 
youth  affairs  and  youth  representatives  from  the  Miami  area.  Another 
program  in  this  category  is  "Let's  Talk  It  Over"  from  8:30  to  9:00  p.m. 
on  Friday,  and  will  involve  state,  regional  and  national  issues  and  problems. 
The  station's  public  service  director  will  supervise  this  program,  which 
will  be  of  the  panel  type  composed  of  local  experts  and  authorities  on  the 
subjects  under  discussion.  "Medicine  and  You"  will  be  given  from  8:00 
to  8:30  p.m.  each  Wednesday,  in  cooperation  with  the  Dade  County  Medical 
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Association  and  the  Miami  Dental  Society,  involving  a  panel  of  doctors 
and  dentists  in  discussions  on  health  problems  of  general  interest.  Each 
Wednesday  at  6:30  p.  m. ,  "Channel  7  Reports"  is  scheduled.  Three  of' 
these  programs  each  month  will  deal  primarily  with  the  various  aspects 
of  the  stations  operations,  viz. ,  staff  members  will  explain  their  work; 
operations  and  problems  will  be  discussed;  future  program  plans  will  be 
made  known;  and  questions  from  the  viewing  audience  will  be  received  and 
answered.  Once  each  month  on  this  program,  the  Citizens  Advisory  Board 
will  engage  in  discussions  regarding  the  program  service  of  the  station, 
with  participation  by  the  viewing  audience. 

Talks: 

Included  in  this  category  are  local  sports  programs:  on  Monday 
through  Friday  at  6:15  p.  m. ,  there  is  proposed  a  15-minute  sports  review 
and  interview  program;  each  Saturday  at  4:30  p.m. ,  there  is  a  half-hour 
week-end  sports  roundup;  and  on  Saturday  from  2:30  to  3:00  p.m, ,  an 
interview  will  be  held  with  sports  personalities  who  will  demonstrate  their 
sports  skills.  Also  included  among  the  talks  programs  are  the  following: 
"Cooking  Capers,"  from  11:30  a.m.  to  12:00  noon  each  Monday  through 
Friday;  "Club  News  and  Views"  for  10  minutes  daily  Monday  through  Fri¬ 
day,  involving  various  club  activities;  "Country  Club"  is  scheduled  from 
1:30  to  2:00  p.m.  on  Monday  through  Friday,  involving  subjects  of  special 
interest  to  women,  i.e.,  home-making,  decorating,  book  reviews,  etc. ; 
"Report  to  the  Taxpayers"  will  be  given  at  6:30  p.m.  four  days  each  week, 
and  will  involve  talks  by  city  and  other  public  officials  with  regard  to  their 
activities  and  problems;  "Lifesavers"  will  follow  the  program  previously 
discussed  and  will  involve  comments  regarding  traffic  safety,  fire  preven¬ 
tion  and  civil  defense.  Experts  with  regard  to  the  subject  matter  will  be 
presented  in  each  instance,  "The  Editor’s  Corner"  will  be  given  each 
Tuesday  evening  froin  10:45  to  11:00  p.m. ,  presenting  editors  of  news¬ 
papers  on  subjects  of  interest.  In  addition,  there  is  proposed  a  series  of 
filmed  programs  in  this  category  involving,  among  other  things,  interviews 
with  Washington  officials,  discussions  of  world  events,  gardening  tech¬ 
niques,  designed  to  be  of  special  interest  to  the  Miami  area,  and  others. 
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It  is  also  planned  that,  through  its  facilities,  the  station  will 
cover  special  events  as  they  occur  throughout  the  Miami  area  and  the  same 
will  be  presented  over  the  station  both  live  and  by  means  of  film. 

During  the  first  year  of  operation  the  applicant  plans  to  transmit 
network  color  programs  and  locally  originated  color  slides. 

(c)  Preparation 

30.  As  a  means  of  ascertaining  the  community  needs  of  the  Miami 
area  for  a  television  service,  South  Florida  caused  to  be  contacted  and 
interviewed  by  its  stockholders  a  substantial  number  of  organizations, 
groups  and  individuals  concerned  with  the  local  civic,  religious,  agricul¬ 
tural,  educational  and  other  public  service  activities  and  movements,  viz. , 
representatives  of  the  City  of  Miami  Beach;  the  Pan-American  League; 
several  Chambers  of  Commerce;  the  Dade  County  Board  of  Public  Instruc¬ 
tion;  University  of  Miami;  Dade  County  Growers  Cooperative;  the  U.  S. 
Weather  Bureau;  the  Miami  Police  and  Fire  Departments;  the  Dade  County 
Agricultural  Service;  the  Miami  Ministerial  Association  and  the  various 
churches  and  synagogues;  Boy  Scouts  of  America;  the  City  of  Miami  Recre¬ 
ation  Department;  the  Howard  County  Agricultural  Service;  Future  Farmers 
of  America;  4-H  Clubs;  Dade  County  Medical  Association;  Miami  Dental 
Society;  the  Civitan,  Lions,  Rotary,  Kiwanis,  Exchange,  Garden  and 
Acacia  Clubs;  the  Miami  City  Commission;  the  Dade  County  Commission; 
Sheriff's  Office;  Florida  Highway  Patrol;  Civil  Defense  Organization; 
several  newspaper  editors;  Florida  Cattlemen's  Association;  and  Florida 
Citrus  Growers  Association.  The  programs  of  local  origination  proposed 
by  South  Florida  are  predicated  upon  the  needs  and  wishes  of  the  organ¬ 
izations  and  groups  aforementioned,  as  made  known  to  the  applicant's 
stockholders  through  the  above  contacts. 

Sunbeam 
(a)  Policies 

31.  This  applicant's  policy  is  as  follows:  to  present  on  a  regularly 
scheduled  basis,  programs  of  entertainment,  news,  discussions,  agricul¬ 
ture,  religion,  sports  and  other  categories.  Due  weight  is  proposed  to  be 
given  to  a  balanced  program  structure.  In  order  to  serve  as  an  outlet  for 
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local  talent,  local  news,  and  local  expression  in  the  fields  of  education, 
religion,  talk,  discussion,  sports  and  agriculture,  its  stated  policy  is  to 
set  aside  optimum  listening  hours  for  such  programs  on  a  regularly 
scheduled  basis.  Network  programs  during  option  hours  will  yield  in 
favor  of  programs  of  outstanding  local  interest.  As  a  means  of  effectuating 
its  programs  of  local  interest,  applicant  proposes  to  centralize  its 
responsibility  for  categories  of  local  programs  upon  specific  members  of 
its  staff,  and,  as  part  of  its  plans  for  educational  programming,  it  has 
arranged  with  the  University  of  Miami  for  the  production  of  many  of  its 
educational  features.  In  religious  programming  all  faiths  shall  be  repre¬ 
sented.  Editorializing  is  not  contemplated  and  it  will  be  the  applicant's 
policy  to  present  the  news  in  an  impartial  and  unbiased  manner.  The  sta¬ 
tion  will  offer  discussion  programs  regularly,  and,  in  its  typical  program 
schedule  herein  presented,  it  has  set  aside  specific  broadcast  hours  for 
such  programs.  The  station  management  will  seek  out  qualified  repre¬ 
sentatives  of  the  various  points  of  view  on  any  given  issue.  Candidates 
for  public  office  will  be  afforded  the  use  of  facilities  on  the  basis  of  equality, 
and,  where  feasible,  they  will  be  requested  to  appear  without  charge  on  a 
forum  type  of  program  to  make  known  their  positions.  Time  has  been  set 
aside  for  the  presentation  of  educational  programs  on  a  sustaining  basis, 
and  funds  will  be  allocated  annually  in  connection  with  educational  programs 
to  be  given  under  the  sponsorship  of  the  University  of  Miami.  Agricultural 
programs,  including  news,  market  and  weather  reports,  instructions,  etc., 
will  be  presented  daily  and  at  times  appropriate  to  the  needs  of  the  persons 
concerned.  Applicant  will  adhere  to  the  Television  Code  of  the  National 
Association  of  Radio  and  Television  Broadcasters.  Its  policy  will  be  to 
avoid  commercial  excesses,  and,  "as  a  general  matter, "  at  least  25%  of 
the  station's  time  will  be  reserved  for  non- commercial  programs.  Regu¬ 
larly  scheduled  and  special  programs  involving  news,  religion,  discussions, 
and  agriculture  of  interest  to  organizations  and  groups  outside  of  Miami 
proper  are  also  contemplated.  Special  events,  such  as  sports,  which  do 
not  occur  with  sufficient  frequency  for  scheduling,  will  be  telecast. 
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(b)  Programs 

32.  The  applicant  intends  to  affiliate  with  a  national  network.  It 
proposes  to  operate  about  125  hours  per  week.  The  percentage  of  time 
to  be  devoted  to  types  of  programs  is  as  follows: 


Entertainment 

61.42% 

Religious 

3.73 

Agriculture 

2.  53 

Educational 

4.59 

News 

8.98 

Discussion 

2. 19 

Talks 

16.56 

Total 

100. 00% 

The  applicant  presented  a  schedule  of  programs  for  a  typical  week  of 
operations.  As  analysis  of  the  sources  of  such  programs  shows  the  fol¬ 
lowing  percentages: 


(5667)  8  am  to  6  pm 

6  pm  to  11  pm 

Others 

Total 

Network  Commercial 

28.45% 

|  70.71% 

20.58% 

39.98% 

Network  Sustaining 

13.93 

1.43 

- 

8.19 

Wire  Commercial 

7.86 

3.57 

43.21 

12.38 

Wire  Sustaining 

12.86 

- 

4.41 

7.85 

Live  Commercial 

21.07 

9.99 

23.05 

18.30 

Live  Sustaining 

15.83 

14.30 

9.05 

14,31 

Total  Commercial 

57.38% 

,  84. 27% 

86. 84% 

69.65% 

Total  Sustaining 

42.62 

15.73 

13.16 

30.35 

Proposed  Broadcast  Hours 

100.00% 

70 

100. 00% 

35 

100.00% 

20.25 

100.00% 

125.25 

No.  of  Spot  Announce¬ 
ments 

104 

44 

72 

220 

No.  of  Non- commercial 
Spot  Announcements 

75 

25 

30 

130 

The  following  is  representative  of  the  various  types  of  locally  orig¬ 
inated  programs  proposed  by  Sunbeam: 


Entertainment: 


216 


5037 

(5668) 


On  Monday  through  Friday,  from  5:00  p.m.  to  5:15  p.m.,  and 
on  Saturday  from  11:00  a.m.  to  11:30  a.  m. ,  children’s  programs  in  this 
category  will  be  offered,  the  former  involving  audience  participation 
wherein  the  children  take  part  in  games,  songs,  stories,  etc. ,  the  latter 
featuring  the  activities  of  such  organizations  as  the  Boy  Scouts,  Girl 
Scouts  and  other  similar  youth  groups.  Each  Saturday  from  3:00  p.  m.  to 
4:00  p.m. ,  "Around  the  Town"  is  scheduled,  on  which  the  viewing  audience, 
either  by  live  remote  or  by  film,  would  be  shown  interesting  sections  of 
the  Miami  area,  viz. ,  a  trip  through  a  factory,  or  a  yacht,  or  a  visit  to  a 
botanical  garden  or  power  plant,  or  a  quick  look  at  a  fox  hunt.  From  5:00 
p.m.  to  5:30  p.m.  on  Saturday  "Country  Style"  would  be  presented,  a  pro¬ 
gram  featuring  folk  music  and  dancing. 

Religion: 

The  beginning  (except  Sunday)  and  close  of  each  day  of  proposed 
broadcasting  contains  a  5-minute  religious  subject.  Every  Saturday  from 
2:00  p.m.  to  2:30  p.m.  "Jewish  Hour",  a  Jewish  religious  program,  would 
be  presented  and  at  11:15  p.m.  a  5-minute  program  entitled  "Church  Pre¬ 
views"  is  offered  for  the  purpose  of  publicizing  church  events  of  the  follow¬ 
ing  day.  From  9:00  a.m.  to  9:30  a.m.  each  Sunday,  "Sunday  School" 
would  be  given  for  the  benefit  of  children  who  cannot  attend  church.  Live 
studio  classes  would  be  shown,  as  well  as  Biblical  film  prints  and  paintings. 
"Church  Services"  is  scheduled  from  11:00  a.m.  to  12:00  m.  each  Sunday. 

It  is  a  remote  program  which  would  be  rotated  among  the  churches  of  the 
several  faiths.  Additional  religious  programs  scheduled  for  Sundays  are 
"Salvation  Army”  from  8:30  to  8:45  a.m.  and  from  10:30  a.m.  to  11:00 
a.m.  "Ole  Time  Religion,  "  a  negro  spirituals  program. 

News: 

Throughout  each  broadcast  day,  news  programs  of  local,  national 
and  world- wide  concern  will  be  presented.  At  6:30  p.m.  to  6:45  p.m.  on 
Fridays  a  special  program  of  news  of  communities  outside  Miami  proper 
would  also  combine  descriptive  talks  on  these  communities. 
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Discussion: 

The  applicant’s  proposed  program  schedule  provides  for  local 
live  discussions  programs  from  8:00  p.  m.  to  8:30  p.  m.  on  Monday  (Com¬ 
munity  Forum)  and  7:00  p.m.  to  7:30  p.m.  on  Thursday  (Our  Town),  both 
involving  panels  of  representative  citizens.  The  former  would  discuss 
general  local  problems,  the  latter  city  problems.  On  Thursday  from 
6:30  p.m.  to  7:00  p.m.  there  is  scheduled  a  program  involving  veterans 
affairs,  in  which  the  moderator  and  a  panel  of  veterans  would  discuss  and 
attempt  to  solve  problems  sent  in  by  mail.  In  addition,  discussions  would 
be  involved  in  several  other  ’’public  service”  programs  which  are  scheduled 
throughout  the  week. 

Education: 

The  applicant  has  made  arrangements  whereby  its  primary 
educational  features  will  be  given  under  the  auspices  of  the  University  of 
Miami.  Monday  through  Friday  12:30  p.m.  to  12:45  p.m.  the  program 
’’Previews”  would  be  carried  giving  a  resume  of  each  day’s  programming 
of  the  Miami  educational  TV  station.  On  Tuesday  from  2:30  p.m.  to  3:00 
p.m.,  ’’Amateur  Photographer”  is  scheduled,  which  covers  lectures  by 
University  personnel  of  the  various  phases  of  photography,  including  a 
complete  course  in  basic  photography,  film  developing,  printing  and  en¬ 
larging;  and  various  new  techniques  and  scientific  developments  in  the 

34/ 

field.  ’’The  Expert  Answers” —  is  scheduled  from  2:30  p.m.  to  3:00  p.m. 

each  Thursday,  and  involves  a  panel  show  of  experts  who  will  answer 
questions  on  matters  of  current  interest  and  will  discuss  various  problems 
with  film  illustrations.  "Miracle  in  the  Sun”  is  proposed  for  presentation 
from  6:30  p.m.  to  6:45  p.m.  each  Tuesday,  involving  a  historical  portrayal 
of  the  growth  of  Miami.  "Government  of  the  City”  is  scheduled  from  7:00 
p.m.  to  7:30  p.m.  each  Monday,  dealing  with  the  operations  of  the  several 
departments  of  the  city  government.  On  Wednesday  from  7:00  p.m.  to 


34/  The  programs  "Expert  Answers”  on  the  basis  of  the  program  descrip¬ 
tions  would  properly  be  classed  as  "discussion"  rather  than  "educational” 
under  Commission  definitions. 
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7:30  p.m. ,  "The  Elements"  is  scheduled.  It  is  a  presentation  of  the 
history  ol  the  discovery  of  the  chemical  elements  comprising  matter. 
"Opportunities  Unlimited"  is  scheduled  from  6:45  to  7:00  p.m.  each  Sat¬ 
urday,  involving  Florida’s  natural  advantages  which  are  offered  to  persons 
desiring  to  create  a  new  career  and  life  in  the  Southland.  "Health  is 
Wealth"  is  a  community  service  program  which  is  offered  on  Sunday  from 
6:45  p.m.  to  7:00  p.m.  and  conducted  under  the  supervision  and  advice 
of  the  Dade  County  Medical  Association,  the  East  Coast  Dental  Society, 
and  the  Florida  State  Nurses  Association.  On  Sunday  from  3:00  p.m.  to 
3:30  p.m. ,  "Stars  in  Your  Eyes,  "  an  astronomy  show  is  scheduled,  in¬ 
volving  a  popular  "down  to  earth"  approach  to  a  scientific  subject.  "Pan 
American  Time"  is  proposed  from  7:00  p.m.  to  7:30  p.m.  each  Tuesday, 
involving  descriptions  and  comment  upon  the  cultural  habits  and  problems 
in  Latin  American  Countries.  "Take  It  Easy"  7:00  p.m.  to  7:15  p.m. 
Friday  would  be  a  campaign  to  educate  the  public  in  traffic  safety.  It  is 
planned  that  most  of  these  programs  will  originate  in  the  studios  of  the 

University  of  Miami,  and,  for  the  most  part,  the  personnel  necessary  in 

35/ 

connection  with  each  will  be  furnished  by  the  University. — 


35/  In  regard  to  the  11  educational  programs  proposed  by  Sunbeam,  to  be 
carried  out  by  or  on  behalf  of  the  University  of  Miami,  several  adverse 
contentions  are  made.  It  is  said  that  several  of  such  programs  are  not 
truly  educational  in  nature,  though  within  the  Commission’s  definition.  It 
is  also  said  that  to  some  extent  the  execution  of  such  programs  would  de¬ 
prive  Sunbeam  of  control,  in  that,  inter  alia,  pieces  of  its  equipment  would 
be  under  the  maintenance  of  an  engineer  employed  by  the  University.  As 
to  the  latter  contention,  the  record  sufficiently  establishes  that  Sunbeam 
retains  licensee  control  both  with  respect  to  the  programs  and  the  equip¬ 
ment.  Questions  of  convenience  and  delay  may  result  in  regard  to  the 
equipment,  but  the  record  does  not  show  that  these  questions  are  removed 
from  the  field  of  speculation;  in  any  event  the  matter  seems  not  so  import¬ 
ant  upon  an  over-all  proposal  basis  as  to  require  an  adverse  finding.  As 
to  the  several  disputed  programs,  we  agree  that  educators  might  not  concur 
on  their  scholarly  appeal:  e.  g. ,  the  program  "Miracle  in  the  Sun,  ’’  basically 
involving  the  reminiscing  of  old-timers.  It  is  our  view  that,  notwithstanding 
the  literal  applicability  of  the  Commission’s  definition,  the  intent  thereof 
should  not  lose  force.  It  would  appear,  however,  that  the  only  effect  upon 
Sunbeam’s  proposal  would  be  to  shift  certain  ’ ’educational"  programs  to 
the  talk  category.  The  format  of  each  program  was  fully  set  forth  by  this 
applicant  and  in  the  face  of  such  fact  no  adverse  implications  are  present 
in  this  matter. 
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Talks: 
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"Miami  Market  Basket,  "  which  is  scheduled  for  each  weekday 
except  Saturday  from  8:55  a.m.  to  9:00  a.m.  is  intended  to  guide  the 
housewife  in  shopping,  and  involves  price  quotations  and  trends,  food  buys 

i 

of  the  day,  etc.  A  similar  program  entitled  "Market  Foods- Shopper"  is 
scheduled  for  Saturday  from  1:00  p.m.  to  1:15  p.m.  A  program  of  calis¬ 
thenics,  dietary  information,  etc. ,  is  scheduled  from  9:30  a.m.  to  9:45 
a.m.  on  Monday  through  Friday,  and  one  designed  to  teach  the  housewife 
new  ways  of  preparing  meals,  with  participation  by  experts,  is  scheduled 

i 

from  10:30  a.m.  to  11:00  a.m.  of  the  same  days.  A  program  designed  to 
bring  the  housewife  the  latest  aids  in  home  architecture,  financing,  up¬ 
keep,  landscaping,  interior  decorating,  etc.  will  be  given  each  weekday 
except  Saturday  from  12:45  p.m.  to  1:00  p.m.  "Homemaker,"  scheduled 
from  1:30  p.m.  to  2:00  p.m.  on  Monday  through  Friday,  is  designed  to 
cater  to  the  daily  interests  of  the  average  housewife  and  will  include  advice 
and  demonstrations  on  the  subjects  of  sewing,  baby  care,  crafts,  etc. 

"Social  Secretary, "  which  is  scheduled  from  2:15  p.m.  to  2:30  p.m.  each 
weekday  except  Saturday,  involves  the  presentation  of  club  news,  interesting 
guests,  and  plans  for  future  club  activities.  Sports  news  is  to  be  presented 
Monday  through  Saturday  from  6:15  p.m.  to  6:30  p.m.  and  11:15  p.m.  to 
11:30  p.m. ,  and  on  Sunday  from  11:00  p.m.  to  11:15  p.m.  From  6:30  p.m. 
to  6:45  p.m.  Saturday  the  boating  program  "Biscayne  Sailor"  would  be 
presented.  On  Saturday  from  4:30  p.m.  to  5:00  p.m.  the  program  "Hot 
Rods  Safety  Club”  would  be  presented.  Also  on  Saturday  the  program 
"Fugitive  at  Large"  would  be  presented  (2:45  to  3:00  p.m.)  in  cooperation 
with  law  enforcement  agencies  of  the  community.  "Do  Unto  Others"  would 
be  broadcast  on  Monday  7:30  p.m.  to  7:45  p.,m.  and  would  publicize  local 
and  national  charitable  organizations  and  their  programs.  A  fishing  pro¬ 
gram  would  be  broadcast  on  Friday,  7:15  p.m.  to  7:30  p.m.  "Heart  of 
The  Law”,  6:45  p.m.  to  7:00  p.m.  Wednesday,  would  present  information 
on  laws  and  judicial  processes.  "Hobby  Horse",  6:45  p.m.  to  7:00  p.m. 
on  Monday,  would  present  various  hobbies. 
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Agriculture: 

Programs  in  this  category  will  include  market  and  weather  re¬ 
ports,  talks,  demonstrations  and  exhibits  by  agricultural  groups.  The 
’’Market  Reports”  broadcast  is  scheduled  from  7:55  a.  m.  to  8:00  a.m.  on 
Monday  through  Friday,  and  ’’Agricultural  Reporter”  from  12:15  p.m.  to 
12:30  p.m.  on  the  same  days.  ’’Dade  4-H  Club”  is  to  be  telecast  from 
10:00  a.m.  to  10:30  a.m.  and  ’’Glades  Farmer”  from  1:30  p.m.  to  2:00 
p.m.  on  Saturday.  The  former  is  self-explanatory.  The  latter  would 
include  weekly  market  summaries,  guest  speakers,  exhibits  and  discussions 
of  agricultural  subjects.  ’’Food  for  the  Land”  is  proposed  for  Sunday  from 
2:00  p.m.  to  2:30  p.m.  This  would  be  designed  to  give  the  story  behind 
the  production  of  a  finished  food  product. 

The  applicant  proposes  equipment  for  local  live  color  programs 
but  proposes  no  schedule  for  such  programming. 

(c)  Preparation 

33.  Mr,  Ansin  visited  more  than  10  representatives  of  various 
public  service  organizations  to  determine  community  needs  in  this  respect. 
Discussions  were  had  with  the  Department  of  Radio  &  Television  of  the 
Board  of  Public  Instruction,  Dade  County,  and  other  educational  groups, 
in  reference  to  Sunbeam’s  proposed  educational  programs.  Numerous 
religious  groups,  of  all  faiths,  were  contacted  in  reference  to  religious 
programs. 

Communication  was  had  with  civic,  health  and  welfare  organizations, 
such  as  the  YMCA  and  the  American  Red  Cross,  as  well  as  business  and 
professional  groups  and  governmental  agencies,  by  the  stockholders  of 
Sunbeam,  with  respect  to  the  program  proposals  herein. 
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PROPOSED  STUDIOS 
EQUIPMENT  and  STAFFS 

Biscayne 

Studios 

34.  Biscayne’ s  proposed  studio  site  is  located  on  North  Bay 
Causeway,  on  a  5-1/2  acre  tract,  approximately  midway  between 
Miami  and  Miami  Beach.  The  proposed  studio  plant  will  be  housed  in  a 
new  2-story  building  specifically  designed  for  television  use,  wherein 
space  will  be  provided  for  administrative  offices,  television  live  produc¬ 
tion  studios  and  associated  dressing  rooms,  storage  and  workshop 
areas,  technical  equipment  and  operations,  and  program  operations.  On 
the  first  floor  are  located  two  television  studios,  the  larger  of  which  is 
40  feet  by  60  feet,  the  other  30  feet  by  40  feet.  Both  have  maximum 
clear  ceiling  heights  of  20  feet.  Each  has  its  own  individual  announcer 
booth  at  second  floor  level.  Across  the  rear  of  the  studios  and  at  the 
rear  of  the  building  is  in  excess  of  2500  square  feet  of  floor  space 
auxiliary  to  the  studios.  This  may  be  used  for  constructing,  assembling, 
storing  or  conveniently  handling  scenery  as  required.  At  the  extreme 
right  rear  of  the  building  there  is  a  garage  for  the  station’s  mobile  unit, 
adjoining  which  space  is  provided  for  the  development  of  motion  picture 
film  taken  by  the  station’s  news  crew.  On  the  second  floor  of  the  build¬ 
ing  are  located  the  studio  rooms,  master  control  room,  film  studio 

and  projection  room,  announcer  booth,  technical  workshop  and  storage, 
engineering  offices  and  locker  room,  and  film  viewing,  editing  and 
storage  rooms.  The  individual  studio  control  rooms  are  so  situated  as 
to  have  complete  vision  into  their  respective  studios.  An  allocation  of 
space  for  the  WIOD  offices  and  radio  operation  has  been  provided  on  the 
first  floor  of  the  proposed  structure. 

Equipment 

35.  Each  of  the  main  studios  will  be  equipped  with  two  cameras, 
and  an  auxiliary  will  be  available  as  needed.  Each  of  the  studios  has 
its  individual  control  room.  Picture  monitors  are  provided  for  each 
camera  control  in  the  control  room  and  one  across  the  outgoing  line  of 


the  switcher.  Camera  control  and  switching  for  the  outdoor  studio 
may  be  handled  by  either  of  the  two  control  rooms.  The  studios  are 
supplied  with  microphones  and  booms  or  stands  as  needed.  Each 
control  booth  is  equipped  with  an  audio  console.  Cameras  are  equip¬ 
ped  with  four  lens  turrets  with  standard  lens  complements,  and  a  pool 
of  extra  lenses  of  several  focal  lengths  is  provided. 

For  the  production  of  live  remote  programs,  a  truck  equipped 
with  a  microwave  transmitter,  a  synchronizing  generator,  and  remote 
audio  equipment  is  proposed.  When  a  remote  pickup  is  to  be  made, 
the  requisite  number  of  cameras  would  be  withdrawn  from  the  studios, 
and  camera  controls,  switching  and  monitoring  equipment  assigned 
5042  from  one  of  the  studio  control  rooms.  The  complete  video  signal 

5673)  transmitted  from  the  remote  point  to  the  studio  plant  by  means 

•  t 

of  the  microwave  relay  transmitter,  and  the  accompanying  audio  is 
transmitted  to  the  studio  via  leased  telephone  circuits. 

The  film  studio  would  be  equipped  with  two  film  cameras,  two  16 
mm  television  film  projectors  and  two  slide  projectors.  Both  the  film 
and  slide  projectors  are  equipped  with  remote  controls  by  which  they 
may  be  operated  from  either  studio  control  room  or  from  the  master 
control  room. 

Biscayne  proposes  equipment  only  for  the  use  of  network  color 
at  this  time. 

Staff 

36.  As  heretofore  shown,  Biscayne  proposes  to  acquire  the  radio 
facilities  of  Isle  of  Dreams  Broadcasting  Company  (WIOD),  should  the 
Commission  approve  the  instant  television  proposal.  Thus,  it  contem¬ 
plates  a  joint  AM,  FM  and  TV  operation.  Mr.  Niles  Trammell,  presi¬ 
dent  of  Biscayne  and  a  member  of  its  board,  will  exercise  supervisory 
and  managerial  control  over  all  of  the  companyTs  activities.  The  tele¬ 
vision  station  manager  will  be  James  M.  LeGate;  and  Milton  C.  Scott  will 
be  chief  engineer.  As  indicated,  LeGate  presently  manages  WIOD  and 
Scott  is  chief  engineer  of  WIOD. 

No  personnel  selections  have  as  yet  been  made.  In  this  connection, 
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a  showing  was  made  to  the  effect  that  many  qualified  persons  in  various 
branches  of  television  operations  have  applied  to  Biscayne  for  employ¬ 
ment  and  that  it  expects  no  difficulty  in  securing  we  11  -trained,  experi¬ 
enced  television  personnel  for  supervisory  and  other  positions.  Em¬ 
ployees  of  WIOD  and  WQAM  who  can  adapt  their  abilities  to  television, 
as  well  as  others  residing  in  the  Miami  area,  are  to  be  given  preference 
in  the  assignment  of  personnel. 

BiscayneTs  television  staff  will  be  composed  of  93  persons,  ex¬ 
cluding  specialists  who  will  be  employed  to  conduct  specialized  programs, 
viz. ,  experts  on  agriculture,  sports,  childrens  activities,  etc.  There 
will  be  four  persons  assigned  to  the  executive  department,  35  to  engineer¬ 
ing,  24  to  programming,  6  to  news  and  special  events,  6  to  sales,  2  to 
traffic,  3  to  accounting,  12  to  building  and  general  services,  and  a  pro¬ 
motion  and  advertising  manager.  The  staff  schedule  and  organization 
chart  presented  in  evidence  show  in  detail  the  types  of  service  planned 
for  each  department.  Thus,  comprising  the  engineering  group  are,  in 
addition  to  the  chief  engineer  and  the  transmitter  and  studio  supervisors, 

7  transmitter  engineers,  8  studio  technicians,  6  audio- video  control 
technicians,  5  master  control  projectionists,  and  6  general  d%uty,  mainten¬ 
ance,  boom  and  auxiliary  employees.  In  programming,  there  are  pro¬ 
posed,  in  addition  to  the  manager  and  his  secretary,  9  producer -director  - 
writers,  5  staff  announcers,  3  scenic  assistants,  2  production  assistants, 

a  film  buyer  and  editor  with  one  assistant,  and  a  scenic  supervisor- 
designer.  In  the  news  and  special  events  department,  there  is  established 
a  news  director -editor,  a  producer-director-writer,  2  news -announcers 
and  commentators  and  2  news  cameramen.  In  setting  up  these  three  de¬ 
partments,  provision  for  manpower  was  made  with  specific  reference  to 
the  proposed  program  schedule,  with  consideration  for  the  number  and 
types  of  programs,  the  periods  during  which  they  are  scheduled  for  pre¬ 
sentation,  place  of  origin,  and  other  pertinent  details.  The  plans  con¬ 
template  flexibility  in  the  allocation  of  personnel  with  regard  to  the 
several  classes  of  services  attending  each  program,  in  order  that  the 
persons  assigned  may  handle  other  duties  for  which  they  are  qualified. 
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In  connection  with  Biscayne’s  presently  scheduled  locally  originated  live 
programs ,  provision  has  been  made  for  the  personnel  to  be  assigned  to 
their  preparation  and  production,  including  the  necessary  studio  tech¬ 
nicians,  producer- director- writers,  staff  announcers,  scenic  assistants, 
production  assistants,  news  announcers  and  commentators. 


East  Coast 
Studios 

37.  East  Coast  proposes  to  locate  its  studios  in  the  Pan-American 
Bank  Building,  by  the  construction  of  a  new  fifth  floor.  This  building  is 
located  in  the  business  center  of  the  City  of  Miami.  Access  to  the  pro¬ 
posed  fifth  floor  would  be  by  four  passenger  elevators,  1  service  elevator, 
and  stairs,  under  the  floor  plan  submitted  in  evidence  (East  Coast  exhibit 
140).  However,  East  Coast’s  lease  with  the  owners  of  the  building  pro¬ 
vides  for  the  use  of  one  of  two  passenger  elevators.  Further,  part  of  the 

i 

proposed  fifth  floor  would  be  rented  to  persons  outside  the  East  Coast 
organization,  and  such  persons  will  use  the  same  means  of  access  as  will 
East  Coast.  The  extension  of  the  presently  existing  freight  elevator  will 
not  affect  its  use  by  other  tenants  in  the  building. 

Office  and  studio  layout  plans  include  a  main  studio  (shown  as 
Studio  "A”,  East  Coast  exhibit  140)  which  would  be  about  84  feet  by  40 


feet,  with  a  celing  height  of  20  feet  and,  immediately  adjacent  thereto, 

I 

a  second  and  smaller  studio  (Studio  ”B’\  ibid.),  having  a  20  foot  ceiling, 
width  of  34  feet  4  inc^es/^^orage  space  is  immediately  available  to  both 


studios.  A  26  foot  by  23  foot  rehearsal  room  is  located  some  distance 


from  the  active  studios.  Administrative,  engineering  and  operational 
offices  are  provided.  A  total  of  20, 145  square  feet  is  available,  in  addi¬ 
tion  to  the  roof  space. 

It  is  proposed  to  use  the  facilities  of  the  neighboring  garage  for 


storage  of  East  Coast’s  vans  and  trucks,  and  for  delivery  of  equipment 
to  the  studio.  No  provision  has  been  made  for  the  parking  of  the  autos 
of  individuals,  talent,  employees  and  visitors  to. the  studio. 

Equipment  — ^ 

38.  Two  complete  image-orthicon  camera  chains  are  proposed 

36/  Sunbeam  raised  a  question  as  to  accessibility  of  the  proposed  trans¬ 
mitter  site  of  East  Coast  due  to  lack  of  a  right  of  way.  However*  East 
Coast  has  shown  a  revocable  permit  to  use  a  private  right-of-way;  in  any 
event  there  is  no  showing  that  East  Coast  will  be  unable  to  effectuate  its 
proposals  due  to  unavailability  of  a  transmitter  site. 
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for  each  of  the  indoor  studios,  and  three  complete  camera  chains  for 
the  remote  facilities,  this  latter  equipment  also  to  be  available  for  use 
in  the  studios  should  the  need  arise.  Facilities  are  proposed  for  local 
film  taking,  processing,  developing  and  projecting.  A  fully  equipped 
mobile  unit  is  provided  for  remote  shows.  Projection  equipment  will  be 
provided  to  project  slides  of  different  sizes;  the  equipment  in  the  news 
department  will  include  a  Cine  Voice  16  mm  4001  magazine  adapter,  three- 
lens  turret,  sound-on-film  camera  with  lenses,  three  Bell  and  Howell 
DL-70  cameras  with  wide-angle  1"  and  2?  lenses  on  each,  a  4"  lens,  two 
16  mm  sound-on-film  projectors,  a  16  mm  motion  picture  film  processor, 
and  the  necessary  equipment  for  splicing,  repairs  and  storage. 

Staff 

39.  It  is  planned  to  employ  a  total  of  88  persons,  as  follows:  13 
in  administration,  6  in  sales,  32  in  programming  and  production,  and  37 
in  engineering .  The  Administrative  Department,  in  addition  to  the 
general  manager,  and  assistant  manager  for  programming  and  production, 
will  include  a  director  of  sales  promotioh,  publicity  and  advertising.  The 
Program  and  Production  Department  will  have  a  program  director,  pub¬ 
lic  service  director,  director  of  women’s  programs,  2  producer-directors, 
6  director -announcers,  4  production  assistants,  a  film  editor  and  one 
assistant,  an  artist  and  one  assistant,  a  music  librarian,  a  continuity 
director,  2  copy  writers,  a  traffic  manager,  2  traffic  clerks,  a  news 
director  and  one  assistant,  2  newsmen-photographers,  a  sports  director, 
and  such  clerical  and  secretarial  employees  as  may  be  necessary.  In 
the  Engineering  Department,  the  chief  engineer  will  have,  as  his  assis¬ 
tants,  a  studio  supervisor,  and  a  transmitter  supervisor  with  33  tech¬ 
nicians  (including  cameramen,  mike  boom  men,  shaders,  audiomen, 
projectionists  and  transmitter  engineers).  No  provision  has  been  made 
for  either  prop  men  or  carpenters  to  build  sets.  Applications  for  em¬ 
ployment  have  been  received  from  a  number  of  qualified  persons,  and 
it  appears  that  qualified  personnel  will  be  available  to  fill  positions  with 
East  Coast.  Detailed  plans  have  been  presented  with  regard  to  the 
duties  to  be  performed  by  the  future  incumbents  of  these  positions, 
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together  with  the  schedules  of  employment  of  each  individual  for  a  typical 
week  of  telecasting. 

South  Florida 
Studios 

40.  This  applicant  proposes  to  construct  a  new  building  to  house 
the  studio.  It  will  be  located  south  of  Northeast  16th  Street,  fronting 
on  Biscayne  Bay,  in  downtown  Miami.  Two  equal-sized  indoor  studios, 
40  feet  by  50  feet,  with  a  20  foot  ceiling,  are  planned.  Each  will  have  a 

separate  control  room  and  announcer  booth,  which  can  be  reached 
directly  from  the  studio  through  a  door  with  a  sound  lock.  An  out¬ 
door  studio  40  feet  by  50  feet  10  inches  will  be  provided.  Control  func¬ 
tions  will  be  performed  from  studio  control  rooms,  or  from  a  mobile 
truck.  The  master  control  room  will  be  separated  from  the  two  studios 
and  their  associated  control  rooms,  and  will  have  its  own  announcer1  s 
booth. 

Eleven  interrelated  production  offices  will  be  located  directly 
across  from  the  lobby  entrance.  Members  of  the  general  public,  having 
business  with  employees  of  the  studio,  can  enter  this  area  without  inter¬ 
fering  with  technical  work. 

Prop  work  and  storage  are  assigned  to  the  rear  of  the  building,  be¬ 
hind  the  indoor  studios.  The  mobile  truck  will  be  housed  in  the  southeast 
corner.  Direct  access,  on  the  first  floor,  is  available  for  moving  studio 

properties  to  the  studios.  Sufficient  public  parking  space  is  provided 

»  ••  , 

for,  as  is  space  for  all  other  necessary  functions. 

Equipment 

41.  Two  complete  image -orthicon  camera  chains  are  proposed  for 
each  of  the  indoor  studios,  and  three  complete  camera  chains  for  the  re- 

*  •  f 

mote  facilities,  this  latter  equipment  also  to  be  available  for  use  in  the 
studios  should  the  need  arise.  Facilities  are  proposed  for  local  film 

taking,  processing,  developing  and  projecting.  A  fully  equipped  mobile 

•  #  .  * 

unit  is  provided  for  remote  shows.  Projection  equipment  will  be  pro¬ 
vided  to  project  slides  of  different  sizes;  the  equipment  in  the  news 
department  will  include  a  Cine  Voice  16  mm  400T  magazine  adapter, 
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three -lens  turrent,  sound -on-film  camera  with  lenses,  three  Bell  and 
Howell  DL-70  cameras  with  wide-angle  1"  and  2Mlenses  on  each,  a  4" 
lens,  two  16  mm  sound-on-film  projectors,  a  16  mm  motion  picture 
film  processor,  and  the  necessary  equipment  for  splicing,  repairs  and 
storage. 

Staff 

42.  This  applicant  has  not  yet  selected  a  general  manager  nor  a 
chief  engineer  for  its  proposed  station.  It  has,  however,  received  appli¬ 
cations  of  numerous  qualified  persons,  with  particular  reference  to  the 
management  position.  South  Florida  proposes  a  staff  of  one  hundred, 
viz. ,  sixteen  in  administration,  forty-five  in  programming,  twenty- 
nine  in  engineering  and  ten  in  sales.  In  administration,  the  station 
manager  will  have  an  immediate  assistant  who  will  serve  as  operations 
manager,  a  promotion  and  publicity  director,  and  thirteen  persons  for 
clerical,  secretarial  and  maintenance  work.  In  the  program  department, 
the  program  director  will  have  an  immediate  assistant  who  will  serve  as 
production  manager,  a  women’s  and  children’s  director,  news  director, 
sports  director,  news  librarian  and  editor,  film  editor,  music  librarian, 
and  thirty-seven  additional  persons  who  will  be  assigned  to  clerical  and 
secretarial  work,  and  to  duties  in  connection  with  program  production, 
viz.,  announcing,  photography,  camera  operations,  laboratory, 
continuity,  and  props  work.  The  chief  engineer  will  have  four 
supervising  technicians,  five  transmitter  and  eighteen  studio  engineers, 
and  a  secretary.  The  person  in  charge  of  the  sales  department  will 
have  a  local  and  a  national  sales  manager,  five  salesmen,  a  sales  traf¬ 
fic  supervisor,  and  a  secretary.  Selections  have  been  made  of  five 
persons  in  connection  with  these  proposed  staff  positions,  viz. ,  the 
program  director,  Silas  H.  Steinhauser,  former  Radio-TV  editor  of  the 
Pittsburgh  Press  and  presently  engaged  in  developmental  work  in  connec¬ 
tion  with  television  programming;  the  assistant  program  director  and 
production  manager,  John  Behney,  who,  subsequent  to  his  graduation 
from  high  school  and  completion  of  his  military  duty  in  World  War  II, 
is  shown  to  have  taught  dramatics,  and,  since  1950,  to  have  produced 


228 


and  directed  over  400  live  television  shows  at  WTVJ;  the  proposed  sports 
director,  Charles  Reichblum,  who,  following  his  graduation  from  college 
in  1948,  served  as  news  and  sports  director  for  a  radio  station,  per¬ 
formed  military  duty  for  about  two  years,  and,  since  1953,  has  been 
presenting  a  sports  show  on  a  Pittsburgh  television  station;  the  national 
sales  manager,  Arthur  Gray,  served  for  about  three  years  as  national 
sales  and  promotion  manager  at  Station  WTVJ  and  is  presently  the 
general  manager  of  a  television  station  in  Palm  Beach,  Florida;  and  a 
program  producer,  Bill  Voges,  who,  following  high  school  graduation 
in  1939  and  completion  of  military  duty  in  1945,  has  served  as  traffic 
safety  officer  for  the  Miami  Police  Department  and  has  taken  an  active 
interest  in  the  protection  of  children  against  traffic  accidents. 

A  comprehensive  showing  was  made  by  South  Florida  with  regard 
to  the  utilization  of  personnel  for  the  production  of  the  programs  pro¬ 
posed,  viz. ,  producer -directors  are  so  scheduled  for  duty  that  they 
have  adequate  time  for  the  preparation  and  rehearsal  of  the  shows 
assigned  to  them;  producer -directors,  assistant  producer  floor  managers 
and  other  necessary  personnel  are  teamed  with  reference  to  various  shows; 
a  minimum  of  two  announcers  are  scheduled  for  duty  in  connection  with 
all  live  programs,  in  order  to  facilitate  their  preparation  and  to  insure 
coverage  of  the  announcer  booths  in  cases  of  emergency;  the  announcer 
and  film  editor  assigned  for  duty  during  the  early  morning  hours  report 
approximately  one  hour  before  sign-on  time;  property  men  are  made 
available  for  duty  when  necessary  in  connection  with  the  production  of 
all  locally  originated  programs;  the  stations  transmitter  is  manned  on 
a  twenty -four  hour  daily  basis  to  insure  proper  maintenance;  and  two 
engineers  are  scheduled  for  duty  at  the  transmitter  each  Sunday  during 
the  hours  when  remote  telecasts  are  being  prepared  and  presented. 

Sunbeam 

Studios 

43.  The  studios  proposed  by  this  applicant  will  be  located  in  a 
new  building  specifically  designed  for  that  purpose.  This  building  will 
be  located  at  2511  N.  W.  37th  Street,  in  downtown  Miami.  The  building 
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will  house  both  studios  and  offices  on  the  street-level  floor.  Two  in¬ 
door  studios  are  proposed,  one  of  them  50  feet  by  70  feet  and  the  other 

30  feet  by  40  feet,  both  with  ceiling  height  of  22  feet.  Each  has  a 

separate  control  room,  with  the  master  control  room  adjacent. 
There  is  also  proposed  an  outdoor  studio  which  is  70  feet  by  80  feet. 

A  large  storage  and  prop  room  would  be  connected  to  the  three  studios. 
This  room  is  adjacent  to  the  repair  shop,  an  artist  room,  and  a  garage 
for  the  mobile  unit.  Also  provided  are  the  film  projection  room,  the 
film  developing  and  printing  room,  the  film  cutting  and  editing  room, 
the  news  room,  the  film  library,  dressing  room,  and  offices  for  the 
executive  and  administrative  staff. 

Equipment 

44.  Sunbeam  proposes  the  following  major  items  of  studio  and 
auxiliary  equipment!  A  film  camera  and  associated  equipment;  two  film 
projectors;  a  telop  projector;  equipment  for  taking,  editing  and  develop¬ 
ing  still  and  motion  pictures;  and  several  tape  recorders.  For  live 
studio  programming,  there  are  proposed  three  field  cameras  and  associ¬ 
ated  items;  studio  switching  equipment  and  associated  items;  video  and 
audio  equipment,  viz. ,  consolettes,  racks,  microphones,  booms,  etc. ; 
studio  lighting  equipment;  scenery;  props  and  miscellaneous  items. 

For  use  in  the  studio  for  switching  and  monitoring  purposes,  there  is 
proposed  master  control  equipment,  including  audio-video  switching 
console,  two  master  monitors,  three  distribution  amplifiers,  and  three 
stabilizing  amplifiers  with  power  supply  for  each.  The  remote  equip¬ 
ment  will  consist  of  a  complete  mobile  television  unit,  including  a 
truck.  Also  proposed  is  a  relay  transmitter  and  associated  equipment; 
a  relay  receiver  and  associated  equipment;  reflectors  and  associated 
items;  and  microwave  transmitting  equipment.  Applicant  also  proposes 
the  installation  of  color  equipment  for  color  transmission  in  connection 
with  network  programs  which  may  be  received,  as  well  as  slides,  film 
and  studio  programs  of  local  origination.  Applicant  has  no  color  pro¬ 
grams  scheduled;  however,  Mr.  Lucas  testified  that  with  the  proposed 
equipment  color  programming  would  be  feasible,  and  would  be  used  in 
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operations  as  soon  as  the  techniques  involved  have  been  worked  out. 

Staff 

45.  This  applicant  proposes  the  utilization  of  an  operating  staff 
of  approximately  112  persons.  It  presented  details  with  regard  to  the 
duties  of  the  persons  involved,  and  work  schedules  pertaining  to  the 
various  engineers  and  technicians.  The  Administrative  Department 
has  an  executive  operating  supervisor,  a  general  manager,  an  accountant, 
a  publicity  and  promotion  director,  and  such  clerical  and  other  assis¬ 
tants  as  may  be  required.  The  Program  Department  has  fifty  positions, 
viz. ,  program  director,  production  manager,  seven  producer-directors, 
two  stage  managers,  a  property  man,  a  film  director,  a  film  editor, 
two  film  technicians,  a  pianist-organist,  music  director-librarian,  a 
sports  director-announcer,  a  news  editor-announcer  and  two  assistants, 
a  public  service  and  woman’s  program  director  with  an  assistant,  an 
5048  agricultural  editor,  two  news  photographers,  five  stenographers, 

(5679)  a  trafftc  director  and  two  assistants,  six  announcers,  three  artists,  four 
continuity  writers,  and  the  necessary  mechanics  and  property  men.  For 
the  Technical  Department,  thirty-one  positions  have  been  established, 
including  a  chief  engineer,  an  assistant  chief  engineer,  a  secretary, 
three  senior  engineers,  twenty -five  general  technicians  for  camera 
work  and  for  audio- video  projection,  boom  and  lighting,  scenery  and 
maintenance.  The  Sales  Department  will  be  composed  of  a  sales  di¬ 
rector,  sales  manager,  six  salesmen  and  five  clerical  assistants. 

As  heretofore  found,  Sidney  D.  Ansin  will  be  in  immediate  charge 
of  the  entire  television  operation;  the  general  manager  proposed  is  Ed¬ 
win  Spence;  Clyde  Lucas  is  to  supervise  the  program  department; 

Loraine  Groh,  production  director,  Sarah  Milledge,  public  service  and 
woman’s  director;  Phillip  Groh  and  T.  W.  Slack  will  direct  sales  ac¬ 
tivities;  A.  H.  McClain  will  supervise  the  station’s  auditing  department; 
Harold  Zinn  and  David  J.  Heffernan  will  direct  and  moderate  certain  of 
the  station’s  public  service  programs;  and  the  agricultural  presentations 
will  be  supervised  by  W.  R.  Robbins.  The  wife  of  Clyde  Lucas,  supra, 
will  serve  a$  music  director-librarian  and  Mary  L.  Carter  will  become 
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assistant  to  the  director  of  public  service  and  women’s  programs.  Mrs. 
Lucas  was  a  professional  musician  for  a  number  of  years;  she  is  ex¬ 
perienced  in  arranging  programs  for  radio  and  theatre  presentation; 
and,  for  a  time,  she  served  as  music  director  for  a  Miami  broadcasting 
station  and  organized  its  music  library.  Miss  Carter  has  resided  in 
the  Miami  area  for  the  past  eleven  years  and  has  had  expedience  with 
radio  broadcast  operations  in  different  capacities,  viz. ,  during  the 
four -year  period  next  preceding  1953,  she  was  assistant  manager  of 
Station  WWPB  in  Miami;  from  1940  to  1943,  she  directed  women’s  and 
children’s  programs  for  a  radio  station  in  Atlanta,  Georgia,  and  is 
shown  to  have  written,  produced  and  directed  dramatic  educational  skits; 
and,  for  the  past  year,  she  has  been  engaged  in  publicity  and  public 
relations  work  in  Florida.  The  applicant  is  shown  to  have  had  negotia¬ 
tions  with  various  persons  who  are  to  be  considered  for  the  remaining 
staff  positions  hereinabove  listed.  Definite  selections  have  been  made 
of  the  persons  who  will  conduct  most  of  the  women’s  programs,  and  each 
is  shown  qualified  by  education,  training  and  experience  for  her  assign¬ 
ment.  In  addition,  the  person  has  been  chosen  who  will  supervise  and 
direct  a  program  of  local  origination  involving  sports.  The  applicant 
has  made  adequate  plans  for  training  its  proposed  staff. 
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CONCLUSIONS 


Preliminary 

1.  The  Commission  has  made  its  findings  with  respect  to  the  evi 
dence  in  this  comparative  proceeding  involving  the  applications  of  Bis- 
cayne  Television  Corporation,  East  Coast  Television  Corporation, 
South  Florida  Television  Corporation  and  Sunbeam  Television  Corpo¬ 
ration.  The  standard  comparative  issues  governed  the  conduct  of  the 
proceedings  (subject  to  one  exception  referred  to,  infra) ,  as  restricted 
somewhat  by  the  points  of  reliance  advanced  by  the  several  parties  and 
incorporated  and  made  a  part  of  this  decision  by  reference  in  our 
findings. 


2.  The  facts  of  record  establish  that,  on  the  basis  of  the  pro¬ 
posed  policies,  program  service,  staffing,  management  and  operational 


232 

proposals,  a  grant  of  either  application  herein  would  be  in  the  public 
interest.  Haying  found  that  each  applicant  possesses  the  qualifications 
to  operate  a  station  in  the  public  interest  the  hearing  held  on  the  compara¬ 
tive  issues  pursuant  to  said  order  requires  us  now  to  select  the  best 
qualified  applicant  on  the  basis  of  significant  differences  in  the  specified 
areas  of  comparison. 

3.  The  Commission  must  be  guided  by  certain  factors  in  the  de¬ 
cision  of  adjudicatory  proceedings,  but  the  weight  given  to  any  or  all  is 
measurable  only  upon  consideration  of  the  conditions  before  it  in  an 
actual  hearing  case.  Thus,  the  statement  has  sometimes  been  made 
that  a  past  record  is  the  most  demonstrable  proof  that  a  proposal  will  be 
effectuated — yet  in  a  Portland,  Oregon  television  case  the  circumstances 
of  the  case,  in  their  setting,  dictated  the  priority  of  the  residence  factor, 
notwithstanding  a  slightly  superior  past  broadcast  record  of  another  ap¬ 
plicant.  Westinghouse  Radio  Stations,  Inc. ,  10  RR  878.  Again,  conduct 
may  play  a  paramount  role,  notwithstanding  an  apparent  composite 
superiority  in  what  the  Commission  generally  considers  to  be  the  im¬ 
portant  guide  factors:  local  residence,  civic  participation,  integration 
of  ownership  with  management,  broadcast  experience  of  principals, 
diversification,  and  past  broadcast  record  of  a  station  sufficiently  con¬ 
nected  with  the  applicant.  The  point  is  emphasized  that  these  factors 
are  not  enumerated  in  the  order  of  their  importance,  nor  is  that  com¬ 
parative  importance  determinable  otherwise  than  by  reference  to  the 
circumstances  of  the  case  in  which  they  appear.  The  exercise  of 
quasi-judicial  discretion  by  an  administrative  agency  must  be  upon  the 
facts  and  law  of  the  case  in  which  the  discretion  is  invoked. 

4.  The  various  elements  considered  by  the  Commission  to  be 
material  to  a  disposition  of  this  proceeding  will  be  discussed,  and 
thereafter  an  evaluation  will  be  made  of  the  significance  thereof  in  ar¬ 
riving  at  an  ultimate  conclusion  for  the  purpose  of  granting  the  appli¬ 
cation  which,  on  a  comparative  basis,  is  deemed  superior  to  the  other 
applications  in  the  service  which  will  be  provided  thereunder  in  the  public 
interest. 
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Policies 

5.  All  applicants,  as  shown  by  our  findings,  will  have  policies  as 
guides  to  their  program  operations  which  will  furnish  appropriate 
standards  in  the  public  interest.  Notwithstanding  some  differences  in 
detail  in  the  policies  of  the  applicants,  the  substance  of  each  is  equiva¬ 
lent  one  to  another. 

Planning 

5050  6.  Each  applicant  asserts  as  a  point  of  superiority  the  planning 

(5681)  for  its  proposal.  Within  the  various  assertions  there  are  contained 
practically  every  phase  of  the  proposals  including  budget  allocations, 
personnel  allocations,  rehearsal  plans,  staff  training  plans,  staff  re¬ 
cruitment  plans,  management  plans,  area  surveys  and  arrangements 
for  the  production  of  local  programs.  To  a  large  extent,  these  asser¬ 
tions  will  have  been  considered  in  our  Conclusions  with  reference  to  the 
particular  phase  of  operations  affected.  However,  we  believe  our  con- 
clus  ions  relative  to  the  arrangements  with  local  organizations  for  pro¬ 
gramming  productions  should  be  set  forth  separately.  The  Examiner’s 
Order  Governing  Course  of  Hearing  (see  Appendix  A)  sets  forth  the 
stipulation  of  the  parties  that  it  is  to  be  presumed  that  charitable,  edu¬ 
cational,  and  other  public  service  organizations  in  the  Miami  area  will 
cooperate  with  the  applicants  to  the  extent  proposed.  Thus,  the  matter 
of  cooperation  by  such  organizations  in  the  effectuation  of  programs  in 
which  they  would  be  concerned  is  established  unless  the  presumption  is 
rebutted  as  to  a  particular  applicant  or  applicants  by  an  adversary. 

Asa  point  of  reliance,  South  Florida  urges  superior  arrangements  for 
the  cooperation  of  local  groups  and  organizations;  and  Sunbeam  asserts 
a  more  reliable  showing  of  the  availability  of  its  local  program  sources. 
To  the  extent  the  points  of  reliance  of  South  Florida  and  Sunbeam  may  be 
directed  to  local  program  sources  other  than  charitable,  educational 
and  other  public  service  organizations,  the  presumption  contained  in  the 
Examiner’s  order  does  not,  of  course,  apply.  To  the  extent  such  points 
of  reliance  are  directed  to  the  local  program  sources  mentioned,  the 
Commission,  being  interested  only  in  whether  the  affected  programs 
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will  be  effectuated,  will  consider  only  the  question  whether  the  afore¬ 
mentioned  presumption  has  been  rebutted  as  to  any  applicant.  It  is  not 
clear  that  the  points  of  reliance  of  South  Florida  and  Sunbeam  are  suffi¬ 
cient  to  draw  an  issue  in  this  regard  as  to  their  adversaries  -  again  re¬ 
ferring  only  to  the  described  local  program  sources.  In  all  events,  on 
the  basis  of  our  findings  herein,  we  conclude  that  as  to  no  applicant  has 
the  presumption  been  rebutted  insofar  as  charitable,  educational  and  other 
public  service  sources  are  concerned.  We  further  conclude,  on  the  basis 
of  our  findings,  that  notwithstanding  certain  differences  in  the  number  of 
contacts  on  local  sources  made  by  the  several  applicants,  there  is  suffi¬ 
cient  evidence  of  cooperation  by  such  sources.  Thus  we  are  unable  to 
conclude  as  to  any  applicant  that  it  will  not  or  may  not  be  able  to  schedule 
the  local  programs  proposed. 

Proposed  Programming 

7.  Each  applicant  asserts  as  a  point  of  preference  superior  proposed 
programming.  A  review  of  our  findings,  with  particular  reference  to  the 
showings  in  relation  to  program  types  and  sources,  leads  to  the  conclusion 
that  overall  balance  has  been  achieved  in  the  program  proposals  of  each 
applicant.  Although  there  is  some  range  of  difference  among  them  as  re¬ 
gards  entertainment,  the  proposal  of  each  is  neither  inadequate  nor  exces¬ 
sive.  The  classifications  of  religious,  agricultural,  educational,  news, 
discussion  and  talk  programs  likewise  have  been  given  adequate  attention 
in  each  proposal.  As  pointed  out  in  the  exceptions,  the  agricultural  pro¬ 
grams  proposed  by  Biscayne  are  substantially  less,  percentage- wise,  than 
those  of  the  other  applicants.  However,  the  importance  of  agriculture  in 
the  coverage  area  is  not  emphasized  on  the  record.  Further,  Biscayne, 
in  addition  to  a  regularly  scheduled  market  report,  Monday  through  Friday, 

and  a  regularly  scheduled  weekly  agricultural  program,  carries  a 
number  of  weather  programs  under  News  which  are  cast  to  be  of  special 
benefit  to  agriculture.  Thus  it  cannot  be  said  that  the  agricultural  pro¬ 
gramming  proposals  of  Biscayne  are  inadequate;  neither  do  we  conclude 
that  those  of  other  applicants  herein  are  excessive.  Moreover,  the  Com¬ 
mission  directs  its  review  of  program  proposals  primarily  to  considerations 
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of  overall  balance,  and  we  have  here  found  such  balance  in  the  proposals 
of  each  as  fully  set  out  in  our  Findings.  South  Florida  draws  attention  to 
its  own  T,Channel  7  Reports,  M  described  in  our  Findings,  as  evidence  of 
a  regular  public  accounting  by  the  station  applicant.  We  credit  the  objec¬ 
tive;  however,  something  more  than  that  is  desired,  a  preference  point 
for  its  scheduling.  We  think  that  the  public  accounting  will  follow  naturally 
from  a  station’s  entire  product,  including  prominently  its  service  in  the 
public  interest.  For  us  to  pass  upon  the  content  of  this  particular  program 
would  be  for  us  to  decide,  in  part,  the  extent  of  local  viewing  interest  in 
how  each  department  of  a  television  station  operates.  As  we  have  said 
before,  this  is  a  matter  properly  left  to  local  discretion. 

8.  Exceptions  have  been  taken  to  the  failure  of  the  Examiner  to 
find  adversely  to  Biscayne  with  reference  to  its  proposed  nighttime  pro¬ 
gramming.  As  contended  in  these  exceptions,  Biscayne  proposes  to  carry 
more  network  programs  during  the  evening  hours  than  do  the  exceptors. 
However,  it  should  be  noted  that  Biscayne’ s  testimony  was  that  it  would 
feel  free  to  preempt  network  time  to  permit  the  programming  of  outstand¬ 
ing  and  unusually  important  local  events.  More  important,  our  findings 
show  that  Biscayne’ s  6  to  11  p.  m.  schedule — '  is  far  from  barren  of  live 
programming.  No  evening  passes  (other  than  Sunday)  during  these  hours 
reflecting  the  absence  of  a  local  educational,  news,  or  talk  program. 

With  respect  to  other  hours  of  the  day,  adequate  provision  is  made  in  the 
important  classifications  of  live  programming.  Under  these  circumstances, 
and  in  view  of  the  overall  balance  and  demonstrated  awareness  of  local 
needs  achieved,  and  recognizing  further  that  the  discretion  of  local  man¬ 
agement  should  be  given  the  widest  possible  latitude  consonant  with  service 
in  the  public  interest,  we  conclude  that  the  exceptions  referred  to  are  not 
meritorious.  It  is  noted  that  East  Coast  showed  an  inattentiveness  with 
respect  to  the  scheduling  of  certain  network  programs;  and  that  South 

37/  The  exceptors  would  limit  our  consideration  to  the  7:30  to  10:30  p.m. , 
or  8  to  11  p.m.  hours  for  reasons  which,  while  propitious  to  them,  are 
not  valid  in  the  Commission’s  judgment. 
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Florida  recognized  that  a  shift  of  certain  of  its  local  live  programs  might 
be  necessary  in  order  to  fulfill  obligations  of  expected  network  commit¬ 
ments;  and  that  Sunbeam  is  not  free  from  uncertainty  in  this  regard. 
However,  though  Biscayne  has  fully  anticipated  by  its  planning  this  eventu¬ 
ality,  we  conclude  that  no  applicant  should  be  penalized  for  its  planning  of 
its  proposals,  and  that  such  re- scheduling  as  may  be  required  would  be 
effected  without  significant  impairment  of  overall  programming.. 

9.  Our  findings  further  show  that  all  applicants  parallel  each  other 
closely  in  the  ratio  of  commercial  programs  to  sustaining  programs;  and, 
that  the  proportion  of  non-commercial  spot  announcements  to  total  spot 
announcements  is  liberal  with  respect  to  all  applicants. 

10.  In  view  of  the  foregoing,  we  conclude  that  evidence  under  the 
points  of  reliance  has  not  established  matters  of  significant  difference 
between  the  applicants.  All  applicants  propose  a  commendable  amount 
of  local  programming  and  have  achieved  a  well-balanced  programming 
proposal.  A  greater  number  of  total  hours  of  programming  is  not  import¬ 
ant  unless  measured  against  an  inadequacy  of  an  opponent  in  this  regard; 
such  measurement  is  not  possible  here.  As  previously  stated,  we  believe 
the  surveys  conducted  by  each  applicant  have  been  sufficient  for  their 
purpose  and  the  program  proposals  of  each  demonstrate  appropriate 
planning  and  an  adequate  awareness  of  local  needs  and  interests.  We  thus 
conclude  that  no  significant  difference  exists  between  the  program  proposals 
of  the  applicants,  compared  one  with  another. 

11.  In  arriving  at  this  conclusion  we  have  considered  the  matters 
developed  under  the  applicants’  points  of  reliance,  notably:  Biscayne’s 
claim  of  greater  realism,  maturity  and  balance,  East  Coast’s  claim  of 
superiority  due  to  amount  of  time  devoted  to  local  programming,  its  sur¬ 
veys  of  local  needs  and  the  quality  of  its  proposed  programs;  South  Florida’s 
similar  claim,  based  on  awareness  and  recognition  of  local  needs  and 
interests,  more  thorough  surveys,  more  concrete  program  description, 
better  schedule- placement  of  programs,  and  greater  originality,  realism, 
quality  and  balance;  and  Sunbeam’s  claims  relating  to  balance,  longer  total 
hours  of  service,  local  program  development,  and  awareness  of  local  needs. 
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Studios  and  Equipment 

12.  Each  applicant  has  proposed  studio  facilities  and  equipment 
which  will  permit  the  carrying  out  of  its  program  operations.  Sunbeam 
urged  as  a  point  of  reliance  against  East  Coast  that  the  latter  had  not 
provided  for  adequate  access  to  its  transmitter  site.  As  shown  by  our 
findings,  however,  Sunbeam  failed  to  establish  this  point.  Recognizing 
that  shortcomings  of  small  consequence  may  be  found  in  the  proposals  of 
each  applicant,  we  consider  none  to  be  worthy  of  an  unfavorable  compara¬ 
tive  judgment.  On  the  basis  of  the  details  set  forth  in  our  findings,  no 
substantial  difference  is  noted  among  the  applicants  in  this  area  of  com¬ 
parison.  We  note  that  Biscayne,  East  Coast  and  South  Florida  propose 
the  use  of  network  color  programs,  and  that  Sunbeam  proposes  the  origin¬ 
ation  of  local-live  color  programs  as  well.  All  applicants  are  to  be  com¬ 
mended  for  their  forward  looking  proposals  in  this  connection  and  particu¬ 
larly  the  Sunbeam  applicant  with  its  more  ambitious  proposal  to  originate 
local  live  color  programs;  however,  we  do  not  believe  that  Sunbeam's 
more  ambitious  proposal  is  sufficiently  significant  to  merit  a  preference 
here. 


Staff 
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13.  No  applicant  has  as  yet  completed  the  choice  of  its  key  staff 
complement.  Thus,  Biscayne  does  not  yet  have  a  program  director;  East 
Coast  and  Sunbeam  have  employed  no  chief  engineer;  and  South  Florida 
has  not  selected  a  station  manager  or  a  chief  engineer  though  it  has  named 
an  assistant  station  manager.  Our  findings  show  the  staffing  plans  of  each 
applicant.  We  are  of  the  view  that  on  the  basis  of  this  record  the  applicant 
prevailing  here  will  be  able  to  staff  adequately  to  carry  out  its  programming 
proposals  as  a  means  of  effectively  putting  to  use  the  permit  authorized, 
and  we  make  no  choice  among  the  applicants  in  this  respect. 

Past  Broadcast  Record,  Biscayne 

14.  A  past  broadcast  record,  with  respect  to  the  principal  commu¬ 
nity  to  which  the  television  channel  applied  for  has  been  allocated,  is 
perhaps  the  most  important  evidence  in  demonstration  of  what  can  be  ex¬ 
pected  from  the  applicant  with  which  such  record  is  associated  as  to  the 
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effectuation  of  its  program  proposals.  This  is  not  to  imply,  however, 
that  other  factors  as  to  which  evidence  is  developed  on  the  record  are  not 
also  relevant  and  do  not  also  receive  serious  consideration  in  light  of  the 
showing  made  with  respect  thereto  and  the  significance  that  may  attach 
thereto  in  the  composite  consideration  of  all  such  factors  viewed  in  rela¬ 
tion  to  each  other. 

15.  Here  the  past  broadcast  records  of  the  local  stations  in  which 
principals  of  Biscayne  hold  interests  were  placed  in  issue  and  we  turn 
now  to  these  records.  We  have  made  detailed  findings  as  to  the  past  pro¬ 
gramming  of  both  Stations  WIOD  and  WQM,  controlled  by  substantial 
stockholders  in  Biscayne.  Both  have  devoted  substantial  time  to  local 
(recorded  and  live)  and  network  sustaining  programs.  Exceptors  have 
asserted  violations  of  the  NARTB  Code  and  FCC  policy  with  reference  to 
commercial  practices.  Overall,  both  stations,  in  our  judgment,  have 
satisfactory  records  from  the  standpoint  of  commercial  practices.  The 
only  unfavorable  indication  in  this  regard  is  the  number  of  14  1/2  minute 
periods  in  which  four  or  more  commercial  spot  announcements  were  broad¬ 
cast.  However,  there  is  no  evidence  in  the  record  as  to  the  total  length 
of  the  announcements  except  that  individually  none  exceeded  60  seconds  in 
length.  Of  more  importance  though  are  the  factors,  offsetting  this  matter, 
which  show  both  stations  to  have  an  overall  superior  record  in  this  regard. 
Both  have  a  very  substantial  number  of  14  1/2  minute  periods  in  which  no 
commercial  continuity  of  any  kind  appeared.  Both  stations  show  a  very 
conservative  number  of  total  commercial  spot  announcements  broadcast. 
Both  have  provided  a  well-balanced  program  service  between  total  com- 
merical  and  total  sustaining  time.  Neither  station  broadcast  during  the 
composite  weeks  of  1952  and  1953  a  commercial  spot  announcement  ex¬ 
ceeding  one  minute  in  length.  Another  exception  draws  attention  to  the 
failure  of  the  Examiner  to  find  adversely  to  Biscayne,  because  of  the  small 
amount  of  local  educational  and  agricultural  programming  scheduled  by 
WIOD  and  WQAM,  as  shown  in  the  composite  weeks .  In  this  regard  we 
note  first,  as  indicated  by  our  Findings,  the  testimony  of  Mr.  LeGate  that 
the  agricultural  programs  which  the  people  in  the  Miami  area  most  wanted 
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were  weather  reports;  that  WIOD  had  done  a  fine  job  in  that  regard  — 

"on  frost  warnings  and  things  of  that  sort, "  but  that  such  reports  do  not 
fall  within  the  Commission's  classification  of  an  agricultural  program 
and  were  therefore  carried  as  "news. "  Relative  to  educational  programs 
Biscayne  introduced  evidence  demonstrating  the  serious  attempts  by 
WIOD  and  WQAM  in  seeking  out  educational  institutions  in  order  to  obtain 
greater  cooperation  and  participation  by  educational  institutions  in  radio 
programming.  It  has  set  forth  that  the  differences  between  the  aural  and 
visual  media  are  such  that  educators  have  assured  it  of  the  necessary 
cooperation.  Moreover,  the  evidence  shows  that  programming  not  shown 
by  the  composite  week  information  did  occur.  Both  stations  have  shown 
a  marked  attentiveness  to  programming  in  aid  of  local  civic,  philanthropic 
and  religious  organizations.  Supplemental  showings  were  placed  in  the 
record  in  this  regard,  which  have  been  summarized  in  the  findings  herein, 
evidencing  a  distinct  and  continuing  awareness  of  such  local  causes  and 
demonstrating  that  these  licensees  have  made  serious  and  productive 
endeavors  to  reflect  local  needs  and  interests  on  a  continuing  basis.  In 

our  judgment  the  overall  record  of  each  station  has  been  good,  and 
in  some  respects  superior.  On  the  basis  of  our  conclusion  in  this  respect 
considerable  assurance  is  afforded  that  the  program  proposals  of  Biscayne 
will  be  effectuated  substantially  as  here  represented  to  us. 

Local  Residence 

16.  Of  the  eight  officers  and  directors  of  Biscayne  (including  Mr. 
Foy,  who  is  not  a  director),  five  may  be  considered  local  residents. 

These  five  include  Mr.  Trammell,  who  has  resided  in  Miami  one  year; 

Mr.  Cox,  who,  since  1949  has  maintained  a  home  and  spends  most  of  his 
time  in  Miami,  though  his  voting  residence  is  in  Ohio;  James  Knight,  a 
resident  since  1937;  Mr.  Foy,  a  resident  since  1951;  and  Mr.  Mahoney, 
a  resident  since  1939.  The  other  three  officers  and  directors  (John 
Knight  -  17  1/2%,  Blake  McDowell  -  5%,  and  Leonard  Reinsch  -  5%)  are 
nonresidents;  although  John  Knight,  as  owner  of  the  Miami  Herald,  has 
spent  from  3  to  5  months  of  each  year  in  Miami  since  1937.  In  addition, 
the  holders  of  an  additional  17%  stock  interest  in  the  applicant  are  Miami 
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residents.  Mr.  Hills  and  Mr.  LeGate,  since  1942;  Mr.  Scott,  since 
1926;  and  Mr.  Uridge,  since  1948.  Biscayne,  with  67  1/2%  of  its  stock 
held  by  local  residents,  even  without  taking  into  consideration  the  consid¬ 
erable  time  spent  by  John  Knight  in  Miami  since  1937,  makes  a  substantial 
showing  in  regard  to  local  residence. 

17.  All  of  the  officers  and  directors  (who  are  also  stockholders)  of 
East  Coast  are  local  residents:  Mr.  Silvers  has  been  a  resident  since 
1945;  Mr.  D.  Richard  Mead,  for  the  past  32  years;  Mr.  Pallot,  since 
1932;  Mr.  Phillips  since  1949;  and  Mr.  Atwill,  for  the  past  20  years.  In 
addition,  the  holders  of  the  remaining  stock  (14%)  are  long-time  residents 
with  the  exception  of  Mr.  Compton  (2%),  who  came  to  Miami  in  1953,  and 
Mr.  Edwin  Mead  (5%),  who  moved  from  Miami  to  Mount  Dora,  Florida, 
in  1942,  but  maintains  a  home  in  each  community  and  shares  his  time  be¬ 
tween  them.  East  Coast  may  be  considered  an  applicant  predominantly 
owned  and  directed  by  local  residents,  in  this  respect  making  a  superior 
showing  to  that  of  Biscayne. 

18.  Of  the  six  officers  and  directors  of  South  Florida,  three  - 
Admiral  Leffler,  Mr.  Hall  and  Mr.  Adeeb  -  are  long-time  residents.  As 
to  the  other  three  (representing  51.08%  of  the  stock),  Mr.  Stein  has  been 
a  resident  since  1947;  Mr.  Fly  will  become  a  resident;  and  Mr.  Mayer 
became  a  resident  in  1952.  The  remaining  stockholders  (36. 92%)  total 
ten  in  number  -  of  these  Mr.  Farrey,  Mr.  Helliwell,  Mr.  Lunsford,  and 
Mr.  Mell  are  long-time  residents  of  Miami.  Mr.  Carpel,  who  spends 
part  of  his  time  there,  plans  to  reside  in  Miami.  Dr.  Nance  resides  in 
Tampa  but  expects  to  move  to  Miami.  Mr.  Chandler  lives  in  Goulds,  in 
the  Miami  area;  Mr.1  Cooper  in  Princeton,  also  in  the  Miami  area.  Mr. 
Jones  lives  in  Belle  Glade,  81  miles  from  Miami;  and  Mr.  Kuder  in  Lake 
Alfred,  250  miles  from  Miami.  Taking  into  consideration  the  stock 
interests  indicated,  as  well  as  length  of  residence,  South  Florida  makes 
a  substantial  showing  in  regard  to  local  residence;  inferior,  however,  to 
that  of  East  Coast.  We  note  the  claim  of  South  Florida  to  a  preference  on 
the  basis  that  several  of  these  stockholders  reside  outside  Miami  but  at 
various  points  within  th»  proposed  television  contours.  We  think  this  matter 
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is  not  of  sufficient  significance  to  give  it  the  weight  requested  under  the 
circumstances  of  this  case. 
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Mr.  Lucas  (5%)  and  Mr.  Slack  (2. 4%)  have  been  residents  of  Miami  for 
more  than  10  years,  though  Mr.  Ansin's  legal  residence  is  in  Massachu¬ 
setts.  Mr.  Lucas  has  resided  in  Miami  since  1946.  Mr.  Slack  has  re¬ 
sided  in  Coral  Gables  (Florida)  for  many  years.  The  two  remaining  stock 
subscribers  (1.25%  each)  -  Mr.  and  Mrs.  Groh  -  have  resided  in  Miami 
since  1949.  This  applicant  is  composed  entirely  of  local  residents,  and, 
giving  consideration  to  the  length  of  residence  shown  in  the  findings,  is, 
like  East  Coast,  superior  to  Biscayne  and  South  Florida  in  this  regard. 

20.  With  respect  to  the  residence  factor,  East  Coast  and  Sunbeam, 
each  of  whom  asserted  this  as  a  point  of  superiority,  are  found  to  be  equal 
in  the  demonstration  made,  and  slightly  superior  to  Biscayne;  we  conclude 
that  South  Florida  has  made  the  weakest  showing  in  this  regard. 

Civic  Activities 

21.  East  Coast,  South  Florida  and  Sunbeam  each  asserted  the  civic 
activities  of  its  principals  as  a  factor  favoring  grant  of  its  application. 

The  record  shows  the  following  civic  participation  on  the  part  of  the  prin¬ 
cipals  of  the  four  applicants: 

Messrs.  Mahoney,  Hills,  LeGate,  Uridge,  John  and  James  Knight, 
of  Biscayne,  all  have  made  important  contributions  to  civic  and  charitable 
causes  in  Miami;  Mr.  Trammell's  record  on  a  national  basis  is  a  very 
significant  one.  Messrs.  D.  Richard  Mead,  Pallot,  Atwill,  Orr  and 
Williams,  as  well  as  Dr.  Rash  and  Miss  Poppell,  of  East  Coast,  have 
contributed  significantly  to  Miami  affairs  and  causes.  Admiral  Leffler, 
Dr.  Nance  and  Messrs.  Adeeb,  Farrey,  Lunsford,  Chandler,  Cooper, 
Jones  and  Kuder,  of  South  Florida,  have  participated  actively  in  Miami 
betterment  concerns.  Mr.  Fly  has  held  important  civic  posts  of  a  non¬ 
local  character.  Judge  Hefferman,  Miss  Milledge,  and  Messrs.  Therrell, 
Clements,  Slack,  and  Robbins  have  been  active  in  civic  affairs  in  Miami. 

22.  Each  applicant  makes  a  substantial  showing  with  respect  to 
this  factor,  and  comparatively  no  significant  difference  is  noted. 
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Diversification  of  Business  Interests 

23.  With  respect  to  the  diversification  of  business  interests  of  the 
applicants'  principals,  East  Coast,  South  Florida  and  Sunbeam  each  assert 
such  factor  as  favoring  grant  of  its  respective  applications.  The  following 
appears  of  record  in  this  regard: 

The  principals  of  Biscayne  have  been  engaged  primarily  in  newspaper 
and  broadcasting  operations,  and  in  the  legal  profession.  The  principals 
of  East  Coast  have  been  engaged  in  the  occupations  or  professions  of  con¬ 
struction,  real  estate,  banking,  law,  broadcasting,  sales,  medicine,  and 
news  publication.  The  principals  of  South  Florida  have  been  engaged  in 
the  occupations  or  professions  of  printing,  liquor  distributing,  law,  theater, 
military,  automobile  sales,  frozen  foods  distribution,  wholesale  hardware, 
dentistry,  education,  broadcasting,  news  publication,  and  agriculture. 

The  principals  of  Sunbeam  have  been  engaged  in  the  occupations  or 
professions  of  manufacturing,  law,  banking  and  insurance,  accounting, 
social  welfare,  music,  broadcasting,  real  estate,  and  construction.  It  is 
concluded  that,  other  than  Biscayne,  each  applicant  is  composed  of  prin¬ 
cipals  representing  a  variety  of  professions  and  occupations.  Except  as 
thus  noted,  no  choice  is  made  among  the  applicants  on  this  factor. 
Integration  of  Ownership  with  Management 

24.  The  factor  of  integration  of  ownership  with  management  has 
been  asserted  by  each  applicant  favoring  grant  of  its  application.  This 
criterium  recognizes  that  the  association  of  an  applicants'  stockholders 
with  the  active  management  of  the  station  tends  to  assure  continuing  effec¬ 
tive  action  of  the  licensee  in  the  carrying  out  of  its  program  proposals. 

This  factor  is  best  exemplified  where  stockholders  are  at  the  helm  of  the 
station.  Of  some  weight  also  is  evidence  of  lesser  station  participation. 

The  integration  takes  on  clearer  meaning  and  force  when  those  at  the 
helm  or  participating  in  an  active  manner  have  the  experience  necessary 

to  conduct  or  tangibly  assist  the  station's  operations.  Of  some  significance 
in  this  connection  also  are  the  civic  backgrounds  of  those  so  integrated: 
thereby  the  greater  force  of  effectuation  produced  by  meaningful  owner- 
participation  is  supplemented  by  a  greater  likelihood  that  local  live 
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programming  specifically  addressed  to  civic  needs  and  interests  will  be 
heeded  and  implemented.  We  here  consider  the  civic  participation  of 
those  specific  stockholders  who  will  be  integrated  into  the  station’s  man¬ 
agement,  as  an  element  bearing  upon  their  awareness  of  the  community 
needs  and  interests  which  are  to  be  recognized  in  the  station’s  program¬ 
ming  on  a  continuing  basis .  This  is  to  be  distinguished  from  the  composite 
showing  made  by  an  applicant  with  respect  to  the  civic  participation  of  its 
principals  as  a  whole. 

25.  In  this  setting  the  integration  proposals  of  the  applicants  will 
be  considered.  Integration  of  ownership  with  management,  in  the  case  of 
Biscayne,  is  represented  by  Messrs.  Trammell,  LeGate  and  Scott.  Mr. 
Trammell,  the  president,  general  manager,  and  a  director  of  Biscayne, 
will  give  most  of  his  time  (at  least  80%)  to  the  television  operation  upon  a 
day-to-day  basis;  the  restto  the  operations  of  WIOD.  A  small  amount  of 
time  will  be  required  for  his  consultant  duties  (see  page  7,  infra) .  Mr. 
Trammell’s  wealth  of  experience  in  the  broadcast  industry  is  shown  in  our 
findings ,  as  well  as  his  unique  experience  in  civic  affairs  upon  a  national 
scale,  Mr.  LeGate,  a  stockholder,  will  give  his  full  time  as  manager  of 
the  television  operation.  His  managerial  experience  in  standard  broad¬ 
casting  is  extensive  and  he  has  served  in  important  broadcast  industry 
official  positions;  his  civic  record  in  the  Miami  area  is  impressive.  Mr. 
Scott,  a  stockholder,  will  give  most  of  his  time  as  chief  engineer  of  Bis¬ 
cayne  to  the  television  operation,  though  some  of  his  time  will  be  required 
with  respect  to  the  WIOD  operation.  Mr.  Scott  has  had  a  long  record  of 
experience  as  chief  engineer  in  standard  broadcasting;  and  he  has  a  record 
of  civic  participation  in  the  Miami  area.  The  individuals  represent  stock 
ownership. 

26.  With  respect  to  East  Coast,  its  vice  president,  Mr.  Phillips, 
who  is  also  a  director,  will  be  its  full-time  general  manager.  He  has  held 
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a  number  of  positions,  roughly  corresponding  with  the  total  number  of  year 
concerned,  with  broadcasting  stations;  nearly  three  years’  recent 
experience  as  announcer,  chief  announcer,  producer-director,  program 
director  and  commercial  coordinator  for  an  operating  Miami  television 
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station;  prior  to  1951  he  was  with  several  radio  stations  as  announcer 
(four  years),  program  director  (two  years),  general  manager  (one  year), 
staff  announcer  (part  of  a  year)  and  manager  (something  less  than  two 
years).  Since  vacating  his  position  as  program  director  at  WTVJ  in  1953, 
he  has  appeared  on  that  station  as  free  lance  talent.  He  has  no  record  of 
civic  participation  in  the  Miami  area.  Mr.  Compton,  a  stockholder,  will 
be  assistant  general  manager  in  charge  of  programming  and  production 
on  a  full  time  basis.  He  has  had  operational  broadcasting  (television) 
experience  for  less  than  one  year,  though  he  has  created  and  produced 
award-winning  television  shows  for  an  advertising  agency  in  Chicago. 

He  has  no  record  of  civic  participation  in  Miami,  and  a  limited  one  else¬ 
where.  In  addition,  four  directors  and  officers- -Messrs.  Silvers,  Mead, 
Pallot  and  Atwill — will  each  spend  six  hours  weekly  at  the  station  upon 
such  matters,  inter  alia,  as  examining  audience  polls  and  station  logs, 
public  relations,  and  overseeing  fiscal  problems.  Again,  several  other 
stockholders — Messrs.  Rash,  Orr  and  Williams,  and  Miss  Poppell — will 
assist  in  planning  programs,  arrange  for  talent,  or  be  talent  (no  specific 
allocation  of  time  being  indicated) .  None  of  the  last  named  eight  persons 
has  had  demonstrated  broadcasting  experience.  All  have  good  or  superior 
civic  records  in  the  Miami  area. 

27.  South  Florida  presents  a  group  (5)  of  its  stockholders  who  would 
give  substantial  time  or  full  time  to  the  station,  and  another  and  larger 
group  (the  remaining  11  stockholders,  including  two  officers-directors 
and  one  director)  who  would  contribute  effort  chiefly  through  committee 
work,  program  participation  or  carrying  out  official  duties.  Mr.  Stein, 
the  president,  would  devote  50%  of  his  time  to  the  applicant  (100%  through 
the  initial  operating  stage).  He  has  no  broadcasting  experience,  and  his 
civic  record  in  Miami  is  limited.  Mr.  Fly,  board  chairman,  would  devote 
at  least  50%  of  his  time  to  South  Florida  in  the  area  of  policy,  planning 
and  liaison  work.  His  experience  in  broadcasting  has  been  regulatory 

(as  chairman  of  the  Federal  Communications  Commission)  and  professional 

•» 

(as  a  communications'  attorney).  He  has  a  demonstrated  civic  record 
upon  a  national  basis.  Mr.  Mayer,  vice  president,  would  be  the  full-time 
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sales  manager.  He  has  had  scant  broadcasting  experience,  and  no  credit¬ 
able  record  of  civic  participation.  Mr.  Mell,  a  stockholder,  would  be 
full-time  assistant  station  manager  and  operations  manager.  He  has  had 
brief  programming  experience  with  a  radio  station,  and  approximately 
five  years  of  television  experience  with  Miami  Station  WTVJ,  which, 
however,  has  not  included  important  supervisory  experience.  He  has  no 
demonstrated  civic  record.  Dr.  Nance,  a  stockholder,  would  be  the  full¬ 
time  public  service  director.  He  has  had  no  broadcasting  experience, 
but  is  an  educator,  lecturer,  and  author.  He  has  no  civic  record  in 
Miami,  but  has  a  demonstrated  record  of  such  activity  elsewhere  in 
Florida  and  beyond.  The  larger  stockholding  group  includes  station  con¬ 
tributions  as  follows:  Admiral  Leffler,  four  hours  per  week  on  fiscal 
matters,  together  with  committee  work;  Mr.  Adeeb,  at  least  one  hour  on 
a  traffic  safety  program,  and  committee  work;  Mr.  Farrey,  at  least  four 
hours  on  purchasing  matters,  and  committee  work;  Messrs.  Chandler, 
Cooper,  Jones  and  Kuder,  four  hours  each  on  agricultural  programming, 
and  committee  work;  Mr.  Lunsford,  two  hours  on  medical  programming, 
and  committee  work;  and  Messrs.  Hall,  Carpel  and  Helliwell,  com¬ 
mittee  work.  This  group  shows  no  record  of  broadcast  experience,  but 
a  demonstrated  record  of  civic  activity. 

28.  The  Sunbeam  applicant  will  have  four  of  its  directors  (including 
its  president)  and  two  of  its  stockholders  serving  upon  a  full-time  basis; 
it  will  also  have  four  of  its  directors  devoting  10  hours  each  per  week  to 
the  station.  Another  director  will  participate  in  a  program.  Mr.  Ansin, 
the  president,  would  devote  his  full  time  to  the  station  as  executive  oper¬ 
ating  head.  He  has  had  no  broadcasting  experience,  and  a  not  too  extensive 
civic  record  in  Miami.  Mr.  Lucas,  a  director,  will  serve  on  a  full  time 
basis  as  program  director.  For  approximately  three  years  he  was  em¬ 
ployed  as  program  manager  at  WTVJ,  and  for  the  past  two  years  has  been 
in  the  real  estate  business.  He  has  no  demonstrated  civic  record.  Mr. 
Spence,  the  vice  president,  will  be  the  full-time  general  manager.  Over 
a  period  of  years  he  managed  several  broadcasting  stations,  and  for  a 
brief  period  was  an  officer  of  the  National  Association  of  Broadcasters. 


For  the  past  ten  years,  since  moving  to  Miami,  he  has  been  dissociated 
from  broadcasting  operations.  His  civic  record,  particularly  in  Miami, 
is  limited.  Mrs.  Milledge,  a  director,  will  be  the  public  service  and 
women’s  director  on  a  full-time  basis.  She  has  had  no  broadcasting  ex¬ 
perience,  but  has  an  active  public  service  record  in  Miami.  Philip  and 
Loraine  Groh,  husband  and  wife,  are  stockholders  who  will  serve  full  time 
as  sales  manager  and  production  manager,  respectively.  His  experience 
has  been  largely  that  of  producing  packaged  shows  for  sale  to  television 
stations;  she  in  addition  has  been  employed  by  a  television  station  with 
some  responsibility  for  carrying  out  local  programs.  Neither  has  a  record 
of  civic  performance.  Other  directors  show  some  degree  of  participation: 
Mr.  McClain,  assistant  treasurer,  will  spend  10  hours  per  week  (com¬ 
pensated)  supervising  the  station’s  auditing  department;  Mr.  Zinn  will  act 
as  station  liaison  with  organizations  on  a  similar  hourly  basis  and  will 
participate  in  a  program;  Judge  Heffernan  will  participate  in  a  program; 

Mr.  Slack  will  spend  10  hours  (compensated)  as  sales  director;  Mr.  Robbins 
will  give  10  hours  to  the  supervision  of  agricultural  programs .  None  of 
the  five  has  had  broadcasting  experience;  all  have  demonstrated  records 
of  civic  performance. 

29.  The  stock-ownership  integration  of  Biscayne,  limited  to  the 
television  operation*  is  22%,  all  substantially  full  time.  The  stock- 
ownership  integration  of  East  Coast  upon  a  full-time  basis  amounts  to 
10%;  in  addition  all  but  one  of  the  remaining  stockholders  (87%)  plan  to 
devote  several  hours  weekly  to  the  station  on  general  matters  or  to  par¬ 
ticipate  in  programs  in  one  way  or  another.  The  stock-ownership  integra¬ 
tion  of  South  Florida  upon  a  full-time  basis  amounts  to  slightly  over  15%; 
in  addition  two  officers  owning  approximately  40%  of  the  stock  (Fly,  Stein) 
plan  to  devote  approximately  half  their  time  to  the  station;  and  all  of  the 
remaining  stockholders  will  be  on  committees  or  participating  in  programs, 
etc.  The  stock-ownership  integration  of  Sunbeam  upon  a  full-time  basis 
amounts  to  27  1/2%;  in  addition  it  will  have  five  directors  participating 
through  devoting  10  hours  weekly  to  the  station  on  general  matters  or 
participating  in  a  program. 
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30.  The  full-time  integration  of  the  applicants  includes  the  follow¬ 
ing  kinds  of  experience.  In  the  case  of  Biscayne  executive  experience  of 
a  high  order  in  broadcasting  (both  television  and  radio)  is  represented  by 
Mr.  Trammell  with  his  many  years  in  administrative  capacities  with 
NBC;  in  addition,  and  equally  significant,  is  the  strong  overall  operating 
experience  of  Mr.  LeGate  over  a  period  of  years  as  general  manager  of 
Station  WIOD  in  Miami,  and  the  extensive  technical  experience  over  a 
number  of  years  on  the  part  of  Mr.  Scott  as  chief  engineer  of  WIOD.  All 
three  of  these  stockholders  have  a  record  of  civic  experience  as  well, 

Mr.  Trammell1  s  on  a  broad  national  basis,  Mr.  LeGate’ s  and  Mr.  Scott’s 
localized  in  Miami.  All  three  also  have  earned  recognition  through  execu¬ 
tive  work  in  organizations  devoted  to  the  advancement  of  broadcasting. 

East  Coast’s  full-time  representation  consists  of  its  Mr.  Phillips  who  has 
held  positions  with  a  number  of  radio  stations  and  who  has  had  approximately 
three  years’  experience  in  several  capacities  with  a  Miami  television  sta¬ 
tion,  chiefly  as  program  director;  in  additic^n,  Mr.  Compton  with  less  than 
one  year  of  broadcasting  experience  (in  television)  will  serve  full-time. 
Neither  of  these  two  stockholders  has  a  demonstrated  civic  record.  In  the 
case  of  South  Florida,  Mr.  Mayer  has  had  very  little  broadcasting  experi¬ 
ence;  Dr.  Nance,  without  broadcasting  experience,  nevertheless  brings 
a  good  deal  of  background  knowledge  to  the  position  of  public  service 
director;  Mr.  Mell  has  had  several  years  of  television  experience  in  Miami, 
which,  however,  is  not  characterized  as  management  supervisory  respon¬ 
sibility.  Mr.  Mayer  shows  little  civic  experience;  Dr.  Nance  shows  a 
great  deal;  and  Mr.  Mell  shows  none.  Sunbeam  has  Mr.  Lucas,  with 
brief  broadcasting  experience  (in  television)  as  program  director;  Mr. 
Spence,  with  lengthy  broadcasting  experience,  which  however  terminated 
in  1942  at  the  time  he  came  to  Miami,  and  Mr.  and  Mrs.  Groh  whose  ex¬ 
perience  will  be  largely  of  use  in  staff  capacity  rather  than  on  an  overall 
management  basis;  and  Mrs.  Milledge  brings  considerable  background 
knowledge  to  the  position  of  public  service  and  women’s  director.  None 
of  these  individuals  with  the  exception  of  Mrs.  Milledge  shows  a  demon¬ 
strated  record  of  civic  experience. 
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31,  Three  of  the  applicants  present  nearly  their  total  stock  owner¬ 
ship  to  us  in  one  form  or  another  of  integration.  Bixcayne  presents  but 
22%  integration.  Under  other  circumstances,  the  disparity  in  stock- 
ownership  integration  might  be  of  importance.  Here  it  is  not.  Biscayne, 
in  its  showing,  presents  integration  in  the  highest  degree  of  quality:  sub¬ 
stantially  full-time,  imbued  with  stable  and  proven  experience — executive, 
managerial  and  technical— through  extensive  years  of  broadcasting,  and 
supplemented  by  a  superior  record  of  civic  accomplishment  on  the  part  of 
these  individuals  when  compared  with  the  substantially  interested  individuals 
of  the  other  applicants.  We  conclude  that  this  integration  showing  of  Bis¬ 
cayne  is  distinctly  superior  to  the  showing  made  by  any  other  applicant. 

We  note,  in  this  connection,  that  the  greater  stock  showings  in  the  case  of 
other  applicants  largely  rely  upon  persons  without  comparable  broadcasting 
experience;  and  that  no  other  applicant  approximates  Biscayne  in  the  show¬ 
ing  of  supervisional  management  experience  useful  to  the  television  endeavor. 
Aladdin  Radio  and  Television,  Inc. ,  9  RR  1.  In  reaching  our  conclusion 
we  have  considered  the  Committee  proposals  of  South  Florida;  though  they 
hold  promise  we  are  unable  to  draw  from  them  any  assurance  since  as  yet 
they  are  largely  untested. 

Broadcast  Experience 

32.  The  broadcast  experience  of  the  principals  of  an  applicant, 
asserted  by  Biscayne  and  Sunbeam  as  a  point  of  superiority,  though  less 
important  ordinarily  than  the  factor  of  the  past  broadcast  record  of  a 
station,  particularly  where  that  record  is  compiled  by  such  principals,  is 
a  factor  which  is  regarded  by  the  Commission  as  an  important  one  in  con¬ 
sidering  the  likelihood  of  effectuation  of  proposals.  We  here  take  account 
of  the  experience  in  the  field  of  broadcasting  which  the  principals  of  an 
applicant  bring  to  bear  through  policy  creation  and  execution  on  the  part 
of  the  board  of  directors  as  well  as  other  contributions  such  principals 
may  make  to  the  television  operation,  except  as  the  same  may  have  entered 
into  our  consideration  in  the  discussion  of  the  integration  of  ownership 
with  management  factor. 
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33.  In  this  proceeding,  able  directors  have  been  chosen  by  each 
applicant.  This  is  a  matter  of  significance,  since  the  exercise  of  the 
powers  of  a  corporation  is  ordinarily  committed  to  the  directors,  the 
governing  body  of  the  corporation.  The  function  of  the  board  of  directors 
is  to  manage  the  affairs  of  the  corporation.  A  very  wide  discretion  is 
necessarily  reposed  in  such  a  directorate.  And  to  such  board  this  Com¬ 
mission  looks  for  the  execution  of  the  responsibilities  of  a  licensee. 

34.  In  the  main,  the  members  of  the  several  boards  herein  are 
persons  of  considerable  business  and  professional  experience.  In  the 
cases  of  East  Coast,  South  Florida  and  Sunbeam  a  greater  variety  of  such 
experience  is  represented.  In  the  case  of  Biscayne,  such  experience  is 
concentrated  in  the  areas  of  broadcasting,  publishing  and  law.  In  the  case 
of  Biscayne,  as  our  findings  show,  nearly  every  member  of  the  board  has 
had  some  experience  in  broadcast  matters  from  a  policy  standpoint  and 
Mr.  Cox,  and  John  and  James  Knight,  and  Daniel  Mahoney  have  for  a 
number  of  years  been  members  of  the  boards  and  officers  of  the  standard 

38/ 

broadcasting  stations  controlled  by  the  Cox  and  Knight  interests  in  Miami, — ' 
stations  whose  records  sustain  the  capable  trusteeship  of  these  directors 
and  officers.  The  experience  brought  to  directorial  affairs  and  officer 
responsibilities  by  the  Biscayne  principals,  though  such  experience,  they 
freely  state,  will  not  be  on  a  day-to-day  basis,  in  the  circumstances, 
warrants  a  preference  to  Biscayne  on  the  basis  of  broadcast  experience 
of  its  principals.  The  policy  decisions,  reserved  to  a  board  of  directors, 
required  in  matters  beyond  the  scope  and  authority  of  the  individual 
director,  officer  or  staff  member,  should  be  more  efficiently  and  salutarily 
made  by  the  governing  body  of  that  applicant,  upon  full  consideration  of 
our  findings  as  to  its  constituency. 

NBC  Consultant  Contract 

35.  Due  to  the  existance  of  a  consultant  contract  between  Mr. 

Trammell  of  Biscayne  and  NBC,  there  has  been  asserted  against  Biscayne 

38/  The  non- Miami  experience  of  the  Biscayne  principals  associated  with 
either  the  Knight  or  Cox  "group"  has  not  been  here  considered,  in  view  of 
a  stipulation  by  Biscayne' s  counsel  that  no  reliance  would  be  placed  upon 
such  experience  by  Biscayne.  See  paragraph  18  of  our  Findings. 
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an  alleged  conflict  of  interests.  Our  findings  show  that  Mr.  Trammell  of 
Biscayne  has  a  consultant  contract  with  NBC  whose  service  requirements 
of  Mr.  Trammell  have  been  and  will  be  insubstantial;  that  therefore  it 
will  not  impair  his  efficiency  as  a  substantial  full-time  officer- employee 
of  Biscayne.  There  remains  the  question  emphasized  by  Biscayne’ s  com¬ 
petitors  in  their  exceptions  and  also  urged  upon  us  by  the  Broadcast  Bureau 
as  to  whether  a  conflict  of  interests  is  inherent  in  such  consultant  arrange¬ 
ment  which  should  reflect  adversely  upon  Biscayne  in  this  proceeding.  It 
is  acknowledged  by  all  parties  presenting  the  question  that  no  matter  of 
disqualification  of  Biscayne  is  involved.  However,  in  view  of  the  advisory 
area  in  which  Mr.  Trammell  will  perform  services  for  NBC— general 

policy  problems,  station  problems,  sales  policies,  talent,  film  and 
related  matters — and  the  further  fact  that  the  terms  of  the  contract  provide 
that  Mr.  Trammell  shall  do  nothing  in  conflict  with  NBC  interests,  we 
are  told  that  we  must  conclude  in  view  of  past  decisions  of  the  Commission 
that  Biscayne1  s  position  as  a  free  competitor  in  the  broadcast  field  is  dis¬ 
turbed.  First,  our  findings  show  that  the  consultant  contract  was  not  in¬ 
troduced  into  evidence.  One  party  requested  its  introduction  but  withdrew 
the  request  when  Mr.  Trammell  testified  as  to  its  terms.  The  Broadcast 
Bureau  expressed  reluctance  to  the  joining  in  a  request  for  its  introduction. 
Under  such  circumstances  the  argument  for  making  it  the  basis  for  an 
important  adverse  finding  or  an  adverse  conclusion  against  Biscayne  loses 
some  of  its  force.  Further,  we  point  out  that  his  contract  as  testified  to 
is  an  independent  contractor’s  arrangement  under  which,  on  request,  Mr. 
Trammell  gives  advice  from  time-to-time  or  makes  contacts  for  NBC  on 
the  basis  of  his  past  knowledge  and  experience.  The  contract  fee,  while 
substantial,  is  in  the  nature  of  an  honorarium,  as  well  as  a  means  whereby 
NBC  retains  a  link  with  the  knowledge  and  experience  of  one  of  its  former 
officials  and  prevents  that  former  official  from  communicating  trade  secrets 
to  others.  Unlike  the  facts  in  the  prior  cases  of  conflict  of  interests  upon 
which  the  Commission  has  passed,  we  have  here  in  Mr.  Trammell,  an 

individual  who  is  no  longer  an  official  of  a  network,  who  cannot  act  for  that 

*  *  •  .  •  * 

network  in  any  decisive  manner  and  who  can  decide  none  of  its  policies. 
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It  is  thus  distinguishable  from  Abilene  Broadcasting  Company  (3  RR  1684), 
decided  December  31,  1947,  in  which  Abilene  Broadcasting  Company  was 
penalized  because  its  30%  stockholder  Cagle  was  also  president,  director 
and  general  manager  (and  10%  stockholder)  of  Texas  State  Network,  Inc. , 
which  had  16  affiliated  radio  stations  in  Texas,  one  of  which  was  KHBC, 
the  only  existing  station  in  Abilene  (and  which  would  be  a  competitor  of 
the  applicant).  The  Commission  said  that,  as  a  stockholder  in  the  network 
Cagle  would  be  interested  in  building  up  KRBC,  an  affiliate  of  the  network, 
which  would  interfere  with  his  obligation  to  build  up  the  station  applied 
for.  Nor  is  the  present  situation  like  that  obtaining  in  WJPS,  Inc.  (3  RR 
1314)  (1947).  There  the  Commission  ruled  that  the  fact  that  a  25%  stock¬ 
holder  in  an  applicant  corporation  was  also  the  vice  president  of  the  Amer¬ 
ican  Broadcasting  Company  is  an  important  consideration  in  deciding  which 
of  two  comparative  applications  should  be  preferred.  The  dissimilarity 
lies,  as  has  been  observed,  in  the  severance  of  Mr.  Trammell's  control 
over  network  operation  which  occurred  when  he  resigned  from  the  NBC 
network.  Mr.  Trammell's  status  is  no  longer  that  of  an  officer  or  employee 
of  a  network.  The  situation  of  an  agent  serving  two  principals  whose  inter¬ 
ests  may  not  always  coincide  is  therefore  absent.  In  the  narrow  advisory 
area  that  remains  we,  like  the  Examiner,  note  the  testimony  of  Mr.  Tram¬ 
mell  recorded  herein  that  in  the  event  of  possible  impairment  of  his  effi¬ 
ciency  as  an  officer  of  Biscayne  by  virtue  of  consultant  duties  he  would 
terminate  the  consultant  relationship.  It  is  our  judgment  that  the  consultant 
contract  should  have  no  adverse  effect  upon  the  application  of  Biscayne  in 
this  proceeding. 

Media  of  Mass  Communication 

36.  The  last  factor  to  be  discussed  is  that  which  concerns  the  identi¬ 
fication  of  an  applicant  with  media  of  mass  communications.  Biscayne  is 
the  only  applicant  so  identified  and  each  of  the  other  applicants  has  asserted 
this  as  a  point  of  superiority  over  Biscayne.  There  can  be  no  question  that 
each  of  the  other  three  applicants  is  entitled  to  a  preference  over  Biscayne 
on  this  factor.  It  remains  for  the  Commission  to  analyze  the  communication 
interests  identified  with  Biscayne,  for  the  purpose  of  determining  the  weight 
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to  be  accorded  such  preference  in  a  comparative  evaluation  with  the  other 
factors  hereinbefore  considered. 

37.  Among  the  exceptions  urged  against  the  decision  of  the  Examiner 
is  that  his  proposed  grant  would  give  greater  power  to  already  existing 
monopolies  represented  by  the  Knight  and  Cox  interests,  and  would  create 
a  monopoly  combine  by  joining  the  two.  Even  assuming  a  combination  of 
interests  is  before  us,  such  a  combination  of  itself  would  not  constitute  a 
monopolistic  practice,  since  there  is  no  indication  in  the  record  of  either 
the  fact,  power  or  the  tendency  to  suppress  competition.  A  combination 

of  business  interests  is  not  legally  objectionable  merely  because  of  the 
size  of  the  combination.  The  stigma  of  illegality  only  attaches  when  it  is 
demonstrated  that  there  is  control  of  price  or  supply,  use  of  coercive 
measures,  or  other  undesirable  factors  all  of  which  are  the  direct  results 
of  the  combination.  Such  a  demonstration  has  not  been  made  in  this  case. 
The  corporate  applicant  Biscayne  if  successful  herein  will  own  in  the 
Miami  area  only  one  radio  station  and  the  television  permit  here  involved; 
in  the  area  there  are  now  a  total  of  nine  standard  broadcasting  stations 
and  three  operating  television  stations  (2  commercial  on  Channels  4  and 
23,  1  educational  on  Channel  2),  an  outstanding  construction  permit  for  a 
fourth  station  (Channel  33)  and  four  applications  for  a  fifth  station  which 
are  presently  in  hearing  status  (Channel  10)  (not  taking  into  consideration 
the  Channel  17  Fort  Lauderdale  television  station  27  miles  distant  which 
serves  a  substantial  portion  of  the  area) .  Certain  substantial  stockholders 
in  Biscayne  separately  own  the  two  large  daily  newspapers  in  Miami,  ■ 
which  newspapers  are  strongly  competitive  one  with  the  other.  These 
circumstances  do  not  present  a  combination  which  would  tend  toward 
creating  a  monopoly  against  the  public  interest.  Further,  no  showing  has 
been  made  on  this  record  that  any  form  of  monopolistic  practice  is  involved 
in  the  instant  case,  or  that  any  of  BiscayneTs  principals  through  their 
other  business  interests,  have  indicated  any  tendencies  to  engage  in  such 
practices.  These  exceptions  must  therefore  be  denied. 

38.  The  Knight  and  Cox  interests  separately  control  the  two  com¬ 
peting  daily  newspapers  in  Miami.  Biscayne  would  control  only  one  radio 
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station  in  the  Miami  area  and  would  control  but  one  television  station  in 
Miami.  It  should  be  noted  in  this  connection  that  there  are  at  present 
nine  standard  and  six  FM  broadcast  stations  located  in  Miami.  Besides 
the  television  channel  involved  herein,  three  other  VHF  channels  have 
been  allocated  to  Miami.  Two  of  these  are  currently  in  use  (one  commer¬ 
cial  and  one  educational)  and  applications  are  pending  for  the  fourth  chan¬ 
nel.  Two  UHF  channels  are  allocated  to  Miami,  one  of  which  is  in  oper¬ 
ation,  and  there  is  an  outstanding  construction  permit  for  the  other. 

5063 

(5694)  There  is  thus  no  indication  that  a  grant  to  the  Knight  and  Cox  inter¬ 
ests  would  tend  to  exclude  competition.  Obviously,  a  grant  of  a  channel 
to  one  interest  will  exclude  other  interests  from  the  use  of  that  channel, 
but  this  is  an  incident  of  the  licensing  process.  There  is,  therefore,  no 
basis  for  charging  the  Biscayne  applicant  (even  through  certain  of  its 
stockholders)  with  monopolistic  practices  when  the  group  in  question 
neither  posses  the  power  of  an  actual  monopoly  nor  has  demonstrated  an 
intent  to  create  one. 

39.  Apart  from  the  Miami  area,  the  Cox  interests  control  a  radio 
(AM  and  FM)  station  and  a  television  station  in  Atlanta  (Georgia)  together 
with  the  only  newspaper  in  that  city;  a  radio  (AM  and  FM)  and  a  television 
station  in  Dayton  (Ohio)  together  with  the  only  newspapers  there;  and  the 
only  newspapers  in  Springfield  (Ohio) .  The  Knight  interests  own  a  45% 
interest  in  a  radio  (AM  and  FM)  station  and  a  television  station  in  Akron 
(Ohio),  together  with  the  daily  newspaper  in  Akron;  a  42%  interest  in  a 
radio  and  a  television  station  in  Chicago  (Illinois),  and  a  daily  newspaper 
in  that  city;  and  a  daily  newspaper  in  Detroit  (Michigan),  In  all  of  these 
cities  competitive  broadcasting  facilities  exist.  No  form  of  monopolistic 
practice  has  been  shown  with  respect  to  any  of  such  holdings.  We  there¬ 
fore  must  again  conclude  that— as  in  the  Miami  area— there  is  no  basis 
for  a  charge  of  monopoly  as  to  Biscayne. 

40.  Aside  from  the  question  of  monopoly,  there  is  the  consideration 
of  diversification.  The  Broadcast  Bureau  urges  upon  us  a  position  which, 
as  a  quasi- judicial  body  in  this  matter,  we  may  not  assume.  The  Bureau, 
after  stating  that  diversification  is  merely  a  comparative  consideration, 
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and  not  a  disqualifying  one,  contends:  "Nonetheless  it  is  an  important 
factor  and  one  which,  in  the  proper  context,  should  be  controlling. 11  To 
the  extent  that  a  case  should  be  decided  upon  its  circumstances  and  that, 
in  context,  an  important  factor  should  control,  we  would  agree.  But  the 
Bureau  proceeds:  TtWhere  the  proposals  and  qualifications  of  several 
applicants  are  within  reasonable  range  of  each  other  in  the  remaining 
comparative  criteria,  the  fostering  of  competition  among  the  mass  media 
is  determinative. "  To  accept  such  a  proposition  would  be  to  abandon 
quasi- judicial  discretion  in  the  decision  of  hearing  cases.  The  Bureau's 
statement  is  subject  to  the  construction  that  all  other  comparative  criteria 
—  important  or  less  significant  as  the  circumstances  of  a  given  case  may 
indicate  —  would  become  subordinate  to  the  factor  of  diversification. 

Such  subordination  would  be  subject  only  to  a  "reasonable  range"  test, 
whatever  that  may  mean.  We  cannot  adopt  such  a  position. 

41.  Moreover,  we  note  the  further  statement  of  the  Bureau  that 
"in  the  absence  of  countervailing  circumstances  a  grant  to  an  applicant 
who  is  not  associated  with  other  media  of  mass  communications  in  the 

same  community  better  serves  the  public  interest."  (Underscoring  supplied.) 
With  the  statement  we  concur,  observing  that  "countervailing",  by  diction¬ 
ary  definition,  means  "compensating"  and  is  thus  to  be  construed 
comparatively  with  other  factors  in  a  given  case,  though  the  wisdom  of 
avoiding  such  a  generalized  statement,  easily  removed  from  context,  is 
evident.  We  would  not  concur,  were  the  word  given  a  policy  meaning  as 
the  foundation  for  the  proposition  which  we  have  disapproved  hereinabove. 

42.  We  agree  with  the  exceptors  that  no  evil,  misconduct  or  abuse 
of  power  need  be  evidenced  to  bring  into  play  the  factor  of  diversification. 

The  importance  of  diversification  to  the  decision  of  a  case  depends,  of 
course,  upon  all  of  the  facts  and  circumstances  in  the  proceeding.  Its 
importance  grows  with  the  degree  of  concentration  of  communications 
interests  represented  by  an  applicant,  though  the  extent  of  the  media  to 
be  identified  with  an  applicant  is  also  of  importance.  Interests  in  media 
of  communication  removed  from  the  community  scene  are  not  disregarded; 
they  are  placed  in  proper  perspective.  See  paragraphs  20-23  of  our 
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Conclusions  in  re  Radio  Wisconsin,  Inc.  (Madison,  Wisconsin)  released 
December  12,  1955  (FCC  55-1217;  25653).  Stockholders  of  Biscayne, 
Messrs.  Cox  and  Knight,  have  communications  interests  remote  from  the 
Miami  area  which  have  been  referred  to,  supra.  These  interests,  while 
extensive  (though  not  in  all  cases  involving  control),  are  not  so  inter¬ 
connected  by  ownership  or  geography  as  to  form  a  chain  of  possible  con¬ 
centration  of  communications  upon  a  national  or  sectional  basis.  Their 
significance  in  this  proceeding  is  therefore  of  less  importance  than  the 
interests  shown  with  respect  to  the  Miami  area. 

43.  It  is  argued  by  Biscayne*  s  competitors  that  if  we  make  a  grant 
to  Biscayne  we  contradict  the  McClatchy  case.  This  is  to  ignore  important 
differences.  Thus,  in  the  McClatchy  case,  (In  re  McClatchy  Broadcasting 

i 

Company  (Sacramento,  Calif.),  9  RR  1190  (October,  1954)  ),  the  commu¬ 
nications  holdings  which  provoked  the  diversification  issue  were  located 
within  the  Central  Valley  of  California.  Ibid,  pages  1220i,  1220 j.  These 
holdings  (in  addition  to  the  television  construction  permit  in  contest  in 
that  proceeding)  included  the  following:  a  television  station  at  Fresno,  a 
clear  channel  standard  broadcasting  station  in  Sacramento,  one  of  the  two 
daily  newspapers  in  Sacramento,  the  only  daily  newspapers  in  Fresno  and 
Modesto,  and  radio  stations  in  Fresno,  Bakersfield,  Stockton  and  Modesto. 
The  applicant  against  whom  these  interests  were  urged,  McClatchy  Broad¬ 
casting  Company,  was  the  subsidiary  of  McClatchy  Newspapers  which 
controlled  all  of  the  above- cited  interests.  In  contrast  thereto,  the  appli¬ 
cant  Biscayne  herein  controls  no  communications  interests  at  this  time; 
it  will  own  a  radio  station  in  Miami  (WIOD).  Chargeable  to  Mr.  Cox  as 
a  stockholder  in  Biscayne  is  the  Miami  Daily  News.  Chargeable  to  John 
and  James  Knight,  as  stockholders  in  Biscayne,  is  the  Miami  Daily 
Herald;  the  Knight  radio  station  WQAM  in  Miami  is  to  be  disposed  of, 
and  is  thus  not  so  chargeable.  The  communications  interests,  then,  of 
both  Biscayne  and  its  stockholders  in  the  Miami  area  would  consist  of 
radio  station  WIOD,  the  News  and  the  Herald,  together  with  the  television 
station  under  consideration  here,  should  it  be  awarded  to  Biscayne.  As 
noted,  WIOD  would  be  in  competition  with  nine  other  standard  broadcasting 
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stations,  including  two  other  stations  with  extensive  coverage;  additional 
television  stations,  as  has  been  seen,  are  in  operation  in  Miami. 

The  News  and  the  Herald  are  the  dominant  newspapers  in  the  Miami  area. 
This,  then,  is  the  Biscayne  situation  upon  a  local  basis  viewed  in  its  : 
most  extreme  light.  In  moderation  thereof,  our  findings  show  that  the 
Miami  News  and  the  Miami  Herald  are  vigorous  competitors,  as  to  which 
no  merger  is  considered.  Thus,  though  Biscayne  and  the  News  may  be 
considered  together  and  though  Biscayne  and  the  Herald  may  be  considered 
together  also,  the  News  and  the  Herald  may  not  be  considered  in  combina¬ 
tion  in  light  of  the  evidence  adduced  at  the  hearing.  We  have  noted  also 
the  civic  records  of  the  Miami  News  and  the  Miami  Herald,  as  evidenced 
in  part  by  the  Pulitzer  prizes  awarded  them,  which  to  us  indicates  a  dis¬ 
position  on  the  part  of  these  principals  to  conduct  an  operation  in  the  public 
interest.  We  have  likewise  given  consideration  to  the  fact  that  WIOD  in 
the  past  has  had  a  news  staff  separate  from  that  of  the  Daily  News;  and 
that  WQAM  has  had  a  news  staff  separate  from  that  of  the  Daily  Herald; 
that  there  is  no  evidence  of  discriminatory  treatment  in  the  past  on  the 
part  of  either  newspaper  in  favor  of  its  associated  radio  facility  and 
against  competing  radio  facilities.  Under  these  circumstances  indicia  of 
concentration  do  not  appear  on  the  record,  except  as  taken  into  considera¬ 
tion  in  connection  with  the  ownership  interests  involved.  Compare  In  re 
Radio  Wisconsin,  supra,  with  respect  to  Badger  Television  Company,  Inc. 

44.  Our  conclusion  with  respect  to  the  importance  of  the  diversifi¬ 
cation  preference,  per  se,  is  that  on  this  record  the  risk  of  concentration 
of  control  in  the  Miami  area  is  not  presented  in  the  clear  outlines  described 
by  Biscayne’ s  competitors;  that,  nevertheless,  when  the  communications 
interests  of  substantial  stockholders  of  Biscayne  in  the  Miami  area  (to¬ 
gether  with  the  proposed  ownership  by  Biscayne  of  WIOD  and  the  television 
station  herein  applied  for)  are  considered  together  with  the  communications 
interests  of  the  same  stockholders  —  separately  controlled  as  they  are  — 
distant  from  Miami,  including  in  several  cities  groupings  of  radio,  tele¬ 
vision  and  newspaper  interests,  the  diversification  preference  in  favor 
of  each  of  the  three  applicants  opposing  Biscayne  is  a  significant  one  for 
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SUMMATION 

45.  The  applicants  before  us  have  been  found  and  concluded  to  be 
substantially  equal  in  several  areas  of  comparison:  programming,  pro¬ 
gram  policies  and  preparation  of  proposals,  studios,  equipment,  staffing, 
and  civic  participation.  Slight  differences  have  been  noted  in  local  resi¬ 
dence  and  in  diversification  of  occupation  of  principals.  In  local  residence, 
East  Coast  and  Sunbeam  make  showings  which  are  better  than  those  of 
Biscayne  and  South  Florida;  however,  the  showings  of  the  latter  two  appli¬ 
cants  are  substantial,  and  the  percentage  superiority  of  East  Coast  and 
Sunbeam  therefore  is  of  cumulative  force  only,  yielding  only  a  minor 
preference.  With  respect  to  the  diversification  of  business  and  professional 
endeavors  of  the  principals  of  the  applicants,  Biscayne  suffers  in  compar¬ 
ison  with  its  competitors,  but  this  factor  is  of  lesser  strength  in  compar¬ 
ison  with  the  other  factors  in  which  differences  are  found.  In  integration 
of  ownership  with  management,  the  Commission  is  impressed  with  the 
showing  made  by  Biscayne  as  distinctly  superior  to  that  of  any  other  appli¬ 
cant.  Here  stressed  is  the  meaningful  character  of  the  integration  shown 
by  Biscayne,  in  terms  of  strong  experience  for  the  responsibility  vested 
coupled  with  demonstrated  civic  responsiveness.  Also,  Biscayne  has 
been  given  a  preference  on  the  factor  encompassing  the  broadcast  experi¬ 
ence  of  its  principals  in  Miami,  the  particular  area  here  involved  (see 
paragraph  34  of  the  Conclusions) ,  a  vital  element  in  the  assurance  of 
effectuation  of  proposals.  Finally,  the  past  broadcast  records  of  WIOD 
and  WQAM,  traceable  to  important  principals  of  Biscayne  have  been  found 
to  be  good  records  on  an  overall  basis  and  superior  in  some  respects. 

Thus,  on  three  significant  factors  Biscayne  excels;  on  another  its  showing 


39/  It  is  to  be  noted  that  two  of  the  four  television  facilities  referred  to, 
WAKR-TV  in  Akron  and  WIND- TV  in  Chicago,  are  UHF  stations;  and  that 
the  Commission  in  amending  its  rules  on  September  17,  1954  (19  F.R. 
6099)  permitted  a  licensee  to  have  a  total  of  seven  television  stations, 
provided  that  at  least  two  of  these  stations  were  in  the  Ultra  High  Fre¬ 
quency  (UHF)  band,  the  purpose  of  such  amendment  being  to  encourage 
UHF  television. 
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has  been  good,  but  slightly  inferior  to  two  other  applicants;  on  a  fifth 
factor,  secondary  in  significance,  it  defers  to  the  other  applicants.  In 
diversification  of  communications  interests,  an  important  factor  in  the 
circumstances  of  this  case,  all  other  applicants  obtain  a  clear  preference 

over  Biscayne.  The  task  of  evaluation,  then,  is  to  determine  whether 

\ 

this  last  factor,  coupled  with  the  minor  preferences  noted  against  Bis¬ 
cayne  on  two  other  factors,  shall  overcome  the  superiorities  achieved  by 
Biscayne  in  three  other  elements.  The  Commission  is  satisfied  that  the 
balance  is  with  Biscayne.  It  has  demonstrated  on  the  record,  in  our 
judgment,  the  best  aggregate  qualifications;  where  there  are  important 
differences  it  excels,  other  than  upon  the  diversification  factor.  That 
factor  is  comparative,  and  must  not  be  permitted  to  outweigh  the  selection 
of  the  applicant  most  fitted  to  bring  a  superior  television  service  to  Miami. 
Our  decision  therefore  is  that  the  grant  should  be  made  to  Biscayne. 

46.  The  legal,  financial  and  technical  qualifications  of  the  applicants 
before  us  were  determined  favorable  to  them  when  this  proceeding  was 
designated  for  hearing.  One  exception  should  be  noted  in  this  connection. 
An  issue  was  placed  in  hearing  with  respect  to  Biscayne,  as  noted  in  our 
findings,  involving  the  applicability  of  Sections  3.35  and  3. 240  of  the  Rules 
of  the  Commission.  In  this  regard  Biscayne  introduced  certain  evidence, 
reflected  in  our  findings  at  paragraph  17  under  the  caption  Issue  No.  1. 
This  evidence  furnishes  a  clear  and  definite  proposal  on  the  part  of  Bis¬ 
cayne  which  obviates  further  consideration  of  said  Issue  No.  1,  in  view 
of  the  condition  imposed  by  the  Commission  herein  by  its  order,  infra. 

ACCORDINGLY,  IT  IS  ORDERED,  This  18th  day  of  January,  1956, 
that  the  application  of  Biscayne  Television  Corporation  for  a  permit  to 
construct  a  new  commercial  television  station  in  Miami,  Florida,  on 
Channel  7  IS  HEREBY  GRANTED,  subject  to  the  conditions  (1)  that,  as 
of  a  date  prior  to  the  commencement  of  program  tests  on  the  station 
authorized  herein,  all  right,  title  and  interest  in  and  to  stations  WQAM 
and  WQAM-FM  shall  be  disposed  of  with  the  approval  of  the  Commission 
by  Miami  Broadcasting  Company,  to  a  person  or  persons  neither  directly 
nor  indirectly  interested  in  said  Biscayne  Television  Corporation;  and 
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(2)  that  its  antenna  structure  be  painted  and  lighted  in  accordance  with 
Part  17  of  the  Commission’s  Rules;  and 

IT  IS  FURTHER  ORDERED,  That  the  applications  of  East  Coast 
Television  Corporation,  South  Florida  Television  Corporation,  and  Sun¬ 
beam  Television  Corporation  for  the  use  of  the  same  channel  assigned  to 
Miami,  Florida,  ARE  HEREBY  DENIED. 

FEDERAL  COMMUNICATIONS  COMMISSION* 

/s/  Mary  Jane  Morris 
Mary  Jane  Morris 
Secretary 

(SEAL) 

Released:  January  20,  1956 

*  See  attached  Statements  of  Commissioners  Hyde  and  Bartley. 
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APPENDIX  "A" 


Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 


In  re  Applications  of 

> 

BISCAYNE  TELEVISION  CORPORATION 

)  DOCKET  NO.  10854 

Miami,  Florida 

)  File  No.  BPCT-1453 

EAST  COAST  TELEVISION  CORPORATION 

)  DOCKET  NO.  10856 

Miami,  Florida 

)  File  No.  BPCT-1612 

THE  SOUTH  FLORIDA  TELEVISION 

)  DOCKET  NO.  10857 

CORPORATION 

)  File  No.  BPCT-1806 

Miami,  Florida 

) 

SUNBEAM  TELEVISION  CORPORATION 

)  DOCKET  NO.  10858 

Miami,  Florida 

)  File  No.  BPCT-1816 

For  Construction  Permits  for  New  Television 

) 

Stations  (Channel  7) 

) 

ORDER  GOVERNING  COURSE  OF  HEARING 

1.  The  four  applicants  herein  are  competing  for  authority  to  establish 
a  television  broadcast  station  in  Miami,  Florida,  using  Channel  7.  Pursu¬ 
ant  to  the  Commission's  order  published  January  22,  1954,  and  in  accord¬ 
ance  with  the  provisions  of  Section  1.841  of  the  Rules,  the  record  of  hearing 
in  the  proceeding  was  opened  on  February  19,  1954.  Thereafter,  several 
pre-hearing  conferences  and  meetings  were  held  by  the  parties  with  the 
view,  particularly,  to  clarifying  the  issues  and  reaching  agreements  upon 
facts  whereby  proof  thereof  could  be  avoided. 

2.  The  several  bases  (points  of  reliance)  upon  which  each  applicant 
asserts  superiority  over  the  others  appear  in  the  Appendices  (herein  re¬ 
ferred  to  as  Exhibits) .  Hearing  in  the  matter  will  be  resumed  on  May 
17,  1954. 

3.  The  following  stipulations  were  presented  by  the  parties  and 
accepted  by  the  Examiner: 

(1)  Each  applicant  will,  no  later  than  the  commencement 
of  its  direct  case,  make  a  preliminary  statement  (oral  or  written) 
setting  forth  the  names  of  the  witnesses  it  proposes  to  call  in  its 
affirmative  case  at  the  hearing  in  Washington,  and  a  brief  description 
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of  the  subject  matter  proposed  to  be  covered  in  the  direct  examin¬ 
ation  of  each  witness.  Opposing  applicants  will,  no  later  than  the 
day  of  commencement  of  each  direct  case,  inform  the  applicant 
going  forward  with  the  evidence  of  other  witnesses  for  the  applicant 
deemed  to  be  required  to  testify  at  the  hearing  for  the  purpose  of 
authenticating  documents  and  exhibits,  or  for  the  purpose  of  cross- 
examination  with  respect  to  the  applicants  proposed  exhibits.  It  is 
the  sense  of  counsel  for  the  parties  that  the  above  procedure  shall 
be  effected  as  soon  as  possible  notwithstanding  the  time  limits 
stated. 

(2)  If  relevant,  material  and  otherwise  admissible,  all  bio¬ 
graphical  exhibits  and  exhibits  relating  to  participation  in  the  opera¬ 
tion  of  any  proposed  station  or  in  other  affairs  of  any  applicant  shall 
be  received  in  evidence  without  authentication  by  a  witness  at  the 
hearing;  provided,  however,  that  no  such  exhibits  shall  be  received 
in  evidence  if  any  opposing  counsel  requests  that  witnesses  who 
could  authenticate  such  exhibits  be  produced  for  cross-examination 
and  such  witness  is  not  produced. 

(3)  All  applicants  anticipate  the  possibility  of  taking  proof  by 
depositions  after  they  have  made  their  oral  presentations  at  the 
hearing  in  Washington.  No  party  shall  move  to  quash  any  notice  of 
taking  of  such  depositions  on  the  ground  that  the  depositions  are 
proposed  to  be  taken  after  the  oral  hearing  in  Washington.  The 
details  as  to  time  and  place  of  the  taking  of  such  depositions  shall 
be  subject  to  later  agreement  between  counsel. 

(4)  In  the  event  of  surprise  to  any  party  at  the  hearing  arising 
from  newly  discovered  facts  and  evidence,  the  Examiner  may  order 
a  continuance  of  the  hearing,  or  amendment  of  points  of  reliance, 
or  take  any  other  appropriate  steps  to  insure  that  substantial  justice 
is  done,  and  the  parties  shall  not  object  thereto. 

(5)  There  is  a  rebuttable  presumption  that  charitable,  educa¬ 
tional,  and  other  public  service  organizations  in  the  Miami  area 
will  cooperate  with  the  respective  applicants  to  the  extent  proposed 
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by  them. 

(6)  The  coverage  of  the  proposed  television  stations  is  not  a 
comparative  issue  in  the  proceeding  and,  for  hearing  purposes, 

the  coverage  of  the  respective  stations  shall  be  regarded  as  identical. 

(7)  The  network  affiliations  proposed  by  the  applicants  will  be 
generally  available  to  them.  This  stipulation  shall  not  be  considered 
to  prevent  inquiry  into  the  manner  in  which  network  programs  have 
been  scheduled  in  the  applicants  exhibits. 

(8)  All  film  sources  will  be  equally  available  to  all  parties . 

(9)  The  applicants  may  exchange  as  exhibits,  which  may  be 
offered  in  evidence,  written  statements  of  station  policy. 

(10)  Allegations  of  superiority  by  the  several  applicants  and 
of  inferiority  of  adverse  parties  are  denied  and  traversed  by  each 
competing  applicant.  Each  applicant  may  offer  testimony  to  rebut 
the  allegations  and  claims  of  its  competitors  as  set  forth  in  the 
points  of  reliance  in  the  applicants  initial  affirmative  showing,  in 
rebuttal,  or  in  depositions. 

IT  IS  ORDERED,  This  14th  day  of  May  1954,  that  the  course  of 


hearing  herein  shall  be  governed  accordingly. 

FEDERAL  COMMUNICATIONS  COMMISSION 
James  D.  Cunningham,  Hearing  Examiner 

Mary  Jane  Morris 
Secretary 
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POINTS  OF  RELIANCE 
BISCAYNE  TELEVISION  CORPORATION 


Pursuant  to  provisions  of  the  Preliminary  Order  Governing  Course 
of  Hearing  adopted  February  23,  1954,  Biscayne  Television  Corporation 
submits  herewith  its  Points  of  Reliance. 

Biscayne  is  to  be  preferred  because: 

1.  The  proposals  contained  in  its  application,  as  amended,  eliminate 
the  question  raised  in  Issue  No.  1  in  the  instant  proceeding. 

2.  Its  officers,  directors,  and  stockholders,  individually  and 
collectively,  offer  greater  experience,  qualifications,  and  capacity  for 
rendering  a  program  service  of  merit  to  the  Miami  area. 

3.  Its  proposed  managing  heads  possess  experience  and  training 
superior  to  that  of  the  management  heads  proposed  by  others,  insuring 
superior  management  capable  of  being  translated  into  maximum  service 
to  the  area. 

4.  Its  proposal  offers  more  meaningful  integration  of  ownership 
and  management  when  consideration  is  given  to  the  requirements  of  tele¬ 
vision  broadcast  station  operations. 

5.  Its  program  proposals  are  better  balanced  and  have  been  more 
realistically  conceived  and  its  plans  and  preparations  for  management, 
equipment,  studios,  personnel  and  budget  allocations  afford  greater 
assurance  that  its  objectives  will  be  carried  out. 

6.  All  aspects  of  its  proposal  reflect  greater  maturity  of  thinking 
and  judgment  with  practical  application  to  the  rendition  of  a  reliable, 
sound  operation  in  the  public  interest. 


264 


5072 

(5703) 


POINTS  OF  RELIANCE 
EAST  COAST  TELEVISION  CORP, 

East  Coast  Television  Corp.  should  be  preferred  over  the  other 
applicants  in  this  proceeding  for  the  following  reasons: 

1.  East  Coast  has  a  greater  degree  of  local  residence  within  its 
ownership  and  organization. 

2.  The  stockholders  of  East  Coast  have  a  superior  record  of  par¬ 
ticipation  in  public  affairs  in  the  Miami  area. 

3.  The  stockholders  of  East  Coast  have  had  longer  and  more  active 
identification  with  the  groups  and  organizations  in  the  Miami  area,  and 
have  superior  knowledge  of  the  needs  of  the  population  in  the  area. 

4.  East  Coast  has  greater  diversification  of  interests  within  its 
ownership  and  organization  than  the  other  applicants. 

5.  East  Coast  has  a  greater  degree  of  integration  of  ownership 
and  management. 

6.  East  Coast's  program  proposal  is  superior  because  a  greater 
amount  of  time  is  proposed  to  be  devoted  to  local  live  programs. 

7.  East  Coast's  program  proposal  is  superior  because  East  Coast 
has  done  a  better  job  of  surveying  the  needs  of  the  population  in  the  Miami 
area  and  of  proposing  programs  to  serve  such  needs. 

8.  East  Coast's  program  proposal  is  superior  because  East  Coast 
has  more  assurance  of  being  able  to  produce  its  proposed  programs  than 
have  the  other  applicants. 

9.  East  Coast's  program  proposal  is  superior  because  the  quality 
of  the  proposed  programs  is  better  than  those  proposed  by  the  other  appli¬ 
cants. 

10.  East  Coast’s  proposed  studio  and  office  facilities  are  superior 
to  those  of  the  other  applicants  in  location,  arrangement  and  construction. 
The  location  of  Sunbeam's  proposed  studios  is  especially  inferior  because 
of  excessive  noise  from  low-flying  aircraft  landing  and  taking  off  at  a 
neighboring  airport. 

11.  East  Coast  has  a  superior  staff  proposal  in  that  its  personnel 
are  better  allocated  functionally  for  program  production. 
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East  Coast’s  staff  will  have  more  experience,  knowledge  and 

East  Coast  has  a  superior  equipment  proposal  with  respect  to 
the  production  of  studio  and  remote  live  programs  and  film  projection. 

14.  A  grant  of  the  Biscayne  application  would  create  conflicts  of 
interest  in  the  responsibilities  and  functions  of  Biscayne’ s  staff,  stock¬ 
holders,  officers  and  directors  in  other  broadcast  media. 

15.  A  grant  of  the  Biscayne  application  would  result  in  a  concentra¬ 
tion  of  the  media  of  mass  communications,  especially  in  the  Miami  area, 
which  would  be  less  in  the  public  interest  than  would  a  grant  of  East 
Coast’s  application. 

16.  In  comparison  with  Biscayne,  East  Coast  is  to  be  preferred 
because  its  stockholders  have  no  other  broadcast  interests. 

17.  The  stockholders  of  Biscayne  have  demonstrated  a  lack  of 
understanding  of,  or  a  lack  of  desire  to  serve,  the  public  interest  by 
failing  to  publish  free-of-charge  in  their  newspapers  the  logs  of  broad¬ 
cast  stations  in  the  Miami  area. 

18.  The  stockholders  of  Biscayne  have  demonstrated  a  lack  of 
understanding  of,  or  a  lack  of  desire  to  serve,  the  public  interest  by 
discriminating  in  their  newspaper  articles  on  broadcast  matters  in  favor 
of  their  own  interests,  including  Stations  WIOD  and  WQAM,  and  against 
the  interests  of  other  broadcast  stations  and  applicants  in  the  Miami  area. 

19.  If  the  application  of  Sunbeam  should  be  granted,  either  the 

R  &  E  Fund  trust  would  not  be  able  to  furnish  the  land  for  the  transmitter 
site,  the  tower,  and  the  transmitter  proposed  to  be  used  by  Sunbeam,  or 
Mr.  S.  D.  Ansin  would  violate  his  fiduciary  obligations  as  trustee  in 
furnishing  such  resources  to  Sunbeam. 

20.  If  the  application  of  Sunbeam  should  be  granted,  Mr.  S.  D. 
Ansin  would  violate  his  fiduciary  obligation  as  trustee  of  the  Ansin  Fund 
trust  by  lending  the  applicant  $250, 000  from  the  funds  of  the  trust  con¬ 
trary  to  the  provisions  of  paragraph  10  of  the  governing  Declaration  of 
Trust  dated  November  24,  1942,  which  prohibits  the  trustees  from  dealing 
in  the  trust  funds  ’’for  their  own  personal  benefit.  ” 


12. 
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21.  East  Coast* s  budgetary  planning  offers  greater  assurance  that 
its  operation  will  be  carried  out  as  proposed. 


Note:  East  Coast  Television  Corp.  has,  heretofore,  requested  on 
the  record  that  Biscayne  furnish:  (1)  information  as  to  whether  there 
are  any  tie-in,  group  discount,  or  frequency  discount  rates  involved  in 
the  advertising  accounts  of  any  of  the  newspapers  and/or  radio  stations 

in  which  the  Knights  or  James  M.  Cox,  Jr.  have  official,  directorial 
or  financial  interests;  (2)  the  program  logs  for  the  composite  weeks 
analyzed  in  the  last  renewal  applications  of  Stations  WIOD,  WQAM,  WHIO, 
WHIO-TV,  WSB,  WSB-TV,  WAKR  and  WIND.  In  making  these  requests, 
East  Coast  Television  Corp.  has  listed  the  connection  of  the  principals 
of  Biscayne  Television  Corporation  with  the  licensees  of  the  stations 
named,  and  has  specified  the  newspapers  with  which  such  persons  have 
substantial  connections.  The  Examiner  has  ruled  that  Biscayne  need  not 
comply  with  the  request  of  East  Coast  for  such  information  in  aid  of  pre¬ 
paring  points  of  reliance,  and  East  Coast  has  excepted  to  the  Examinees 
ruling.  The  failure  of  East  Coast  to  state,  above,  a  point  of  reliance 
against  Biscayne  for  the  reason  that  certain  of  its  principals  have  demon¬ 
strated  lack  of  qualifications  in  the  operation  of  the  stated  broadcast 
stations  and  newspapers  is  not  to  be  construed  to  show  that  East  Coast 
has  waived  its  request  for  information  and  its  asserted  right  to  have  a 
point  of  reliance  based  upon  the  requested  information. 
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.  POINTS  OF  RELIANCE 
SOUTH  FLORIDA  TELEVISION  CORPORATION 
Pursuant  to  Section  1. 841  of  the  Commission’s  Rules  and  Regula¬ 
tions  and  in  accordance  with  the  procedure  approved  by  the  Examiner, 

South  Florida  Television  Corporation  (hereinafter  referred  to  as  South 
Florida)  herein  submits  the  points  upon  which  it  proposes  to  rely  for 
preference  over  Biscayne  Television  Corporation  (hereinafter  referred 
to  as  Biscayne),  East  Coast  Television  Corporation  (hereinafter  referred 
to  as  East  Coast)  and  Sunbeam  Television  Corporation  (hereinafter  re¬ 
ferred  to  as  Sunbeam). 

South  Florida  reserves  the  right  to  make  changes  in  and/or  additions 
to  these  points  of  reliance  as  a  result  of  any  new  issue  henceforth  added 
by  the  Examiner  or  the  Commission,  or  as  a  result  of  any  newly-discovered 
information. 


South  Florida  respectfully  submits  that,  under  the  issues  as  now 
specified,  its  application  should  be  preferred  over  the  applications  of 
Biscayne,  East  Coast  and  Sunbeam  on  the  basis  of  the  following: 

I.  The  Programming  Plans  and  Proposals  of  South  Florida  Are  Superior 
to  Those  of  the  Other  Applicants 

A.  The  South  Florida  programming  plans  and  proposals  show 
greater  awareness  and  recognition  of  the  needs  and  interests  of  the  people 
who  reside  in  and  who  visit  the  areas  and  communities  that  will  be  served. 

B.  The  South  Florida  programming  plans  and  proposals  take  greater 
account  of  the  present  television  service  to  the  areas  and  communities  to 
be  served. 

C.  The  specific  programs  proposed  by  South  Florida  in  its  schedule 
for  a  typical  week  are  described  more  concretely  than  those  of  all  three 
other  applicants;  hence,  they  can  be  more  clearly  understood  and  evaluated 
in  terms  of  what  they  purport  to  be. 

D.  The  proposed  program  schedule  of  South  Florida  reflects  better 
time-of-placement  of  individual  programs  (in  relation  to  the  particular 
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audiences  sought  to  be  served)  and  better  over-all  program  balance  (in 
terms  of  the  area’s  various  needs  and  interests)  than  do  the  program 
schedules  of  the  other  three  applicants. 

£.  The  South  Florida  programming  plans  are  more  original  and 

*  s 

creative  than  those  of  the  other  three  applicants;  the  program  plans  of 
the  latter  are  ordinary  and  "run-of-the-mill. " 

F.  The  programming  plans  and  proposals  of  South  Florida  are 
more  realistic,  of  higher  quality,  and  reflect  better  TV  "Know-how"  than 
those  of  the  other  three  applicants. 


II.  South  Florida  Is  Better  Able  and  Can  Be  More  Relied  Upon  to  Effectuate 
Its  Programming  Plans  and  Proposals  Than  the  Other  Applicants 

A.  South  Florida  has  more  knowledge  of  the  over- all  needs  and 
interests  of  the  area  to  be  served. 

1.  Its  principals  resident  in  the  service  area  are  not  all 
clustered  within  the  metropolitan  Miami  area,  as  is  the  case  with  each  of 
the  other  three  applicants;  South  Florida  has  stockholders  who  are  long¬ 
time  residents  of  Belle  Glade  in  the  Lake  Okeechobee  area,  to  the  north, 
and  in  Goulds  and  Princeton,  in  the  important  citrus  and  truck  garden 
area,  to  the  south; 

2.  Its  principals  are  more  diversified  in  different  businesses, 
professions,  and  occupations,  past  and  present; 

3.  Its  principals  have  a  record  of  greater  past  and  present 
civic  activity  and  public  service,  especially  in  the  area  to  be  served;  and 

4.  Its  principals  have  done  more  to  familiarize  themselves 
with  the  nature,  problems,  and  responsibilities  of  television  station  oper¬ 
ation  in  relation  to  public  needs  and  interests,  both  in  general  and  in  terms 
of  the  area  to  be  served. 

B.  The  South  Florida  programming  plans  were  formulated  after 
(1)  a  more  careful  and  more  thorough  study  of  the  characteristics  of  the 
area  to  be  served  and  of  its  needs  and  interests,  and  (2)  a  better  study 
of  the  extent  to  which  the  area’s  needs  and  interests  were  already  being 
served  by  existing  television  stations  in  the  area. 
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C.  South  Florida  has  adopted  policies  on  programming,  advertising, 
and  station  operations  which  will  ensure  effectuation  of  its  programming 

i 

proposals,  both  as  now  proposed  and  as  future  developments  in  the  area's 
needs  and  interests  may  require  or  warrant.  No  other  applicant  has  done 
so. 

D.  The  South  Florida  program  proposals  are  more  specific,  con¬ 
crete,  and  complete  than  those  of  the  other  applicants  and  hence  can  be 
more  readily  carried  out. 

E.  South  Florida  has  made  more  specific,  more  realistic,  and 
more  complete  arrangements  for  the  cooperation  of  local  groups  and 
organizations. 

F.  South  Florida  has  superior  operating,  production  and  technical 
plans  for  effectuating  its  programming  proposals,  in  the  following  respects: 

1.  Its  operating  budget  is  adequate  to  carry  out  its  proposed 
programs  and  is  more  realistic  and  better  allocated  than  the  operating 
budgets  of  the  other  applicants; 

2.  Its  proposed  staff  is  adequate  and  is  more  realistic  and 
better  assigned  and  allocated  than  the  proposed  staffs  of  the  other  appli¬ 
cants; 

3.  Its  studios  are  adequate  for  its  proposed  programs  and  are 
markedly  superior  to  the  proposed  studios  of  the  other  applicants,  in  both 
location  and  design; 

4.  Its  proposed  equipment  is  adequate  for  its  proposed  pro¬ 
grams  and  is  more  realistic  and  complete  than  the  equipment  of  the  other 
applicants ; 

5.  Its  plans  for  program  telecasting,  including  rehearsals, 
are  adequate  for  its  proposed  programs  and  are  superior  to  those  of  the 
other  applicants;  and 

6.  It  has  a  superior  plan  for  pre-operational  staff  recruitment 
and  training. 

G.  South  Florida  has  the  best  ownership-management  integration. 

H.  South  Florida  is  the  only  applicant  that  has  a  specific  plan  of 
operation  whereby  it  accounts  to  the  public  fpr  its  performance  and  whereby 
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it  keeps  abreast  of  public  opinion  regarding  the  television  station's  oper¬ 
ation,  For  these  reasons,  South  Florida  will  not  only  be  more  likely  to 
carry  out  its  proposals  but  it  will  also  be  better  able  to  stay  abreast  of 
changes  and  developments  in  the  area's  needs  and  interests. 

I.  The  South  Florida  stockholders  came  together  on  the  basic 
common  ground  of  each  one  being  a  bona  fide  partner  in  a  meritorious 
television  station.  East  Coast  and  Sunbeam  are  primarily  promotional 
projects,  with  some  principals  present  in  each  only  for  window-dressing 
purposes.  Biscayne's  application  is  primarily  for  the  purpose  of  protecting 
the  local  dominance  of  the  Miami  News  and  Miami  Herald. 


III.  In  Addition  to  the  Foregoing  Points  of  Reliance  Against  All  Three 
Other  Applicants,  South  Florida  Is  Also  to  Be  Preferred  Against 
Biscayne  on  the  Following  Points 

A.  A  grant  to  Biscayne  would  create  a  concentration  over  the  media 
of  mass  communication  in  the  Miami  area  which  would  be  against  the  public 
interest. 
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B.  In  the  operation  of  Radio  Stations  WIOD  and  WQAM  in  Miami 
and  in  their  other  radio  operations,  Biscayne's  principals  have  not  kept 
their  promises  to  the  Commission  and  hence  cannot  be  relied  upon  here. 
Furthermore,  Radio  Stations  WIOD  and  WQAM  and  the  other  radio  stations 
directly,  or  indirectly,  controlled  by  Biscayne's  principals,  have  been 
operated  in  a  manner  that  has  not  shown  standards  of  high  quality  and 
careful  concern  for  the  public  needs  and  interests  of  the  areas  served. 

In  the  operation  of  their  newspapers,  both  in  Miami  and  elsewhere,  Bis¬ 
cayne's  principals  have  engaged  in  practices  which  evidenced  a  disregard 
for  the  public  interest. 


IV.  Biscayne's  Application  Cannot,  in  Any  Event.  Be  Granted  Because 
Its  Application  Violates  Rules  3.35  and  3.240  in  That  Its  Principals, 
Directly  or  Indirectly,  Now  Own  or  Control  Two  Miami  AM  Stations 


and  Two  Miami  FM  Stations 


The  proposal  to  dispose  of  one  AM  Station  and  one  FM  station  to 
strangers  in  the  event  of  a  TV  grant  is  indeterminate  and  uncrystallized. 
Biscayne  cannot  remove  the  question  of  its  violation  of  the  multiple 


ownership  rule  from  the  hearings  by  a 


promise  in  vacuo. 
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POINTS  OF  RELIANCE 
SUNBEAM  TELEVISION  CORPORATION 
Preliminary  Statement 

Sunbeam  Television  Corporation  files  herewith  its  statement  of 
matters  to  be  relied  upon  by  it  to  show  significant  differences  between  its 
application  and  those  of  the  other  applicants  in  the  above- entitled  proceed¬ 
ing  demonstrating  why  the  application  of  Sunbeam  should  be  granted  and 
the  other  applications  should  be  denied. 

Although  it  has  necessarily  used  the  information  filed  by  the  other 
applicants  in  framing  its  points  of  reliance,  Sunbeam  does  not  concede 
the  truth  of  any  of  the  material  submitted  by  them,  since  none  of  it  has 
been  properly  admitted  into  evidence. 

Sunbeam  also  submits  that,  to  the  extent  that  points  of  reliance  sub¬ 
mitted  by  the  other  applicants  may  not  be  specifically  controverted  by 
the  points  claimed  by  Sunbeam,  this  applicant  does  not  concede  the  superi¬ 
ority  of  the  other  applicants  in  those  regards.  Sunbeam  has  set  forth 
herein  what  it  believes  to  be  the  significant  differences  between  its  appli¬ 
cation  and  those  of  the  other  applicants,  and  this  filing  is  largely  based, 
of  necessity,  upon  the  material  filed  by  the  applicants  so  far  in  this  pro¬ 
ceeding.  To  the  extent  that  additional  information  is  developed  later 
concerning  the  nature  of  the  other  applications,  Sunbeam  reserves  the 
right  to  request  that  its  statement  of  matters  to  be  relied  upon  be  modified 
or  expanded.  This  right  is  similarly  reserved  with  respect  to  matters  of 
rebuttal,  which  cannot,  of  course,  be  predetermined.  Finally,  Sunbeam 
reserves  the  right  to  rely  upon  such  points  of  reliance  filed  by  any  of  the 
other  applicants  tending  to  show  the  inferiority  of  any  of  Sunbeam’s  oppon¬ 
ents  in  this  case  as  are  not  included  within  the  points  of  reliance  filed  by 
Sunbeam  and  as  seem  to  Sunbeam  to  be  relevant  to  a  comparison  of  its 
application  with  those  of  the  other  applicants. 

Sunbeam  Television  Corporation  must  be  preferred  to  the  other 
applicants  because  it  sets  forth: 

1.  A  greater  degree  of  ownership  by  local  residents,  thus  assuring 
programming  more  responsive  to  the  community’s  needs. 
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2.  A  greater  integration  of  ownership  in  its  operation. 

3.  A  greater  participation  in  local  civic  affairs  and  broader  knowl¬ 
edge  of  the  needs  of  the  area  by  its  principals  and  staff. 

4.  A  broader  diversification  of  business  interests  among  its 
principals . 

5.  A  broader  diversification  of  ownership  and  control,  and  voice 
in  policy. 

6.  A  more  effective  broadcast  and  television  experience  for  serving 
the  Miami  area. 

7.  Superior  programming  plans  and  policies,  including  total  hours 
of  service,  and  balance  in  program  -structure  (program  types,  categories 
and  scheduling). 

8.  More  concrete  and  more  completely  developed  local  programs. 

9.  Programs  demonstrating  a  greater  awareness  of  the  specific 
needs  of  the  Miami  area. 

10.  A  more  reliable  showing  of  the  availability  of  its  local  program 
sources. 

11.  More  complete  equipment  for  both  black  and  white  and  color 
broadcasting. 

12.  Superior  staffing  because  of  greater  number  of  personnel, 
particularly  in  programming  department,  better  staff  organization,  more 
careful  planning  and  better  qualified  personnel. 

13.  A  more  realistic  budget. 

14.  Better  located  and  designed  studios. 

A  grant  to  Sunbeam  will  tend  toward  a  greater  diversification 
of  the  ownership  of  the  media  of  mass  communications  than  will  a  grant 
to  Biscayne. 

East  Coast  cannot  accomplish  its  proposal  because  it  has  not 
provided  for  adequate  access  to  its  transmitter  site. 


ii 


5081 

(5712) 


273 

DISSENTING  OPINION  OF  COMMISSIONER  ROSEL  H.  HYDE 


I  dissent  to  final  action  on  any  of  the  applications  in  Dockets  Nos. 
10854,  10856,  10857  and  10858  without  a  determination  on  the  merits  of 
the  petitions  for  changes  in  the  TV  allocation  to  the  Miami  area.  I  also 
dissent  to  the  failure  of  the  Commission  to  give  realistic  consideration  to 
the  diversification  principle  in  accordance  with  its  own  precedents. 
McClatchy  Broadcasting  Co.  9RR1190,  Radio  Station  KFH  Co.  11RR1, 
KTBS  Inc. ,  10RR811,  Tampa  Times  Co.  10RR77,  Richmond  Newspapers 
Inc. ,  11RR1235  and  numerous  other  Commission  decisions. 

4c  *  4 c  ♦  *  *  ♦ 

DISSENTING  OPINION  OF  COMMISSIONER  ROBERT  T.  BARTLEY 

I  dissent  to  the  grant  of  any  of  the  applications  in  this  proceeding 
for  reasons  similar  in  principle  to  those  set  forth  in  my  dissenting  state¬ 
ment  in  the  Madison,  Wisconsin  case  (FCC  55-1217). 

*  *  4c  *  4c  *  * 
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Before  the 
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FEDERAL  COMMUNICATIONS  COMMISSION 

Washington  25,  D.  C. 

[Received  Feb.  23,  1955,  FCC] 

In  re  Applications  of 

B1SCAYNE  TELEVISION  CORPORATION 
Miami,  Florida 

EAST  COAST  TELEVISION  CORP. 

Miami,  Florida 

SOUTH  FLORIDA  TELEVISION  CORP. 

Miami,  Florida 

SUNBEAM  TELEVISION  CORP. 

Miami,  Florida 

For  Construction  Permits  for 
New  Television  Stations 

EXCEPTIONS  TO  INITIAL  DECISION 
AND  REQUEST  FOR  ORAL  ARGUMENT 

*  *  *  *  *  * 

15.  Exception  is  taken  to  the  favorable  conclusions  with  respect 
to  the  Cox-Knight  newspaper  and  broadcast  operations  at  paragraph  12 
in  view  of  the  refusal  of  the  Examiner  in  this  proceeding  to  permit 
BiscayneTs  opponents  to  put  on  the  record  any  facts  with  respect  to  the 
operation  of  the  broadcast  stations  and  newspapers  outside  the  Miami 
area.  This  error  was  committed  both  with  respect  to  the  preliminary 

exchange  of  information  and  cross-examination. 

*****  * 

BRIEF  OF  SOUTH  FLORIDA  TELEVISION 
CORPORATION  IN  SUPPORT  OF  EXCEPTIONS 
TO  INITIAL  DECISION _ 

INTRODUCTION 

The  Commission  is  now  defending  the  McClatchy  decision  in 
court.  It  cannot  defend  that  decision  and  at  the  same  time  affirm  the 
Examiner  in  this  case.  This  is  one  of  the  reasons  why  this  case  has 
extraordinary  significance  under  the  public  interest  standard. 


Docket  No.  10854 
File  No.  BPCT-1453 

Docket  No.  10856 
File  No.  BPCT-1612 

Docket  No.  10857 
File  No.  BPCT-1806 

Docket  No.  10858 
File  No.  BPCT-1816 
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This  case  concerns  a  television  channel  for  Miami,  Florida. 
Biscayne  Television  Corporation,  whom  the  Examiner  favored,  is  the 
merger  of  the  Cox  and  Knight  interests  (each  owning  42-1/2%),  with 
Niles  Trammell  (owning  15%)  as  the  middle-man  and  intended  managerial 
head. 

The  Cox  and  Knight  groups  today  dominate  the  channels  of  infor¬ 
mation  and  discussion  in  Miami.  They  own  the  only  two  local  news¬ 
papers  and  two  of  the  three  dominant  radio  stations.  And  they  control 
powerful  mass  media  in  Atlanta,  Akron,  Dayton,  Detroit,  Springfield 
(Ohio),  and  Chicago.  Trammell  has  a  consultant's  contract  with  NBC 
which  ties  him  closely  to  whatever  the  interests  of  that  network  might 
be,  in  station  relations  or  otherwise,  even  though  he  is  the  man  who 
will  represent  Biscayne  to  the  network  on  network  relations.  Thus, 
with  great  dominance  over  mass  media  already  theirs,  in  Miami  and 
elsewhere,  and  with  built-in  NBC  influence  through  Trammell,  the  com¬ 
bine  comes  to  the  Commission  and  asks  for  still  another  vital  pipeline 
into  the  Miami  marketplace  of  ideas. 

But  the  Examiner  was  not  troubled  about  what  happens  to  the 
Miami  marketplace  of  ideas.  The  combine's  existent  dominance  was 
given  only  an  aside  to  the  effect  that  no  "unlawful  practices"  or  "evils" 
had  been  revealed’.  The  law  frowns  upon  monopoly  generally  even  in  the 
less  sensitive  business  areas.  It  is  indeed  a  unique  "justice"  that 

winkingly  nods  approval  to  one  monopoly  while  snarling  at  another. 

*****  * 

EXAMINER'S  OVERVALUATION  OF  COX- 
KNIGHT  RECORD  OF  PERFORMANCE 

But  even  the  grounds  on  which  the  Examiner  acted  are  not  sup¬ 
ported  by  the  record.  He  overvalued  the  past  record  of  the  Cox  and 
Knight  radio  stations  in  Miami.  His  decision  completely  ignored  the 
record  facts  (see  exception  9)  which  show  that  these  operations  are 
over-commercialized  and  seriously  deficient  in  educational  and  agri¬ 
cultural  programs: 
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1952  Composite 
Week 

WQAM  WIOD 
Educational  Programs  0.0%  0.0% 

Agricultural  Programs  0.4%  0.4% 


1953  Composite 
;  Week 

WQAM  ;  WIOD 
0.5%  0.7% 

0.4%  ,0.4% 


And  equally  significant  is  Biscayne's  refusal,  with  the  Examinees  sup¬ 
port,  to  account  for  or  to  permit  inquiry  into  its  radio  and  television 
operations  outside  of  Miami.  By  what  logic  can  an  applicant  hide  the  bulk 
of  its  broadcast  operations  and  then  turn  around  and  be  praised  for  what 
a  fine  operation  it  is'.  Even  if,  for  some  reason,  the  Commission  should 
hold  that  Biscayne  should  not  be  subjected  to  any  negative  presumption 
for  hiding  the  bulk  of  its  licensee  history,  it  should  certainly  at  least  be 
barred  from  trying  to  get  credit  from  showing  only  a  part.  It  must  be 
remembered  in  this  connection,  that  the  other  applicants  tried  to  go 
into  the  past  history  of  the  Cox  and  Knight  broadcast  operations  outside 
of  Miami  but  were  prevented  from  doing  so  by  the  Examiner. 

♦  *  *  4c  *  * 


Before  The 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 


In  re  Applications  of 


BISCAYNE  TELEVISION  CORPORATION  Docket  No.  10854 
Miami,  Florida  '  File  No.  BPCT-1453 


EAST  COAST  TELEVISION  CORPORATION  Docket  No.  10856 
Miami,  Florida  File  No.  BPCT-1612 


THE  SOUTH  FLORIDA  TELEVISION  CORP.  Docket  No.  10857 
Miami,  Florida  File  No.  BPCT-1806 


SUNBEAM  TELEVISION  CORPORATION  Docket  No.  10858 

Miami,  Florida  File  No.  BPCT-1816 

•  '•  # 


For  Construction  Permits  for  New  Television 
Stations  (Channel  7) 

EXCEPTIONS  TO  INITIAL  DECISION  AND 
REQUEST  FOR  ORAL  ARGUMENT  BY 

SOUTH  FLORIDA  TELEVISION  CORPORATION 

•  .  *  /  *  . 


♦ 


♦ 


♦ 


4c 


4t 


4c 
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6650  F.  Exceptions  to  Rulings  By  the 

Examiner _ 

92.  To  the  Examinees  refusal  (T.  114-124,  480-489)  to  allow 
Biscayne  to  be  examined  as  to  the  past  performance  of  the  radio  and 
television  stations  outside  of  Miami  which  are  controlled  and  operated 

by  officers,  directors,  and  stockholders  of  Biscayne. 

******* 


*  *  * 

COMMISSION 
C. 

Docket  No.  10854 
File  No.  BPCT-1453 

Docket  No.  10856 
File  No.  BPCT-1612 

Docket  No.  10857 
File  No.  BPCT-1806 

% 

Docket  No.  10858 
File  No.  BPCT-1816 

For  Construction  Permits  for 
Television  Stations 

EXCEPTIONS  OF  SUNBEAM  TELEVISION 
CORPORATION  TO  INITIAL  DECISION 

*****  *  * 

7606  16.  The  general  over-all  policy  of  WQAM  is  established  by  its 

manager,  Mr.  Uridge.  (T.  461)  Assuming,  however,  that  the  program 
performances  of  WIOD  and  WQAM  are  relevant  in  this  proceeding  be¬ 
cause  some  of  their  stockholders  hold  minority  interests  in  Biscayne, 
the  Examiner  erred  in  not  permitting  evidence  as  to  the  operation  of 
other  radio  properties,  and  particularly  television,  owned  by  these 
same  stockholders,  despite  requests  to  conduct  cross-examination  on 
such  matters.  (T.  486-87)  Exception  is  taken  to  his  refusal  to  permit 
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Before  the 

FEDERAL  COMMUNICATIONS 
Washington  25,  D. 

In  re  Applications  of 

BISCAYNE  TELEVISION  CORPORATION 
Miami,  Florida 

EAST  COAST  TELEVISION  CORP. 

Miami,  Florida 

SOUTH  FLORIDA  TELEVISION  COR?. 
Miami,  Florida 

SUNBEAM  TELEVISION  CORPORATION 
Miami,  Florida 
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such  cross-examination,  which  was  patently  reversible  error. 

*  *  *  *  *  *  * 


7839  [Received  Sep  13,  1956,  FCC] 

Bernard  Koteen  Law  Offices 

William  C.  Burt  KOTEEN  &  BURT 

Alan  Y.  Naftalin  Wyatt  Building 

Washington  5,  D.  C. 

February  23,  1954 

Biscayne  Television  Corporation 

c/o  Hogan  &  Hartson 

Colorado  Building 

Washington,  D.  C. 

Gentlemen: 

In  accordance  with  the  procedure  adopted  at  the  hearing  conference 
Friday,  February  19,  1954,  the  following  supplemental  information  is 
requested  to  be  furnished  to  Sunbeam  Television  Corporation: 

(1)  The  approximate  percentage  of  time  John  S.  Knight  has  spent 
in  Miami  each  year  since  1937. 

(2)  The  time  John  S.  Knight  has  devoted  to  the  day-to-day  opera¬ 
tion  of  radio  stations  WQAM,  WIND,  WAKR  and  WAKR-TV  in  the  past 
two  years,  and  the  nature  of  any  duties  he  may  have  had  with  each  of 
those  stations. 

(3)  The  program  logs  and  the  program  log  analyses  (analyzed  in 
accordance  with  Para.  2a,  3a  and  4a  of  Section  IV  of  FCC  Form  301)  of 
each  of  the  stations  referenced  in  (2)  above  for  the  composite  weeks  of 
1952  and  1953,  except  for  such  times  as  those  stations  may  not  have  been 
in  operation. 

(4)  A  list  of  the  civic  and  charitable  organizations  of  which  John 
S.  Knight  is  a  member  in  Miami,  Akron  and  Chicago  and  Detroit. 

(5)  The  program  logs  and  program  log  analyses  (in  accordance 

:  #  v  .  ,  •  *  .  •  *  #  •  , 

with  Para.  2a,  3a  and  4  a  of  Section  IV  of  FCC  Form  301)  for  the  com- 

•  -  *  •  •  •  •  •  ••  .  .  i 

posite  weeks  of  1952  and  1953  for  broadcast  stations  WIOD,  WHIO, 
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WHIO-TV,  WSB  and  WSB-TV. 

(6)  The  approximate  time  James  M.  Cox,  Jr.  has  devoted  to  the 
day-to-day  operation  of  radio  station  WIOD  in  1952  and  1953,  and  the 
nature  of  his  duties  with  that  station. 

(7)  The  amount  of  time  James  L.  Knight  has  devoted  to  the  day- 
to-day  operation  of  radio  station  WQAM  in  1952  and  1953,  and  the  nature 
of  his  duties  with  that  station. 

(8)  The  arrangements  made  for  the  live  appearance  of  the  pastor 
for  the  program  ’’Sunrise  Chape  1",  to  be  broadcast  at  6:45  AM  daily. 

(9)  The  list  of  Women’s  clubs  contacted  in  the  area  for  the  pro¬ 
gram  "Every  Day  is  Ladies  Day",  to  be  broadcast  Monday  through  Fri¬ 
day,  2:00  to  3:00  PM. 

(10)  The  financial  arrangements  made  by  Biscayne  with  Dr.  di 
Philippi  and  with  the  University  of  Miami  Symphony  Director  for  the 
program  "Moment  with  the  Classics",  proposed  for  Tuesday  at  5:00  PM. 

(11)  The  financial  arrangements  made  by  Biscayne  with  the  Univer¬ 
sity  of  Miami  for  the  production  of  "University  of  Miami  Presents",  Mon¬ 
day  through  Thursday  at  7:00  PM. 

7840  (12)  A  list  of  staff  and  talent  proposed  for  the  television  station  who 

will  also  have  duties  or  assignments  with  WQAM,  WIOD,  the  Miami  Herald, 
or  the  Miami  News,  after  assuming  duties  with  the  proposed  television 
station,  indicating  the  nature  of  the  duties  and  the  time  to  be  devoted  to 
them  at  each  of  these  other  media  while  participating  as  staff  or  talent 
on  the  proposed  television  station,  together  with  the  nature  of  their 
duties  and  the  time  to  be  devoted  to  the  proposed  television  station. 

(13)  A  list  of  the  regularly  scheduled  (in  13 -week  cycles  or  greater) 
local  live  programs  carried  in  1953  on  either  WQAM  or  WIOD,  the  counter¬ 
part  of  which  is  contained  in  the  proposed  television  schedule,  indicating 

in  each  case  the  approximate  period  such  programs  were  carried  on 
either  AM  station  and  whether  they  were  commercial  or  sustaining. 

(14)  The  most  recent  Audit  Bureau  of  Circulation  reports  showing 
the  circulation  of  the  Miami  News  and  Miami  Herald,  together  with 
such  reports  showing  the  circulation  of  any  other  daily  newspapers  of 
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general  circulation  in  the  Miami  area.  If  these  ABC  reports  do  not 
disclose  the  publication  times  during  the  day  for  the  various  editions 
of  the  above  referenced  newspapers,  kindly  supply  that  information. 

(15)  The  practice  of  the  Miami  News  and  the  Miami  Herald  re¬ 
garding  charges  for  publication  of  radio  and  television  station  program 
logs,  including  charges,  if  any,  for  publishing  such  logs  and  whether 
certain  stations  are  charged  for  such  publication  while  others  are  not. 

If  so,  indicate  the  stations  which  pay  for  publication  of  logs  and  which 
stations  have  their  logs  carried  without  cost. 

(16)  Similar  data  with  respect  to  the  practices  of  other  so-called 
Cox  newspapers  and  Knight  newspapers  regarding  the  publication  of 
broadcast  station  logs,  including  any  cooperative  or  other  agreements 
between  any  of  those  newspapers  and  broadcast  stations  for  the  carrying 
of  logs  in  return  for  broadcast  publicity  of  a  newspaper. 

(17)  Whether  any  discount,  combination  rate  or  other  allowance  has 
been  given  in  the  past  five  years  by  the  Miami  News  or  the  Miami  Herald, 
WIOD,  or  WQAM,  in  connection  with  joint  advertising  in  their  affiliated 
newspaper  or  radio  station,  as  the  case  may  be,  and  if  so,  the  nature  of 
such  arrangements. 

(18)  The  practice  of  the  Miami  Herald  and  Station  WQAM  in  pub¬ 
licizing  each  other. 

(19)  The  practice  of  the  Miami  News  and  Station  WIOD  in  pub¬ 
licizing  each  other. 

(20)  Whether  the  Miami  News  or  the  Miami  Herald  charges  for 
display  space  for  local  non-profit  organizations,  as,  for  example,  the 
University  of  Miami,  churches,  schools,  and  charitable  or  philanthropic 
groups. 

7841  (21)  The  nature  of  any  conversations  or  other  communications  be¬ 

tween  representatives  of  Biscayne  and  representatives  of  national  net¬ 
work  organizations  regarding  network  affiliations,  and  the  nature  of 
Niles  TrammelTs  consulting  arrangement,  if  any,  with  NBC. 
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(22)  A  breakdown  of  the  items  "News  Features"  and  "All  Other 
Costs"  in  the  direct  program  expense. 

It  would  be  appreciated  if  this  material  would  be  furnished  in  triplicate 
at  your  earliest  convenience. 


Very  truly  yours, 


/s/  Bernard  Koteen 
Bernard  Koteen 

Counsel  for  Sunbeam  Television 
Corporation 

cc:  James  D.  Cunningham,  Examiner, 

Federal  Communications  Commission 

Chief,  Broadcast  Bureau, 

Federal  Communications  Commission 


Scharfeld,  Jones  &  Baron 
Fly,  Shuebruk,  Blume  &  Gaguine 
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SUNBEAM  TELEVISION  CORPORATION, 
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FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee, 

BISCAYNE  TELEVISION  CORPORATION, 

Intervenor 


On  Appeal  From  Decision  of  The 
Federal  Communications  Commission 


United  States  Court  of  Appeals 
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District  of  Columbia  Circuit 


FILED 
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Bernard  Koteen 
Alan  Y.  Naftalin 

836  Wyatt  Building 
Washington  5,  D.  C. 

Samuel  Miller 

Washington  Building 
Washington  5,  D.  C. 


Attorneys  for  Appellant 


Questions  Presented 


Counsel  for  the  parties  in  this  case  and  in  Cases  13,181  and 
13*183  have  stipulated  that  the  questions  presented  by  the  respective  ap¬ 
peals  .are: 

1.  Whether  the  Commission  committed  reversible  error  and 
deprived  Appellants  of  a  fair  hearing  by: 

a.  its  refusal  to  require  Intervenor  to  disclose  informa¬ 
tion,  and  to  permit  cross-examination  and  the  introduction  of  evidence 
concerning  those  broadcast  stations  outside  of  Miami,  in  which  Inter- 
venor's  principals  hold  an  ownership  interest; 

b.  its  consideration  of  the  review,  analysis  and  comment 

on  Appellants;'  exceptions  and  oral  argument  by  the  Commission's  Office  of 
Opinions  and  Review,  in  view  of  the  provisions  of  Section  5(c)  of  the  Com¬ 
munications  Act; 

c.  failing  to  make  specific  rulings  upon  each  relevant  and 
material  exception  and  contention  presented  by  Appellants; 

d.  the  participation  of  Commissioner  Mack  in  the  Commis¬ 
sion’s  deliberation  and  action,  even  though  he  had  not  been  present  at  the 
oral  argument. 

2.  *  Whether  the  Commission  erred  in  failing  to  find  and  conclude 
that  the  Biacayne  proposal  constituted  a  violation  of  Sections  3.  35  and  3. 240 

of  the  Commission's  Rules  and  the  Commission's  policy  underlying  those  rules. 

3.  In  its  decision  in  the  comparative  proceeding  involving  the 
competing  applications  of  Appellants  and  Intervenor,  did  the  Commission 
make  proper  and  adequate  findings  and  conclusions  with  respect  to  all  rele¬ 
vant  and  significant  points  of  difference  between  the  parties,  and  was  the 
Commission's  evaluation  of  these  factors  in  reaching  its  decision  erroneous  ?* 


*  Neither  Appellee  nor  Intervenor  necessarily  concede  factual  assertions, 
if  any,  implicit  in  these  questions,  and  they  reserve  the  right  to  argue 
that  Questions  1(b),  (c),  and  (d)  are  not  properly  before  the  Court. 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13,180 


SUNBEAM  TELEVISION  CORPORATION 

Appellant 


v. 

FEDERAL  COMMUNICATIONS  COMMISSION 

Appellee, 

BISCAYNE  TELEVISION  CORPORATION, 

Intervenor. 

BRIEF  FOIL  APPELLANT 

Jurisdictional  Statement 

This  is  an  appeal  by  Sunbeam  Television  Corporation  taken 
pursuant  to  the  provisions  of  Section  402(b)  of  the  Communications  Act  of 
1934,  as  amended  (66  Stat.  718,  47  USC  I  402(b)  ),  from  a  final  decision  of 
the  Federal  Communications  Commission  released  January  20,  1956,  deny¬ 
ing  the  application  of  appellant,  among  others,  and  granting  the  competing 
application  of  Biscayne  Television  Corporation  for  a  permit  to  construct  a 
new  television  broadcast  station  to  be  operated  on  Channel  7  in  Miami, 
Florida.  Sunbeam  filed  a  timely  Notice  of  Appeal  in  this  Court  on  February 
20,  1956. 


1/  For  convenience,  parties  to  the  instant  proceeding  will  be  referred  to  as 
follows:  Appellant,  Sunbeam  Television  Corporation,  will  be  referred  to  as 
"Sunbeam";  Appellee,  Federal  Communications  Commission,  will  be  re¬ 
ferred  to  as  "Commission”;  and  Intervenor, |  Biscayne  Television  Corporation, 
will  be  referred  to  as  "Biscayne. "  The  competing  applications  of  East  Coast 
Television  Corporation  and  South  Florida  Television  Corporation  were  also 
denied  and  each  has  appealed.  Appellant,  East  Coast  Television  Corporation 
(No.  13,  181),  will  be  referred  to  as  "East  Coast";  and  Appellant,  South 
Florida  Television  Corporation  (No.  13,  183),  will  be  referred  to  as  "South 
Florida.  " 


Statement  of  the  Case 


The  applications  of  Sunbeam  and  Biscayne  (as  .well  as  those  of 

2/ 

East  Coast  and  South  Florida)--  for  television  channel  7  in  Miami,  Florida 
were  heard  before  an  Examiner  for  the  Commission  commencing  on  Febru¬ 
ary  19,  1954,  and  the  hearing  record  was  closed  on  June  17,  1954  (R.  4971, 
3  / 

4973).  —  Following  an  initial  decision  in  favor  of  Biscayne  on  comparative 
grounds  (R.  4480-4546),  exceptions,  and  oral  arguments  before  the  Com¬ 
mission  en  banc,  the  Commission  issued  a  final  decision  which  by  a  4  to  2 
vote,  with  one  Commissioner  concurring  in  the  result,  granted  the  applica¬ 
tion  of  Biscayne,  on  a  comparative  basis  (R.  4971-5081).  Commissioners 
Hyde  and  Bartley  dissented  on  grounds  not  here  material  (R.  5081). 


2/  It  has  been  stipulated  by  the  parties  to  this  appeal  that  a  Joint  Appendix 
will  be  printed  and  filed  by  the  parties  hereto  and  that  the  pagination  thereof 
will  be  clearly  coordinated  with  the  original  record  filed  in  Court  by  the 
Commission.  References  in  this  brief  will  be  made  to  the  Record  only  and 
will  be  indicated  by  (R.  ). 

3/  The  Commission's  order  dated  January  20,  1954  (R.  226-28)  found  Sun¬ 
beam  technically,  legally,  and  financially  qualified,  raised  a  question,  not 
pertinent  to  this  brief,  as  to  Biscayne's  qualifications  in  Issue  No.  1,  and 
set  forth,  among  others,  the  following  issue: 

"4.  To  determine  on  a  comparative  basis  which  of  the  operations 
proposed  in  the  above -entitled  applications  would  best  serve  the 
public  interest,  convenience  and  necessity  in  the  light  of  the  re¬ 
cord  made  with  respect  to  the  significant  differences  among  the 
applications  as  to: 

(a)  The  background  and  experience  of  each  of  the  above- 
named  applicants  having  a  bearing  on  its  ability  to 
own  and  operate  the  proposed  television  station. 

(b)  The  proposals  of  each  of  the  above-named  appli¬ 
cants  with  respect  to  the  management  and  opera¬ 
tion  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each  of  the 
above -entitled  applications.  " 

The  Commission's  order  of  designation  also  authorized  the  Examiner  to  en¬ 
large  issues  to  determine  whether  or  not  the  applicants  had  funds  available 
to  assure  the  proposals  being  carried  out.  No  such  issue  was  added. 
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The  Commission  held  that  Sunbeam  should  be  preferred  over  Bis- 
cayne  because  of  its  superior  local  ownership,  greater  diversity  of  the  busi¬ 
ness  and  professional  activities  of  its  owners,  and  because  a  grant  to  it 
would  promote  the  Commission's  policy  favoring  the  diversification  of  the 
media  of  mass  communications.  East  Coast  and  South  Florida  were  also 
preferred  over  Bis cayne  on  some  or  all  of  these  grounds.  But  Biscayne 
was  preferred  on  the  basis  of  greater  broadcast  experience  on  the  part  of 
its  owners,  the  broadcast  records  of  Miami  radio  stations  controlled  by 
certain  of  its  owners,  and  an  allegedly  superior  proposal  respecting  the 
integration  of  its  ownership  with  the  management  of  its  proposed  station. 

The  Commission  held  that  the  preferences  accorded  Biscayne  outweighed 
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those  accorded  Sunbeam,  East  Coast  and  South  Florida.  (R.  5066)  — 

In  substance  the  Commission  found  and  concluded  that  the  follow¬ 
ing  situation  existed  concerning  integration  of  ownership  with  management 
on  the  part  of  Biscayne  and  Sunbeam: 

a.  The  following  principals  of  Biscayne  would  devote  most  or  all 
of  their  time  to  the  operation  of  the  proposed  station: 

1.  Niles  Trammell,  president,  a  director,  general  manager, 
15%  owner  (R.  4975,  4977).!/- 

2.  James  M.  LeGate,  3-1/2%  owner,  station  manager 
(R.  4975,  4983). 

4/  In  the  other  areas  of  comparison  --  program  policies  and  preparation  of 
proposals,  studios,  equipment,  staffing,  and  civic  participation  of  the  prin¬ 
cipals  --  no  significant  deficiencies  were  found  to  exist  among  the  appli¬ 
cants.  (R. . 5066) 

5/  By  owner  is  meant  stockholder  or  stock  subscriber,  with  percentages 
‘calculated  on  the  basis  that  stock  proposed  in  applications  to  be  purchased 
would  in  fact  be  purchased.  The  Commission's  decision  made  no  distinction 
between  stockholders  and  stock  subscribers  for  decisional  purposes. 
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3.  Milton  C. -Scott,  Jr.,  3-1/2%  owner,  chief  engineer 
(R.  4975,  4983-84) 

h.  The  following  principals  of  Sunbeam  would  devote  full  time  to  the 
operation  of  the  proposed  station: 

1.  -Sidney  D.  Ans in,  president,  director,  10%  owner.  (R. 5001, 
5007)  He  would  also  vote  the  stock  (11.  3%)  each)  to  be  owned  by  his  minor 
sons,  Edmund  and  Ronald,  until  such  time  as  their  education  and  military 
service  had  been  completed  and  they  became  full  time  staff  members  of  the 
station.  (R.  5001,  5008)  Thus  this  32.  6%  owned  by  the  Ansin  family  would 
at  all  times  be  voted  by  a  fully  integrated  staff  member. 

2.  Edwin  M. -Spence,  vice-president,  director,  general 
manager,  5%  owner.  (R.  5001,  5006-07) 

3.  Clyde  H.  Lucas,  director,  program  director,  5%  owner. 

(R  5001,  5007) 

4.  Sarah  F.  Milledge,  director,  public  service  and  women's 
director,  5%  owner.  (R.  5001,  5004-09) 

5.  Phillip  E.  Groh,  Jr.,  sales  manager,  1.25%  owner. 


(R.  5001,  5008) 

6.  Loraine  L.  Groh,  production  manager,  1.25%  owner. 

(ibid. ) 

Thus  50. 1%  of  Sunbeam's  stock  would  be  voted  by  fully  integrated 
personnel,  as  compared  with  22%  for  Biscayne.  In  its  conclusions,  how¬ 
ever,  the  Commission,  without  explanation,  ignored  for  integration  purposes 
the  2 2.  6%  of  Sunbeam's  stock  to  be  owned  by  Edmund  and  Ronald  Ansin  and 
voted  by  their  father.  (R.  5058) 

The  Commission  found  that  neither  Sunbeam  nor  any  of  its  officers, 
directors  or  owners  has  any  interest  in  any  medium  of  mass  communications. 
(R.  5062)  Biscayne,  on  the  other  hand,  is  associated  with  numerous  media 
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of  mass  communications. 

Biscayne  is  composed  of  three  ownership  groups:  Niles  Tram¬ 
mell  (15%  owner),  former  Chairman  of  the  Board  of  the  National  Broadcast¬ 
ing  Company,  and  before  that  its  president  and  executive  vice-president 
(R.  4975-77);  the  Knight  interests,  consisting  of  John  S.  Knight,  James  L.. 
Knight  and  their  employees,  who  are  42-1/2%  owners  of  Biscayne;  and  the 
Cox  interests,  consisting  of  James  M.  Cox,  Jr.  and  his  employees,  who 
are  also  42-1/2%  owners.  — ^ 

The  Commission  found  that  the  Knight  interests  own  or  control 
the  following  media  of  mass  communications: 

a.  In  Miami,  Florida,  a  daily  newspaper,  the  Miami  Herald, 
daily  circulation  about  240,  000,  Sunday  circulation  about  280,  000.  (R.  4978, 
5062) 

b.  In  Miami,  Florida,  two  radio  stations,  WQAM(AM)  and 
WQAM-FM.  (R.  5009) 

c.  In  Akron,  Ohio,  the  daily  newspaper,  the  Beacon  Journal. 

(R.  4977-78,  4980,  5063) 

d.  In  Akron,  Ohio,  45%  of  three  broadcast  stations,  WAKR-AM, 
WAKR-FM,  and  WAKR-TV.  (ibid. ) 

e.  In  Detroit,  Michigan,  a  daily  newspaper,  the  Detroit  Free 
Press,  (ibid. ) 

f.  In  Chicago,  Illinois,  a  daily  newspaper,  the  Chicago  Daily 
News,  (ibid. ) 

g.  In  Chicago,  Illinois,  42%  of  a  radio  and  of  a  television  station, 

6/  The  Knight  employees  and  their  interests  in  Biscayne  are  McDowell 
f5%).  Hills  (5%),  and  Uridge  (5%).  JohnS.  Knight  owns  17-1/2%  and 
James  L.  Knight  owns  10%.  Cox  owns  30%;  his  employees  and  their 
interests  in  Biscayne  are  Reinsch  (5%),  LeGate  (3-1/2%)  and  Scott  (5%). 

(R.  4975,  4977-84)  See  also  (R.  1000-1001). 
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WIND-AM  and  WIND-TV.  (ibid. ) 

The  Commission  found  that  the  Cox  interests  own  or  control  the 
following  media  of  mass  communications: 

a.  In  Miami,  Florida,  a  daily  newspaper,  the  Miami  Daily  News; 

daily  circulation  about  125,  000,  Sunday  circulation  about  110,  000.  (R.  4980, 

5062) 

b.  In  Miami;  Florida,  two  radio  stations,  WIOD(AM)  and  WIOD- 
FM.  (R.  5009) 

c.  In  Atlanta.,  Georgia,  the  only  two  significant  daily  newspapers, 
the  Atlanta  Journal  and  the  Atlanta  Constitution.  (R.  4979,  5063) 

d.  In  Atlanta,  Georgia,  three  broadcast  stations,  WSB,  WSB-FM, 
and  WSB-TV.  (ibid. ) 

e.  In  Dayton,  Ohio,  the  only  two  significant  daily  newspapers,  the 
Journal  Herald  and  the  Dayton  Daily  News,  (ibid. ) 

f.  In  Dayton,  Ohio,  three  broadcast  stations,  WHIO,  WHIO-FM, 
and  WHIO- TV.  (ibid. ) 

g.  In  Springfield,  Ohio,  the  only  two  significant  daily  newspapers, 

the  Springfield  News  and  the  Springfield  Sun,  (ibid. ) 

The  Knight  and  Cox  newspapers  in  Miami  are  the  city's  two  domi- 
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nant  daily  newspapers.  —  In  the  event  of  a  grant,  Biscayne  would  also  be¬ 
come  the  licensee  of  stations  WIOD  and  WIOD-FM,  and,  it  is  proposed  that, 
in  order  to  comply  with  the  provisions  of  Sections  3.  35  and  3.  240  of  the 
Commission's  rules,  which  prohibit  common  ownership  interests  in  more 
than  one  station  of  the  same  class  in  the  same  market,-— Stations  WQAM  and 
WQAM-FM  would  be  sold  to  strangers  to  Biscayne.  (R.  5015) 

7/  The  hearing  record  shows  that  the  third  daily  newspaper  in  Miami  has 
a  circulation  of  about  9,  000.  (R.  1190) 

8/  Those  sections  of  the  Commission's  rules  are  set  forth  in  the  Appendix, 
infra. 
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Niles  Trammell,  Biscayne's  president,  is  now  a  party  to  an  agree¬ 
ment,  which  will  run  until  1959  or  I960,  with  the  National  Broadcasting 
Company.  This  agreement,  called  a  consultant  contract,  requires  NBC  to 
pay  Trammell  $25,  000  annually,  in  return  for  Trammell's  advisory  serv¬ 
ices  and  his  promise  not  to  take  any  action  in  conflict  with  NBC  interests. 
One  purpose  of  this  agreement  was  to  prevent  Trammell  from  working  for 
any  competitor  of  NBC.  The  Commission  held  that  this  association  between 
Trammell  and  NBC  was  not  a  factor  adverse  to  the  Biscayne  application. 

(R.  4976-77,  5060-61) 


The  hearing  procedures  for  comparative  television  proceedings 

were,  at  the  time  this  proceeding  came  on  for  hearing,  governed  by  the 

then  applicable  provisions  of  Section  1.841  of  the  Commission's  rules. 

These  provisions  have  since  been  amended,  but  the  former  provisions 
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governed  the  procedure  in  this  case.  —  Insofar  as  he  re  pertinent,  these 
procedures  were  as  follows: 

a.  A  Commission  Order  was  issued  (R.  226-28),  designating  the 
competing  applications  for  hearing  and  designating  the  hearing  issues.  These 
issues  consisted  f ir  8 1  of  any  issues  as  to  minimum  qualifications  of  any  of  the 
applicants  which  the  Commission's  review  of  the  applications  caused  it  to 
designate,  and  second  of  a  standard  comparative  issue  as  to  all  of  the  appli¬ 
cants  designed  to  cover  all  relevant  areas  of  comparison  among  them.  — ^ 

b.  Each  applicant  was  then  required  to  frame  and  file  "Points  of 
Reliance"  consisting  of  allegations  as  to  the  specific  areas  of  comparison  in 
which  it  believed  itself  to  be  superior  to  the  other  applicants.  These  "Points 


9/  The  former  provisions  of  Section  1.841  are  set  forth  in  the  Appendix, 
Infra.  The  present  provisions  of  Section  1.  841  were  adopted  by  the  Commis- 
sion  on  July  14,  1954,  but  were  not  made  applicable  to  proceedings  such  as 
this  one,  where  the  hearing  record  had  already  been  closed.  See  Revision 
of  Hearing  Procedures,  10  RR  1577,  1582  (1954). 

10/  The  pertinent  issues  in  this  hearing  are  set  forth  at  note  3,  supra. 
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of  Reliance1*  were  to  delineate  the  areas  of  proof  and  argument  among  the 
various  applicants,  and  the  burden  of  proof  and  the  burden  of  going  forward 
with  evidence  as  to  each  point  was  placed  in  the  first  instance  upon  the  appli¬ 
cant  alleging  it.  This  meant  that  if  Sunbeam  alleged  superiority  on  the  basis 
of  local  ownership  and  Biscayne  did  not.  Sunbeam  had  the  burden  of  showing 
not  only  its  own  local  ownership,  but  also  Biscayne' s.  On  the  other  hand, 
if  both  applicants  claimed  superior  local  ownership,  each  had  the  burden  of 
showing  only  his  own  ownership.  — ^ 

c.  Prior  to  the  filing  of  points  of  reliance,  each  applicant  was  re¬ 
quired  to  file  certain  information,  commonly  known  as  exchange  material, 
as  to  its  qualifications  with  the  Commission  and  to  furnish  copies  to  the  other 
applicants.  This  exchange  mate  rial  was  to  consist  of  information  as  to  back¬ 
ground  and  experience,  programs,  studio  and  auxiliary  broadcast  equipment, 
studio  facilities,  management  and  staffing,  estimated  budget,  and  "Such  other 
data  as  the  Examiner  may  specify  in  the  light  of  the  issues  of  the  particular 

case."  (R.  110)  The  requirement  that  this  exchange  material  be  filed  was 

12/ 

instituted  to  assist  the  applicants  in  the  formulation  of  points  of  reliance. — 
The  exchange  material,  other  than  "such  other  data  as  the  Examiner 
may  specify,  "  was  filed  by  all  of  the  applicants  on  February  4,  1954.  (See 
R.  233,  5293,  5966,  7065)  On  February  19,  1954,  the  day  the  hearing  re¬ 
cord  was  opened,  it  was  agreed  that  the  parties  would  mail  to  each  other  re¬ 
quests  for  additional  information  on  February  23,  1954.  (R.  509)  On  Febru¬ 
ary  23,  1954  East  Coast  and  Sunbeam  asked  Biscayne  for  certain  material. 

11/  This  procedure  is  explained  in  some  detail  in  South  Central  Broadcast¬ 
ing  Corp.,  9  RR  1035,  1036-39  (1953). 

12/  See  Revision  of  Hearing  Procedures,  supra,  at  10  RR  1579. 
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(R.  614-615)  -1 


Of  the  data  sought  by  East  Coast  and  Sunbeam  of  Biscayne,  one 
group  of  requests  .was  refused  and  this  refusal  was  acceded  in  by  the  Exami¬ 
ner^  refusal  to  require  its  production.  On  March  15,  1954  counsel  for 
Biscayne  stated  on  the  record  his  refusal,  unless  ordered  to  do  so  by  the 
Examiner,  to  provide  information  concerning  the  broadcast  station  opera¬ 
tions  of  Biscayne' s  principals  outside  of  the  Miami  area,  on  the  ground  that 
Biscayne  was  relying  in  its  affirmative  case  only  on  its  experience  in  Miami. 


(R.  617) 


This  refusal  precipitated  a  discussion  (R.  618-627)  from  which 


the  following  facts  emerged: 

a.  The  data  sought  of  Biscayne  consisted  of  program  log  analyses 
for  the  stations  in  question,  which  were  said  by  counself  or  Sunbeam  to  be  held 
in  the  Commission's  ^confidential  files  (R.  620-621,  623-624),  and,  on  the 
part  of  East  Coast,  for  program  logs  to  determine  whether  certain  analyses 
contained  in  the  Commission's  public  files  were  "substantially  correct.  "(R.  626) 

b.  The  Examiner  refused  to  require  that  any  information  as  to  the 
broadcast  station  operations  in  question  be  furnished  by  Biscayne.  (R.  622, 
626,  627)  The  basis  for  the  refusal  wasthatinthe  absence  of  specific  alle¬ 
gations  of  derelictions  on  the  part  of  these  stations  the  Examiner  did  not  be¬ 
lieve  the  data  requested  would  be  pertinent,  (ibid. ) 

Program  logs  are  daily  records  required  to  be  kept  by  all  regular 
broadcast  stations,  on  which  are  required  to  be  recorded,  among  other  things, 
all  program  material  broadcast  on  that  day  by  the  station,  the  time  of  each 


13/  These  requests  were  made  informally  and  are  not  contained  in  the  re¬ 
cord.  The  citation  above,  however,  contains  statements  of  counsel  for  Bis¬ 
cayne  (Mr.  Patrick),  East  Coast  (Mr.  Scharfeld),  and  Sunbeam  (Mr.  Koteen) 
which  make  it  clear  that  such  requests  were  made  and  received. 
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program  and  announcement  and  its  source,  its  type,  and  its  sponsor,  if  any. 
Program  log  analyses  are  prepared  from  the  program  logs  and  consist  of 
computations  of  the  numbers  of  announcements  and  percentages  of  time  de¬ 
voted  to  various  types  of  program  material  carried  by  the  station,  as  re¬ 
ported  in  its  logs,  according  to  classifications  established  by  the  Commission. 
Program  log  analyses  are  ordinarily  based  on  the  program  logs  for  what  is 
called  by  the  Commission  a  composite  week.  Each  year  the  Commission 

designates  7  different  days,  which  are  also  different  days  of  the  week,  during 
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the  preceding  year  as  the  composite  week  for  the  year  in  question. —  The 
program  log  analyses  for  the  Cox  and  Knight  stations  in  Miami  for  the  1952 
and  1953  composite  weeks  are  contained  in  the  Commission's  findings  (R.  5009- 
10),  and  these  findings  form  a  basis  for  the  Commission's  conclusions  as  to 
Biscayne's  broadcast  record.  (R.  5053-54) 

On  March  15,  1954,  following  the  refusal  to  require  the  production 
of  the  data  as  to  the  Knight  and  Cox  station  records,  the  Examiner  accepted 
the  applicants'  points  of  reliance  (R.  630,  632),  subject  to  the  understanding 
that  they  might  be  amended  on  the  basis  of  any  additional  information  which 
was  to  be  furnished  by  any  party  but  which  had  not  yet  been  furnished.  (R.  632) 
On  May  11,  1954,  certain  amendments  to  its  points  of  reliance 
were  submitted  by  East  Coast  (R.  895),  which  again  sought  to  have  produced 
certain  program  logs  of  the  Knight  and  Cox  stations  located  outside  of  Miami. 

14/  The  Commission's  requirements  as  to  standard  broadcast  station  pro¬ 
gram  logs  are  contained,  insofar  as  here  pertinent,  ini  3. 111(a)  of  its  rules, 
which  is  reproduced  in  the  Appendix,  infra.  Rules  which  differ  in  no  particu¬ 
lar,  for  the  purposes  of  this  brief,  from  the  standard  broadcast  rules  also 
govern  the  log  forms  for  FM  and  television  stations.  The  Commission's  ap¬ 
plication  forms  contain  information  concerning  program  log  analyses  and 
composite  weeks.  These  forms  are  reproduced  in  Pike  and  Fischer  Radio 
Regulations,  Vol.  1,  Part  2,  i  98,  pp.  101,  etseq.  For  program  log 
analyses,  see  pp.  111-12;  for  reference  to  the  qomposite  week,  see  p.  Ill, 
Instruction  2;  and  for  the  requirement  that  analyses  must  be  based  on  the 
logs,  see  p.  113,  para.  5. 
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The  logs  sought  were  those  for  the  days  of  the  composite  weeks  which  had 
been  analyzed  in  the  most  recent  renewal  applications  filed  by  those  stations, 
counsel  for  East  Coast  stating  that  only  the  analyses  and  not  the  logs  were 
available  in  the  Commission's  files.  (R.  906-09)  The  Examiner  again  denied 
the  request,  and  counsel  for  Sunbeam  joined  counsel  for  East  Coast  in  ex¬ 
cepting  to  that  denial.  (R.  909)  The  Examiner's  reason  for  denying  the  request 
was  that  the  interests  in  Biscayne  of  the  owners  of  the  stations  in  question  were 
not  sufficient  to  render  material  the  records  of  the  stations.  (R.  909-10) 

On  May  17,  1954  the  taking  of  testimony  began,  with  Biscayne 's 
witnesses  being  the  first  to  testify.  (R.  919)  The  following  day,  during  Mr. 

*  Cox's  testimony,  and  following  objections  of  the  Examiner  and  Biscayne  to 
cross-examination  on  the  ground  that  operations  of  Cox  stations  outside  of 
Miami  were  not  proper  (see,  e.  g. ,  R.  1225-26,  1227,  1228),  the  following 
colloquy  took  place  between  counsel  for  Sunbeam  and  the  Examiner,  with 
some  participation  by  other  counsel:  (R.  1231-34) 

"Mr.  Koteen:  Mr.  Examiner,  I  should  like  to  be  sure  of  the  so- 
called  ground  rules  with  respect  to  which  Mr.  Patrick  has  dealt.  It  was  my 
understanding  when  I  initially  requested,  and  Mr.  Baron  further  requested 
during  the  course  of  our  conferences  prior  to  the  taking  of  oral  testimony, 
that  you  would  not  go  along  with  our  request  for  detailed  operating  informa¬ 
tion  of  the  Knight  group  or  the  Cox  group  outside  of  Miami.  Is  that  correct? 

"The  Presiding  Officer:  That  is  correct. 

"Mr.  Koteen:  And  it  was  my  understanding  of  your  ruling  that  you 
would  not  consider  appropriate  in  this  proceeding  any  inquiry  into  the  specific 
operations  of  those  stations,  is  that  correct,  sir? 

"The  Presiding  Officer:  That  is  generally  true. 

"Mr.  Kbteen:  I  would  like  to  say  for  the  record,  sir,  that  based 
upon  my  understanding  of  your  ruling,  I  have  not  here  undertaken  to  adduce 
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evidence  with  respect  to  the  operations  of  the  Knight  stations  or  the  Cox 
stations  outside  of  Miami.  Now,  does  my  not  adducing  such  evidence  happen 
to  be  consistent  with  your  ruling  ? 

"The  Presiding  Officer:  I  think  so. 

"Mr.  Koteen:  If  I  offered  such  evidence,  it  is  my  understanding  it 
would  be  excluded. 

"The  Presiding  Officer:  It  would  be  rejected. 

"Mr.  Koteen:  It  is  for  that  reason  that  I  do  not  intend  to  offer  such 
evidence,  sir. 

"The  Presiding  Officer:  As  I  recall  the  hearing  conference,  there 
was  no  charge  of  any  kind  leveled  against  any  of  these  other  stations.  It 
struck  me  as  being  an  attempt  to  start  on  a  fishing  expedition,  which  I  just 
wouldn't  permit,  and  I  couldn't.  But  I  think  your  understanding  is  correct. 

"Mr.  Patrick:  And  I,  in  turn,  promise  to  limit  my  showing  to  the 
people  and  to  the  activities  in  the  Miami  area. 

"Mr.  Koteen:  It  was  my  understanding,  further,  that  you  would 
consider  an  inquiry  into  those  operations  as  not  relevant  and  material  to  the 
disposition  of  this  proceeding,  sir,  is  that  correct? 

"The  Presiding  Officer:  That  is  correct. 

"Now,  just  to  express  a  final  understanding,  I  understood  that  Mr. 
Patrick  at  the  outset  of  the  taking  of  oral  testimony  stated  that  he  would 
claim  the  benefit  of  no  broadcast  experience  outside  of  Miami  proper. 

"Was  that  right,  Mr.  Patrick? 

"Mr.  Patrick:  That  is  correct. 

"Mr.  Koteen:  I  wanted  the  record  to  reflect  the  reasons  why  I 
avoided  going  into  such  an  inquiry. 

"The  Presiding  Officer:  I  think  the  record  shows  my  reasoning 
for  not  opening  the  door  to  this  thing.  It  is  because  I  want  to  move  the 
hearing  along.  " 
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The  Commission  affirmed  these  rulings  of  the  Examiner  (R.  5015- 
17),  setting  forth  reasons  which  will  be  discussed  in  the  argument,  infra. 

Statutes  and  Regulations  Involved 

(For  the  convenience  of  the  Court,  the  statutes  and  regulations  involved  are 
set  forth  in  the  Appendix  immediately  following  the  text  of  the  brief. ) 

15/ 

Statement  of  Points  — 

1.  The  Commission's  refusal  either  to  require  disclosure  of  in¬ 
formation  or  to  permit  introduction  into  the  record  of  evidence  relating  to 
the  broadcast  records  of  the  Cox  and  Knight  stations  in  Atlanta,  Georgia, 
Dayton,  Ohio,  Akron,  Ohio,  and  Chicago,  Illinois,  deprived  appellant  of  a 
full  and  fair  hearing  and  rendered  invalid  the  Commission's  conclusion  that 
Biscayne  should  be  preferred  on  the  basis  of  broadcast  experience  and  the 
broadcast  records  of  stations  associated  with  the  Knight  and  Cox  interests. 
The  Commission  also  concluded  that  an  important  factor  favoring  Biscayne 
in  the  integration  of  ownership  with  management  was  the  "strong  experience" 
of  that  ownership;  hence  the  exclusion  of  these  matters  from  the  knowledge  of 
appellant  and  from  the  record  renders  invalid  the  Commission's  preference 
for  Biscayne  on  that  basis.  Consequently,  none  of  the  reasons  assigned  by 
the  Commission  for  preferring  Biscayne  over  the  appellant  is  valid. 

2.  Without  regard  to  the  matters  set  forth  in  paragraph  1,  supra, 
the  Commission  conclusions  assigning  a  preference  to  Biscayne  over  appel¬ 
lant  on  the  basis  of  integration  of  ownership  with  management  of  the  proposed 
station  are  not  supported  by  the  Commission's  findings,  are  not  supported  by 
substantial  evidence  and  are  arbitrary  and  capricious. 

3.  Without  regard  to  the  matters  set  forth  in  paragraph  1,  supra, 
the  Commission's  conclusions  assigning  a  preference  to  Biscayne  over  ap- 

15/  These  points  have  been  re-numbered  but  are  otherwise  identical  with 
tEose  set  forth  in  Sunbeam's  Notice  of  Appeal. 
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pellant  on  the  basis  of  broadcast  experience  are  not  supported  by  the  Com¬ 
mission's  findings,  are  not  supported  by  substantial  evidence,  and  are  arbi¬ 
trary  and  capricious. 

4.  Without  regard  to  the  matters  set  forth  in  paragraph  1,  supra, 
the  Commission's  conclusions  assigning  a  preference  to  Biscayne  over  ap¬ 
pellant  on  the  basis  of  broadcast  records  of  Miami  radio  stations  owned  by 
the  Cox  and  Knight  interests  are  not  supported  by  the  Commission's  findings, 
are  not  supported  by  substantial  evidence,  and  are  arbitrary  and  capricious. 

5.  In  refusing  to  deny  the  application  of  Biscayne  in  favor  of  ap¬ 
pellant's  application  because  a  grant  to  appellant  would  promote  the  diversi¬ 
fication  of  the  media  of  mass  communications,  the  Commission  committed 
prejudicial  error  in  that: 

a.  It  drew  conclusions  seeking  to  mitigate  the  magnitude  and 
importance  of  Biscayne' s  associations  with  media  of  mass  communications 
which  are  not  supported  by  its  findings,  are  not  supported  by  substantial 
evidence,  and  which  are  arbitrary  and  capricious  and  contrary  to  law. 

b.  It  committed  error  in  refusing  to  consider  as  a  factor  ad¬ 
verse  to  Biscayne  the  association  of  its  president  with  the  National  Broad¬ 
casting  Company. 

c.  It  committed  error  in  refusing  to  consider  as  a  factor  ad¬ 
verse  to  Biscayne  the  fact  that  its  decision  would  permit  two  standard  broad¬ 
cast  stations  and  two  FM  broadcast  stations  associated  with  Biscayne  to 
operate  simultaneously  in  Miami. 

Summary  of  Argument 

The  Commission's  first  basic  error  was  its  affirmance  of  rulings 
of  the  Examiner  which  made  it  impossible  for  Sunbeam  and  other  applicants, 
despite  their  strenuous  efforts,  to  present  evidence  going  to  the  heart  of  the 
basis  for  the  Commission's  decision.  Biscayne,  the  successful  applicant, 
has  as  important  stockholders  (42-1/2%  each)  the  Knight  interests  and  the 


Cox  interests.  Each  of  these  interests  owned  or  controlled  aural  broad¬ 
cast  stations  in  Miami,  the  city  for  which  Biscayne's  television  application 
was  made,  and  the  broadcast  records  of  these  Miami  stations  were  considered 
favorably  by  the  Commission  and  its  decision  favoring  Biscayne  depends 
upon  its  favorable  evaluation  of  these  records.  The  Knight  and  Cox  interests 
also  own  or  control  a  number  of  radio  and  television  stations  outside  of  Miami, 
and  Sunbeam  and  other  applicants  sought  to  elicit  information  as  to  the  records 
of  those  stations,  but  the  Examiner  forbade  this,  first  by  refusing  to  require 
disclosure  of  the  basic  information  as  to  those  records,  and  next  by  refusing 
to  permit  cross-examination  on  that  subject.  Although  conceding  the  rele¬ 
vancy  of  the  evidence  excluded,  the  Commission  affirmed  the  Examiner.  The 
Commission  held  that  the  burden  of  proving  these  records  was  on  Sunbeam 
and  the  other  unsuccessful  applicants  and  that  they  had  failed  to  support  this 
burden.  But  there  is  no  factual  or  legal  basis  for  the  Commission's  view  as 
to  the  burden  of  proof  as  applied  to  Sunbeam;  and  in  any  case  the  Examiner's 
rulings  which  were  affirmed  by  the  Commission  frustrated  every  attempt  to 
develop  proof.  The  Commission  further  expressed  the  view  that  the  evidence 
sought  would  have  been  of  doubtful  materiality  and  its  presentation  would  have 
unduly  protracted  the  hearing.  But  both  of  these  opinions  are  refuted  by  both 
the  record  and  the  long  established  policies  of  the  Commission  as  recognized 
by  this  Court,  or  are  sheer  speculation. 

The  Commission's  second  basic  error  was  its  award  of  a  prefer¬ 
ence  to  Biscayne  over  Sunbeam  on  the  basis  of  integration  of  ownership  with 
management  of  the  proposed  station.  An  important  factor  in  this  award  of 
preference  was  that  the  Biscayne  principals  to  be  integrated,  voting  22%  of 
its  stock,  would  devote  almost  full  time  to  the  affairs  of  the  station,  but  in 
evaluating  the  Sunbeam  integration  the  Commission  ignored  its  own  findings 
and  the  findings  and  conclusions  of  the  Examiner  by  failing  to  include,  with¬ 
out  explanation  or  comment.  Sunbeam's  full-time  integration  to  the  extent  of 
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an  additional  22.  6%.  The  Commission  concluded  that  27.  5%  of  Sunbeam's 
stock  would  be  held  by  persons  to  be  fully  integrated,  whereas  it  should 
have  concluded  that  50.  1%  of  Sunbeam's  stock  would  be  so  held,  as  con- 

t 

trasted  to  the  22%  upon  which  Biscayne  was  given  a  decisional  preference. 

The  Commission's  third  basic  error  was  its  refusal  to  assign  any 
weight  to  a  factor  important  to  the  question  of  diversification  of  the  media  of 
mass  communications.  Biscayne  is  associated  with  numerous  such  media  in 
Miami  and  elsewhere,  and  the  Commission  preferred  Sunbeam  on  that  basis, 
but  Biscayne 's  president  and  15%  stockholder,  Niles  Trammell,  a  former 
president  and  chairman  of  the  board  of  the  National  Broadcasting  Company, 
has  entered  into  a  long  term  $25,  000  a  year  consultant  contract  with  NBC 
which  requires  him  to  take  no  action  inconsistent  with  NBC  interests  and 
which  was  entered  into  to  prevent  him  from  working  for  a  competitor  of  NBC. 
The  Commission  recognized  that  its  policies  do  not  favor  grants  in  compara¬ 
tive  hearings  to  applicants  with  stockholders  who  are  network  officials.  These 
policies  have  two  bases  --  the  likelihood  of  conflicts  between  the  station's  and 
the  network's  interest  which  might  impede  the  station's  competitive  activities, 
and  the  likelihood  that  other  stations  in  the  market  would  be  prevented  from 
competing  for  or  retaining  affiliation  with  the  network  in  question.  In  refusing 
to  assign  any  weight  to  the  Trammell-NBC  association,  the  Commission  con¬ 
cluded  that  no  conflict  of  interest  problem  was  presented,  but  this  conclusion 
is  not  supported  by  substantial  evidence.  Further,  the  Commission  did  not 
even  allude  to  the  problem  that  other  Miami  stations  might  be  foreclosed 
from  an  NBC  affiliation,  an  oversight  the  more  striking  because  the  Com¬ 
mission's  resolution  of  the  conflict  of  interest  problem  depends  for  any 
validity  upon  its  finding  that  Biscayne  would  in  fact  be  the  Miami  NBC 
affiliate. 
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I.  THE  COMMISSION  DENIED  APPELLANT  A  FAIR-HEARING 


BY  ITS  RULINGS  WHICH  PREVENTED  BOTH  THE  PRODUC- 
TION  OF  ANY  INFORMATION  AND  THE  INTRODUCTION  OF 


ANY  EVIDENCE  CONCERNING  THE  BROADCAST  RECORDS 


OF  THE  COX  AND  KNIGHT  STATIONS  LOCATED  OUTSIDE 


OF  MIAMI. 

The  Knight  interests  and  the  Cox  interests  each  owned  or  controlled 
radio  (AM  and  FM)  stations  located  in  Miami.  In  addition,  the  Cox  interests 
owned  or  controlled  radio  and  television  stations  in  Atlanta  and  Dayton,  and 
the  Knight  interests  owned  more  than  40%  of  certain  radio  and  television  sta¬ 
tions  in  Akron  and  Chicago.  The  Knight  interests  and  the  Cox  interests  each 
own  42-1/2%  of  the  stock  of  Biscayne.  Appellants,  including  Sunbeam,  were, 
despite  their  vigorous  protest,  completely  frustrated  by  Commission  rulings 
in  their  efforts,  first  to  obtain  disclosure  of  information  of  the  broadcast  re¬ 
cords  of  the  Knight  and  Cox  stations  outside  of  Miami,  and  then  to  cross- 
examine  Biscayne  witnesses  as  to  these  records.  These  rulings  unlawfully 
prevented  Sunbeam  from  alleging  and  proving  deficiencies  in  Biscayne* s  case 
going  to  the  heart  of  the  basis  for  the  Commission's  grant  to  Biscayne,  unlaw¬ 
fully  deprived  Sunbeam  of  the  opportunity  to  rebut  the  affirmative  case  of  Bis¬ 
cayne  in  an  area  crucial  to  the  Commission* p  decision,  and  Sunbeam  was  there¬ 
fore  deprived  of  the  hearing  upon  its  application  to  which  it  was  entitled  by  law.— ^ 

A.  The  Line  of  Inquiry  Blocked  by  the  Commission 


Rulings  Was  of  Crucial  Importance. 


The  inquiry  blocked  by  the  Commission's  rulings  was  that  of  the 
broadcast  records  of  the  non-Miami  Cox  and  Knight  stations,  and  in  particu¬ 
lar,  evidence  as  to  those  records  as  revealed  by  program  log  analyses  and 


the  program  logs  on  which  they  were  based.  (See  pages  7-12,  supra)  The 

Commission's  decision  itself  provides  the  best  evidence  of  the  decisional 
importance  of  the  broadcast  records  of  the  Knight  and  Cox  stations,  for  the 
conclusions  as  to  the  records  of  the  Knight  and  Cox  Miami  radio  stations 


16/  See  Sec.  309(b)  of  the  Communications  Act  of  1934,  as  amended,  47  U.S 
“CT  Sections  309(b)  and  7(c)  of  the  Administrative  Procedure  Act,  5  U.S.  C. 
•Section  1006  (c). 
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were  crucial  to  the  Commission's  decision  favoring  Biscayne. 

Of  the  three  preferences  accorded  Biscayne  over  Sunbeam,  which 
the  Commission  held  to  outweigh  the  three  preferences  accorded  Sunbeam 
over  Biscayne,  one  preference  for  Biscayne  consisted  of  the  broadcast  re¬ 
cords  of  the  Cox  and  Knight  radio  stations  in  Miami,  and  a  second  consisted 
of  the  broadcast  experience  of  the  Knight  and  Cox  principals  in  Miami 
(R.  5066)  --  which  preference  in  turn  was  dependent  in  part  upon  the  quality 
of  the  broadcast  records  of  the  Cox  and  Knight  radio  stations  in  Miami. 

(R.  5060)  It  is  therefore  clear  that  the  Commission's  findings  and  conclu¬ 
sions  respecting  the  Cox  and  Knight  Miami  stations  comprised  a  primary 
basis  for  its  award  to  Biscayne.  The  Commission  has  consistently  held  that 

broadcast  records,  to  the  extent  that  they  can  be  attributed  to  the  applicant, 

17/ 

are  of  prime  importance  in  comparative  proceedings.  —  There  is,  more¬ 
over,  no  possible  basis  for  determining  from  the  Commission's  decision  that 
if  the  preference  for  Biscayne  awarded  on  the  basis  of  these  stations'  records 
had  been  weaker  or  non-existent  the  Commission  would  nevertheless  have 
granted  Bis cayne's,  rather  than  Sunbeam's,  application.  If,  therefore,  the 
Commission' 8  conclusions  concerning  the  Knight  and  Cox  broadcast  records 
are  fatally  defective  because  the  other  applicants  were  prevented  by  rulings 
affirmed  by  the  Commission  from  eliciting  a  "full  and  true  disclosure  of  the 
facts"  — '  relevant  to  the  records  of  Biscayne's  principals,  the  Commission's 
decision  must  be  revised.  Clearly,  if  the  evidence  sought  to  be  elicited  had 


17/  The  Radio  Station  KFH  Company,  11  RR  1  (1955);  Tampa  Times  Company, 
nJUR  77  (1955);  WKRG-TV,  Inc.,  10  RR  225  (1955);  Petersburg  Television 
Corporation,  10  RR  567  (1954);  WJR,  The  Good  Will  Station,  Inc. ,  9  RR  227 
(1955);  The  Tribune  Company,  9  RR  719  (1954);  Aladdin  Radio  &  Television, 
Inc.,  9  RR  1  (1953);  Oregon  Television,  Inc.,  9  RR  1401  (1954);  Scripps- 
Howard  Radio,  Inc. ,  11  RR  985  (1956);  Sacramento  Broadcasters,  Inc.  ,10 
RR  615  (1956);  Southland  Television  Company,  10  RR  699  (1955) 

18/  Administrative  Procedure  Act,  supra.  Section  7(c) 
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shown  that  some  or  all  of  the  stations  had  unsatisfactory  records  of  broad¬ 
casting  in  the  public  interest,  or  that  some  or  all  of  them  had  failed  to  pro¬ 
vide  programming  in  accordance  with  prior  representations  made  to  the 
Commission,  the  Commission's  favorable  consideration  of  the  Cox  and 
Knight  broadcast  records  and  broadcast  experience  would  have  had  to  be 
modified  in  a  direction  unfavorable  to  Biscayne.  The  Commission  has  in  a 
number  of  cases  considered  and  relied  uport  the  records  of  stations  located 
outside  of  the  city  applied  for  in  cases  such  as  this  where  the  records  of  radio 
operations  within  the  city  for  which  a  television  station  was  being  sought  were 
also  considered,  in  determining  which  applicant  should  be  preferred  in  com¬ 
parative  television  cases.  See,  e.  g. ,  The  Radio  Station  KFH  Company,  11 
RR  1  (1955);  WKRG-TV,  Inc. ,  10  RR  225  (1955);  Sc ripps- Howard  Radio,  Inc., 
11  RR  985  (1956);  Sacramento  Broadcasters,  Inc. ,  10  RR  615  (1956),  affirmed, 
Sacramento  Broadcasters,  Inc,  v.  Federal  Communications  Commission, 

_ U;S.  App.  D.  C. _ .  _ F.  2d _ (June  14,  1956);  Tampa  Times  Co.  , 

10  RR  77  (1955),  affirmed,  Tampa  Times  Co.  v.  Federal  Communications 
Commission,  _ U^S.  App.  D.  C.  _ ,  _ F.  2d _ (Feb.  9,  1956). 

There  can  therefore  be  no  doubt  that  the  evidence  which  the  Com¬ 
mission's  rulings  made  impossible  of  introduction  was  not  only  relevant  to, 
but  critical  to,  an  important  portion  of  the  Commission's  decision.  Further, 
since  the  applications  considered  in  this  case  are  for  a  television  station, 

and  since  the  only  Cox  and  Knight  television  stations  are  outside  of  Miami, 
the  records  of  these  stations  assumed  additional  importance.  Nor  can  it  be 
doubted  that  the  actual  information  sought  to  be  obtained  --  recent  composite 
week  program  log  analyses  and  the  logs  on  which  those  analyses  were  based  -- 
was  most  material  to  the  inquiry  into  the  broadcast  records  which  was  sought 
to  be  made.  For  the  Commission  itself,  in  making  determinations  concern¬ 
ing  the  Cox  and  Knight  Miami  stations,  relied  upon  recent  composite  week 


-  20  - 


program  log  analyses  for  those  stations  (R.  5009-10).  And  the  program 
log  themselves,  the  basic  material  from  which  the  analyses  are  created, 
are  indispensable  to  test  the  accuracy  of  the  analyses.  Moreover,  as  we 
point  out  below  (see  page  24),  the  Commission  itself  has  established  as  a 
general  policy  to  be  applied  in  comparative  cases  such  as  this  one  the  prop¬ 
osition  that  evidence  of  the  records  of  broadcast  stations  should  include 
recent  composite  week  program  log  analyses,  and  that  program  logs  for  those 
weeks  are  to  be  made  available  to  determine  the  validity  of  the  analyses. 

It  is  therefore  apparent  that  the  area  of  inquiry  --  past  broadcast 
records  .--  which  was  closed  off  by  the  Commission's  rulings  was  relevant 
and  material  to  the  Commission's  decision  and  that  the  information  sought  as 
the  basis  for  presenting  evidence  in  that  area  was  precisely  the  kind  of  in¬ 
formation  the  Commission  has  recognized,  in  this  case  and  as  a  general  rule, 
to  be  essential  to  the  concededly  necessary  evaluating  of  past  broadcast 
records.  Indeed,  the  Commission  itself,  while  contesting  its  materiality, 
admitted  the  relevancy  of  the  evidence  sought.  (R.  5017)  'We  turn  now  to 
the  reasons  advanced  by  the  Commission  to  support  its  affirmance  of  the 
Examiner's  rulings. 

B.  None  of  the  Reasons  Advanced  in  Support  of  its 
Rulings  Justifies  the  Commission's  Actions. 

The  Commission  in  its  decision  reported  that  the  Examiner  had  re¬ 
fused  to  require  the  production  of  program  log  analyses  or  program  logs  and 
had  ruled  that  he  would  refuse  to  permit  any  inquiry  into  the  operations  of 
the  Knight  and  Cox  non -Miami  stations.  (R.  5015,  5016)  The  Commission 
affirmed  these  rulings  (R.  5016-17),  but  the  grounds  relied  on  are  invalid. 

The  primary  reason  advanced  by  the  Commission  in  support  of  its 

.  > 

ruling  was  that  the  applicants  other  than  Sunbeam  had  specified  points  of  re¬ 
liance  asserting  deficiencies  in  the  records  of  the  stations  in  question;  that 
Biscayne  had  not  specified  a  point  of  reliance  claiming  a  preference  on  the 
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basis  of  the  records  of  those  stations;  that  the  burden  of  proving  the  records 

of  the  stations  was  therefore  on  Sunbeam  and  the  other  applicants;  and  that 

they  failed  to  introduce  evidence  concerning  these  records  and  therefore 

19/ 

had  failed  to  support  their  burdens  of  proof.  (R.  5016)  — 

The  first  flaw  in  this  position  is  that  neither  Sunbeam  nor  East 
Coast  specified  a  point  of  reliance  concerning  the  records  of  the  Cox  and 
Knight  stations,  so  that  the  burden  of  proof  as  to  those  records  was  not 
thereby  imposed  on  them.  Indeed,  counsel  for  Sunbeam  complained  that  he 
had  been  unable  to  frame  a  point  of  reliance  because  he  was  not  furnished 
with  information  relative  to  those  records.  (See,  e.  g. ,  R.  1234)  And  the 
East  Coast  points  of  reliance  contain  the  following  statement; 

’’East  Coast  .. .  has,  heretofore,  requested  on  the 
record  that  Biscayne  furnish:  ...  (2)  the  program  logs  for 
the  composite  weeks  analyzed  in  the  last  renewal  applica¬ 
tions  of  Stations  WIOD,  WQAM,.WHXO,  WHIO-TV,  WSB, 

WSB-TV,  WAKR  and  WIND  ....  The  Examiner  has  ruled 
that  Biscayne  need  not  comply  with  the  request. . .  and  East 
Coast  has  excepted  to  the. . .  ruling.  The  failure  of  East 
Coast  to  state,  above,  a  point  of  reliance  against  Biscayne 
for  the  reason  that  certain  of  its  principals  have  demonstrated 
lack  of  qualifications  in  the  operation  of  the  state  broadcast 
stations. .  .is  not  to  be  construed  to  show  that  East  Coast  has 
waived  its  requests  for  information  and  its  asserted  right  to 
have  a  point  of  reliance  based  upon  the  requested  information. " 

(R.  5073-74) 

Since  Sunbeam  did  not  specify  a  point  of  reliance  on  this  subject  the  Com¬ 
mission's  reliance  on  the  burden  of  proof  ar  gument  based  on  points  of  reliance 
is  grossly  misplaced  and  the  basis  for  its  ruling  therefore  disappears. 

But  the  Commission's  error  is  more  basic  than  that.  South  Flor¬ 
ida  did  have  a  point  of  reliance  alleging  deficiencies  in  the  station  records 
(R.  5078)  and  Sunbeam  wished  to  examine  into  them  in  order  to  rebut  the 
evidence  as  to  the  records  of  the  Miami  stations  owned  by  the  same  persons, 
but  the  Examiner  completely  foreclosed  any  examination: 


19/  See  pages  7-8,  supra,  for  a  description  of  the  points  of  reliance  pro¬ 
cedure  and  its  effect  on  points  of  reliance.  See  also  South  Central  Broad¬ 
casting  Co rp. ,  9  RR  1035  (1953). 
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"Mr.  Koteen:  And  it  was  my  understanding  of  your  ruling 
that  you  would  not  consider  appropriate  in  this  proceeding  any 
inquiry  into  the  specific  operations  of  those  stations,  is  that 
correct,  sir? 

"The  Presiding  Officer:  That  is  generally  true. 

"Mr.  Koteen:  I  would  like  to  say  for  the  record,  sir,  that 
based  upon  my  understanding  of  your  ruling,  X  have  not  here 
undertaken  to  adduce  evidence  with  respect  to  the  operations  of 
the  Knight  stations  or  the  Cox  stations  outside  of  Miami.  Now, 
does  my  not  adducing  such  evidence  happen  to  be  consistent  with 
your  ruling? 

"The  Presiding  Officer:  I  think  so. 

"Mr.  Koteen:  If  I  offered  such  evidence,  is  it  my  under¬ 
standing  it  would  be  excluded? 

"The  Presiding  Officer:  It  would  be  rejected. 


"Mr.  Koteen:  It  was  my  understanding,  further,  that  you 
would  consider  an  inquiry  into  those  operations  as  not  relevant 
and  material  to  the  disposition  of  this  proceeding,  sir,  is  that 
correct? 

"The  Presiding  Officer:  That  is  correct."  (R.  1231-33) 

In  the  face  of  this  emphatic  ruling  that  evidence  would  not  be  admitted,  the 
Commission's  reliance  for  its  affirmance  of  the  Examiner  upon  the  failure 
of  appellant  to  introduce  such  evidence  (R.  5016)  is  incomprehensible.  The 
Commission's  holding  is  that  the  Examiner's  ruling  that  no  evidence  in  this 
area  would  be  admitted  is  correct  because  no  evidence  was  offered,  but  the 
record  is  clear  that  the  Examiner's  ruling  itself  made  bootless  the  offer  of 
any  evidence,  and  to  the  extent  that  cross-examination  was  relied  on,  the 
ruling  made  an  offer  of  evidence  impossible. 

But  we  have  not  yet  sketched  in  the  full  outline  of  the  Commission's 
exclusionary  procedure  in  this  case.  As  is  noted  in  the  Statement  of  the 
Case,  supra  (see  pages  7-8),  the  procedure  in  force  at  the  time  of  this  hear¬ 
ing  required  each  applicant  to  specify,  before  the  hearing,  the  points  on 
which  it  intended  to  rely  in  claiming  significant  differences  between  its  ap¬ 
plication  and  the  other  applications  in  the  proceeding.  These  points  of  re- 
liance  were  required  to  specify  the  actual  differences  between  the  applicants. 
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which  involved  making  allegations  as  to  the  characteristics  of  the  other  ap¬ 
plicants,  and  the  burden  of  proof  and  of  going  forward  was  placed  on  each 
applicant  as  to  the  matters  alleged  in  its  points  of  reliance,  so  that  in  this 
case  if  Sunbeam  wished  to  claim  a  preference  on  the  basis  of  deficiencies  in 
the  non -Miami  Cox  and  Knight  station  records  and  Biscayne  did  not  claim 
favorable  consideration  on  the  basis  of  those  records,  the  burden  of  specify¬ 
ing  deficiencies,  the  burden  of  going  forward,  and  the  burden  of  proving  the 
deficiencies  was  placed  upon  Sunbeam. 

We  need  not  discuss  whether  this  procedure  is  on  its  face  improper, 

as  imposing  an  unreasonable  burden  on  an  applicant  to  allege  and  prove 

matters  solely  within  the  knowledge  of  another  applicant,  but  we  submit  that 

this  procedure  can  afford  a  party  a  full  hearing  only  if  reasonable  opportunity 

is  provided  it  to  obtain  disclosure  of  information  solely  within  the  possession 

of  an  adversary.  Indeed,  the  Commission  recognized  that  this  was  the  case, 

for  in  the  very  opinion  in  which  the  procedures  outlined  above  were  clarified 

the  Commission  had  the  following  to  say: 

"Neither  are  we  unaware  of  the  difficulties  which  may  be  urged  in 
determining  from  comparatively  slim  written  applications  the  facts 
concerning  a  competitor's  proposals  on  any  given  matter  which  one 
of  the  parties  may  be  inclined  to  rely  upon.  This  may,  however,  be 
more  a  theoretical  than  a  practical  hurdle  if  our  experience  with 
hearings  on  competitive  television  applications.  .  .  can  serve  as  a 
barometer.  There  are  available,  additionally,  sufficient  prelimi¬ 
nary  devices,  including  demands  by  our  Examiners  that  the  parties 
exchange  additional  information,  to  assure  that  statements  of  points 
of  difference  may  be  recited  with  reasonable  specificity.  To  those 
who  will  complain  that  these  procedures  require  that  they  'show  their 
hands  prematurely'  we  answer  that  this  is  a  serious  public  quest  for 
the  best- qualified  licensees  among  available  applicants,  and  not  a 
contest  for  position.  "  South  Central  Broadcasting  Corp. ,  9  RR  1035, 
1038  (1953)  (emphasis  supplied) 

The  requirement  that  information  be  disclosed  is  thus  clearly  seen  to  be  an 
essential  part  of  the  Commission's  procedure,  but  in  this  case  the  "serious 
public  quest"  was  frustrated  by  the  Examiner's  and  Biscayne 's  refusal  to  re¬ 
quire  the  disclosure  of  program  logs  and  analyses  within  the  possession  of 
Biscayne  and  not  available  to  the  other  applicants.  As  a  result,  the  appel- 
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lants  were  unable  to  frame  points  of  reliance,  and  the  later  refusal  to  permit 
cross-examination  on  the  same  subject  even  for  rebuttal  purposes  served  to 
block  the  only  other  possible  access  of  Sunbeam  and  the  other  appellants  to 
the  information  sought  and  otherwise  unavailable. 

Nor  can  there  be  any  claim  that  the  information  sought  by  appellants 
would  not  be  probative,  for,  as  pointed  out  above  (pages  19-20),  it  was  pre¬ 
cisely  the  same  kind  of  information  which  was  relied  upon  by  the  Commission 
with  respect  to  the  Miami  radio  stations  in  preferring  Biscayne.  Moreover, 
the  Commission  has  established  as  a  general  policy  the  proposition  that  the 
information  sought  by  the  appellants  must  be  admitted.  On  January  11,  1956, 
only  nine  days  before  the  issuance  of  the  decision  in  this  case,  the  Commis¬ 
sion  adopted  a  "Hearing  Manual  for  Comparative  Broadcast  Proceedings,  " 

1  Pike  and  Fischer  Radio  Regulations,  pages  51:551-56,  which  was  "issued 
to  provide  guidance  to  Hearing  Examiners,  Commission  Attorneys  and 

V 

Members  of  the  Bar  in  the  introduction  and  use  of  evidence  with  respect  to 

i 

some  of  the  evidentiary  matters  arising  in  comparative  broadcast  proceedings" 
(id.  at  51:551).  Provisions  in  this  Manual  pertinent  to  this  case  are  as  follows: 

.  "C  Evidence 
•  •  •  • 

"B.  In  all  comparative  hearings  relating  to  broadcast  matters, 
the  following  methods  of  proof,  which  are  relaxations  of  or  limita¬ 
tions  on  the  rules  of  evidence  set  out  in  Section  II,  A,  should  be 
adhered  to  unless  justice  would  be  served  by  a  waiver  thereof. 

"1.  Program  Logs 

a.  Program  logs  .  •  .  should  not  be  accepted  in  the 
affirmative  presentation  as  evidence  of  past  programming.  Any  . 
showing  •  .  .  based  upon  a  particular  week  should  include,  but 
not  be  limited  to,  a  program  log  analysis  and  type  analysis  .  .  . 

Logs  of  the  weeks  selected  should  be  made  available  to  opposing 
parties  upon  their  request. 

"b.  The  number  of  weeks  for  which  programming  is 
to  be  shown  should  be  limited  •  .  .  however,  upon  request  of  any 
party  such  showing  should  include  the  latest  composite  week  issued 
by  the  Commission  •  .  . 
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"c.  Program  logs  or  excerpts  thereof  may  be  intro* 
duced  by  an  adverse  party  •  •  . 

....  tr 

•  •  •  ■  •  » 

"6.  Operation  of  Other  Facilities 

"a.  The  past  operation  of  facilities  in  other  locations 
should  not  be  inadmissible  solely  because  of  the  fact  of  location.  M 

(id.  at  51:552-53;  underlining  has,  except  for  topic  headings,  been 
aSded. ) 

When  to  these  considerations  is  added  the  Commission's  admission, 

contrary  to  the  Examiner's  position,  that  the  evidence  sought  was  relevant 

20/ 

(R.  5017),-^—  it  becomes  clear  that  the  Commission's  affirmance  of  the 

Examiner's  refusal  to  require  disclosure  and  refusal  to  permit  cross- 

examination  was  prejudicial  error  and  that  the  proceeding  must  be  re- 

21  / 

manded  to  the  Commission  for  a  further  hearing. — 

Following  its  effort  to  sustain  the  Examiner  on  the  burden  of  proof 
theory  discussed  above,  the  Commission  went  on  to  ’’consider  ...  whether 
the  public  interest  requires  or  makes  desirable  the  admission  of  the  outside- 
Miami  station  records.  "  (R.  5016)  We  submit  that  a  fair  reading  of  this  dis¬ 
cussion  (R.  5016-17)  reveals  that  it  is  concerned  only  with  the  question  of 
whether,  it  having  been  asserted  by  the  Commission  that  Sunbeam  and  the 


20/  The  Commission  was,  of  course,  compelled  to  reject  the  Examiner's 
ruling  that  the  evidence  was  irrelevant.  For,  as  is  correctly  reported  by  the 
Commission  (R.  5017),  the  Examiner  based  this  ruling  on  the  fact  that  the 
Knight  and  Cox  stations  outside  of  Miami  were  not  owned  by  Biscayne  or  by 
a  controlling  stockholder  of  Biscayne.  But  this  is,  of  course,  equally  true 
of  the  Knight  and  Cox  stations  located  in  Miami,  and  affirmance  of  the 
Examiner's  ruling  in  this  regard  would  have  required  the  ignoring  of  the 
records  of  those  stations  and  the  elimination  of  the  principal  factor  relied 
on  by  the  Commission  in  granting  the  Biscayne  application. 

2.1/  Authority  to  grant  this  relief  is  specifically  provided  by  Section  402(h) 

ST  the  Communications  Act,  supra,  and  by  Section  10(e)  of  the  Administrative 
Procedure  Act,  supra,  which  is  specifically  made  applicable  by  Section 
402(g)  of  the  Communications  Act. 


other  appellants  had  forfeited  their  rights  to  elicit  the  evidence  in  question, 
the  Commission  should  on  its  own  motion  order  a  further  hearing  to  explore 
the  question*  If  this  is  a  correct  reading,  this  Commission  discussion  is 
immaterial  because  it  has  been  established  that  Sunbeam  did  not  forfeit  its 
rights,  but  that,  on  the  contrary,  it  was  deprived  of  them  over  its  strenuous 
objections.  But  it  is  also  possible  to  read  the  Commission  discussion  as  an 
attempt  to  argue  that  even  if  error  was  committed,  the  error  was  harmless 
because  the  evidence  excluded  could  have  had  little  or  no  effect  upon  the 
Commission's  decision.  The  basis  for  the  Commission's  position  in  this 
regard  is  therefore  worthy  of  brief  analysis. 

In  essence,  the  Commission  argues  that  the  evidence  sought  by 
.  Sunbeam  and  the  other  appellants  would  have  unduly  burdened  the  record, 
particularly  in  view  of  the  number  of  stations  involved,  and  that,  because  the 
records  of  the  Cox  and  Knight  Miami  radio  stations  were  in  evidence,  evidence 
of  the  other  stations,  including  the  only  television  operations  in  which  these 
controlling  stockholders  of  Biscayne  were  involved,  ,fcould  have  little,  if 
any,  materiality.  "  (R.  5017)  The  record  will  not  support  either  argument. 

As  has  been  shown  above,  the  initial  effort,  made  by  Sunbeam  and 
East  Coast,  was  to  obtain  production  of  information  concerning  the  station  re¬ 
cords.  Only  after  this  attempt  was  denied  were  efforts  made,  and  rejected, 
to  explore  the  station  records  by  way  of  cross-examination.  Production  of 
the  information  sought  would  not  of  itself,  of  course,  have  added  a  page  to  the 
hearing  record.  Only  to  the  extent  that  relevant  and  material  evidence  was 
developed  from  that  information  and  offered  in  evidence  would  the  record 
have  been  enlarged,  and  the  Examiner  would  have  retained  full  power  to  ex¬ 
clude  irrelevant,  immaterial  or  cumulative  material.  See  Administrative 

—  ■■  1  -  ■  « 

Procedure  Act,  supra.  Sec.  7(c).  We  do  not  read  the  Commission  argument 
as  taking  the  position  that  a  record  is  "unnecessarily  protracted"  (R.  5017) 
by  the  admission  of  relevant,  material  and  non- repetitious  evidence. 


The  Commission  also  argues  that  because  the  Miami  records 


were  in  evidence  and  because  those  records  were  more  important  than  the 
records  of  stations  in  other  cities,  "evidence  of  other  station  records  would 
be  of  collateral  significance  only.  "  (R.  50^7)  ‘We  need  not  argue  whether, 
as  a  general  proposition,  station  records  in  the  city  applied  for  are  of  more 
importance  than  records  in  other  cities,  although  we  note  that  one  of  the  two 
decisions  cited  by  the  Commission  to  support  this  view  (see  R.  5016), 
Sacramento  Broadcasters,  Inc.,  10  RR  615  (1955),  affirmed,  Sacramento 


Broadcasters  v.  Federal  Communications  Commission, 


U.  S.  App.  D*  C. 


_ ,  _ F.  2d. _ (Case  No.  12854,  June  14,  1956),  turned  on  an 

evaluation  of  broadcast  records,  in  which  records  of  stations  in  several 
citie 8  played  an  integral  part.  Id.  at  10  RR; 628-30,  642j-42k,  642p.  And  it 
must  be  particularly  noted  that  the  Commission  excluded  consideration  of  the 
only  television  records  of  Biscayne's  principals,  which  were  in  the  stations 
outside  of  Miami.  But  any  Commission  view  as  to  the  materiality  of  the  evi¬ 
dence  excluded  is  sheer  speculation  because  the  Examiner  and  the  Commis¬ 
sion  resolutely  excluded  from  the  record  any  evidence  on  which  an  assess¬ 
ment  of  its  materiality  could  be  made.  The  Commission  could  not  determine 
the  materiality  of  such  evidence,  concededly  relevant,  without  having  an 
opportunity  to  view  and  evaluate  it  on  the  record.  Butterfield  Theatres,  Inc. 


v.  Federal  Communications  Commission, 


U.*  S.  App.  *  D«  C. 


F.  2d 


(May  24,  1956).  The  Commission  has  deprived  Sunbeam  of  a  full 


and  fair  hearing  by  making  impossible  the  introduction  of  relevant  evidence 
going  to  the  heart  of  the  Commission's  basis  for  decision,  and  has  done  so 
without  any  justification.  Its  decision  must  therefore  be  reversed. 


n.  THE  COMMISSION'S  CONCLUSIONS  PREFERRING 
BISCAYNE _T_0  S.UNBEAHT>N'THE  BASE'GFTNTE- 
GRATION  OF  OWNERSHIP  WITH  MANAGEMENT 

ARE  BASED  ON  A  SERIOUS  M3S -READING  OF  THE 
COMMISSION'S  FINDINGS  AS  TO  SUNBEAM'S  FULL 
TIME  INTEGRATION. - 

One  of  the  three  reasons  given  by  the  Commission  for  preferring 
Biscayne  to  Sunbeam  was  that  the  Biscayne  showing  as  to  integration  of  own¬ 
ership  with  management  was  "distinctly  superior.  "  (R.  5059) 

"This  criterion  recognizes  that  the  association  of  an 
applicant’s  stockholders  with  the  active  management 
of  the  station  tends  to  assure  continuing  effective 
action  of  the  licensee  in  the  carrying  out  of  its  pro¬ 
gram  proposals. "  (R.  5056) 

But  the  Commission’s  preference  for  Biscayne  in  this  area  was  predicated 

✓ 

upon  a  determination  of  the  extent  of  Sunbeam’s  integration  which  was  con¬ 
trary  to  the  only  determination  possible  from  the  Commission's  own  findings , 
and  which  seriously  understated  the  extent  of  Sunbeam's  integration.  The 
Commission  based  its  conclusion  that  Biscayne,  with  only  22%  integration, 
should  be  preferred  to  Sunbeam  on  the  basis  of  integration  upon  a  statement 
that  only  27-1/2%  of  Sunbeam's  atock  was  represented  by  persons  who  would 
be  integrated  on  a  full-time  basis  in  the  operation  of  the  station,  whereas  the 
only  proper  determination  was  that  50. 1%  of  Sunbeam's  .stock  would  be  so 
integrated.  This  error  invalidates  the  Commission's  preference  for  Biscayne 
in  this  area  of  comparison,  and  therefore  invalidates  its  ultimate  award  to 
Biscayne  instead  of  Sunbeam. 

A.  The  Commission's  Determination  That  Only 
27.  5%  Rather  Than  50. 1%  of  Sunbeam's  Stock 
Was  Represented  by  Full  Time  Integration  is 
Not  Supported  by  the  Commission’s  Findings'. 


In  its  Conclusions  evaluating  the  integration  comparison,  the  Com¬ 
mission  set  forth  the  following  statement  as  to  Sunbeam,  as  one  basis  for 
determination  in  this  area  of  comparison: 

.  "The  stock-ownership  integration  of  Sunbeam  upon 
a  full-time  basis  amounts  to  27.  5%.  "  (R.  5058) 
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This  determination  is  in  direct  conflict  with  the  following  conclusion  of  the 

22/ 

Examiner,  which  was  based  upon  identical  findings  as  to  integration: — 

"Sunbeam's  proposed  station  is  to  be  managed  and 
operated  on  a  regular  day-to-day  basis  by  six  persons 
who  will  hold  50. 10%  of  the  voting  stock.  M  (R.  4543) 

The  words  "full-time"  in  the  Commission" s  conclusions  are  identical  in  mean- 

% 

* 

ing  with  the  words  "regular  day-to-day  basis"  in  the  Examiner's  conclusions. 
The  difference  between  the  Examiner's  conclusion  and  that  of  the  Commis¬ 
sion  stems  from  the  fact  that  the  Examiner  properly  included  within  the  stock 
held  by  fully  integrated  persons  22.  6%  owned  by  minor  sons  of  Sidney  D. 
Ansin,  Sunbeam's  president,  who  would  be  fully  integrated  and  who  would 
vote  their  stock  until  such  time  as  they  become  fully  integrated  in  the  station's 
operation,  whereas  the  Commission  erroneously  and  without  explanation,  dis¬ 
regarded  that  stock. 

The  Commission's  findings  cited  above  show  that  Sunbeam's  presi¬ 
dent  (10%),  vice-president  and  general  manager  (5%),  director  and  program 
director  (5%),  director  and  public  service  and  women's  director  (5%),  sales 
manager  (1.25%)  and  production  manager  (1.25%)  would  devote  full  time  to 
the  day-to-day  operation  of  the  station.  The  stock  percentages  listed  above 
total  the  27.  5%  relied  on  by  the  Commission  in  its  conclusions. 

But  the  Commission's  findings  also  show  that  22.  6%  of  Sunbeam's 
stock  will  be  owned  by  Mr.  Ansin's  minor  sons,  and  that,  after  completing 
their  education  and  military  service,  they  will  occupy  full  time  positions  with 
the  station.  The  Commission  further  found  that  the  stock  owned  by  his  sons 
"will  be  voted  by  their  father  . . .  until  they  are  in  a  position  to  assume  full 
duties  in  connection  with  the  proposed  television  station."  (R.  5001,  5008) 
From  these  findings  it  is  inescapable  that  the  additional  22.6%  of 

22/  Compare  R.  4526-34  (Findings  para.  39,  39(a),  39(b),  39(h),  39(j), 

*37(1),  39(m),  39(n)),  with  R.  5001-08  (Findings  8,  8(a)  8(f),  8(i),  8(j ),  8  (1) 
8(n)  ). 


Sunbeam's  stock  owned  by  the  minor  sons  of  its  president  would  be  voted  by 
a  persons  or  persons  devoting  full  time  to  the  affairs  of  the  station,  either 
the  president  himself  or,  later,  his  sons  when  they  become  full  time  staff 
members.  It  is  clear,  therefore,  that  this  22.  6%  should  have  been  considered 

f 

as  part  of  the  V  stock-  ownership  integration  of  Sunbeam  upon  a  full-time  basis.  " 

Nor  can  it  validly  be  argued  that  the  fact  that  beneficial  ownership  of 

this  stock  will  be  in  Mr.  Ansin's  minor  sons  at  a  time  when  they  are  not  staff 

members  renders  that  stock  inapplicable  for  integration  purposes.  The  fact 

23  / 

that  Sunbeam's  president  would  vote  that  stock, —  together  with  his  obvious 
personal  interest,  and  concern  with  their  welfare  and  the  protection  of  their 
interests,  clearly  bring  into  play  the  Commission's  integration  criterion, 
which  "recognizes  that  the  association  of  an  applicant's  (sic)  stockholders  with 
the  active  management  of  the  station  tends  to  assure  continuing  effective  ac¬ 
tion  of  the  licensee  in  the  carrying  out  of  its  program  proposals.  "  (R.  5056) 
We  are  aware  of  no  Commission  precedent  which  is  contrary  to  that 
view,  a  view  held  by  the  Examiner  and  not  disavowed  by  the  Commission  it¬ 
self.  Rather,  •  Commission  precedents  consistently  state  that  stock  voted  in 
a  representative  capacity  by  a  person  integrated  in  a  station's  operation  shall 

be  attributed  to  the  person  voting  the  stock  for  the  purpose  of  determining 

.  .  ..  24/ 

integration.  — • 

23/  As  the  father  of  minor  children,  he  would  in  any  case  exercise  control 
"over  assets  owned  by  them. 


24/  See,  e.  g. ,  Petersburg  Television  Corp. ,  10  RR  567,  570-71,  584m 
(T9 54),  affirmed,  Southside  Virginia  Telecasting  Corp.  v.  Federal  Communi¬ 
cations  Commission,  _  U.  S.  App.  D.  C. _ ,  228  F.  2d  644  (1955)  (Presi¬ 

dent  of  PTC  was  referred  to  by  the  Commission  as  the  "dominant  party"  for 
integration  purposes  although  he  was  not  a  stockholder,  his  only  interest  com¬ 
ing  from  the  voting  of  stock  in  the  applicant  held  by  a  corporation  he  controlled); 
Beachview  Broadcasting  Corp. ,  11  RR  939,  963  (1956)  (Commission  looks  for 
integration  purposes  to  voting  trustees  of  corporation  rather  than  to  beneficial 
owners  of  stock);  Sc ripps- Howard  Radio,  Inc.,  11  RR  985,  992-93,  1000, 

1036  (1956)  (WBIR,  Inc.  preferred  on  integration  grounds  in  part  because  of 
participation  of  its  Board  chairman,  a  non- stockholder  who  would  vote,  through 
a  general  proxy,  the  applicant's  stock  held  by  a  corporation  owning  30%  of  the 
stock;  he  held  only  a  minor  beneficial  interest  and  no  voting  power  in  the  stock 
holding  company,  which  was,  however,  largely  owned  by  members  of  his  family. ) 


It  may  possibly  be  argued  that  the  Commission  considered  all  of 


the  facts  of  Sunbeam's  integration  and  arriyed  at  a  considered  determination 
that  the  22.  6%  of  stock  in  question  should  not  be  considered  applicable  for 
integration  purposes.  But  a  fair  reading  of  the  decision  supports  no  such 
argument.  If,  in  the  face  of  the  facts  of  record,  of  the  conclusion  of  its 
Examiner,  and  of  its  past  precedents,  the  Commission  had  actually  deter¬ 
mined  that  this  stock  should  not  be  considered  for  integration  purposes,  it 
would  have  said  so  and  explained  its  positiop,  thereby  giving  Sunbeam  an  op¬ 
portunity  to  show  that  such  a  conclusion  is  not  a  reasonable  one.  Instead,  it 
seems  clear  that  the  Commission's  statement  of  Sunbeam's  integration  was 
simply  a  mistake.  But  even  if  it  were  not  simply  a  mistake,  the  Commis¬ 
sions  conclusion  in  this  respect  would  nevertheless  be  error,  because  "the 
expression  of  a  bare  conclusion"  that  27.  5%  rather  than  50. 1%  of  Sunbeam's 
stock  is  represented  by  full-time  integration  does  not  reveal  the  basis  for 
that  conclusion  which  is  required  by  law  and  makes  impossible  the  statutory 
duty  of  this  Court  to  review  the  Commission's  action.  Telanserphone,  Inc. 
v.  Federal  Communications  Commission,  UiS.  App*  D.  C.  ,  231  F.  2d 
732,  735  (1956),  and  cases  there  cited.  Clearly,  the  facts  of  Sunbeam's 
integration,  as  found  by  the  Commission,  would  not  lead  naturally  to  the  con¬ 
clusion  that  27.  5%  of  Sunbeam's  stock,  rather  than  50. 1%,  was  full  integrated. 
On  the  contrary,  the  only  possible  conclusion  was  that  50.  1%  was  fully  inte¬ 
grated,  but  in  any  event  the  Commission's  27.  5%  conclusion  required,  at  the 
very  least,  an  explanation  to  support  it;  this  explanation  is  nowhere  to  be 
found  and  is  submitted  to  be  wholly  unsupportable. 

B.  The  Commission's  Decision  is  Rendered  Invalid 

By  Its  Erroneous  Conclusions  as  to  Sunbeams  Integration. 

The  Commission's  erroneous  determination  that  Sunbeam's  full 
time  integration  would  amount  to  only  27.  5%  of  its  stock  was  crucial  to  its 
award  of  a  preference  to  Biscayne  on  the  basis  of  integration.  This  is  ap¬ 
parent  from  a  review  of  the  reasons  given  by  the  Commission  for  favoring  Biscayne. 


The  Commission  noted  that  Biscayne' s  integration  was  represented  by¬ 


persons  holding  only  22%  of  its  stock,  and  that  die  other  applicants  presented  a 

greater  quantity  of  in  teg  ration, but  it  preferred  Biscayne  on  the  following  basis: 

"Biscayne  ...  presents  integration  in  the  highest  degree  of  quality: 
substantially  full- time, imbued  with  stable  and  proven  experience  - 
executive  managerial  and  technical  -  through  extensive  years  of 
broadcasting,  and  supplemented  by  a  superior  record  of  civic,  ac¬ 
complishment  on  the  part  of  these  individuals  when  compared  with 
the  substantially  interested  individuals  of  the  other  applicants.  We 
conclude  that  this  integration  showing  of  Biscayne  is  distinctly  super¬ 
ior  to  the  showing  made  by  any  other  applicant.  M  (R.  5059;  emphasis 
supplied) 

Thus  the  Commission's  preference  to  Biscayne  was  based  on  an  al¬ 
leged  superior  quality  of  integration.  But  the  first  of  the  factors  listed  by 
the  Commission  as  going  to  make  up  Biscayne' s  superior  quality  of  integration 
was  the  extent  of  full-time  integration.  The  Commission's  determination  that 
in  that  regard  Sunbeam  was  only  slightly  superior  to  Biscayne  (27.5% as  com¬ 
pared  with  22%)  is  thus  crucial  to  its  determination  that  the  sum  of  all  "quali¬ 
tative"  factors  favoring  Biscayne  rendered  it  "distinctly  superior"  to  Sunbeam. 
Since  its  conclusion  as  to  Sunbeam  is  erroneous,itS|Conclusionfavoring  Biscayne 

on  the  integrate  on  factor  cannot  stand,and  therefore  its  grant  to  Biscayne  must  be 
reversed. 

25/  In  view  of  this  clear  showing  of  error  on  the  integration  question,  we  see 
no  need  to  stress  other  examples  of  irrationality  in  the  Commission's  conclu¬ 
sions  on  the  integration  question.  Examples  of  such  irrationality  may,  however, 
be  given  in  passing. 

a.  As  noted  above,  a  civic  record  by  a  person  to  be  integrated  was  con¬ 
sidered  by  the  Commission  as  a  factor  of  "quality. "  15%  of  the  22%  Biscayne 
integration  is  represented  by  Niles  Trammell,  its  president,  whose  civic  re¬ 
cord  was  found  by  the  Commission  to  have  been  made  entirely  outside  of  Miami. 
(R.~492 2)  Yet  his  civic  record  was  substantially  relied  on  by  the  Commission. 

(R.  5056,  5059)  In  contrast.  Sunbeam's  vice-president  and  general  manager's 
civic  rqcord  was  deprecated  by  the  Commission  as  being  "limited,  "."partic¬ 
ularly  in  Miami,  "  (R.  5058)  an  indication  that  Miami  civic  activities  were  con¬ 
sidered  to  be  of  primary  importance  as  to  Sunbeam,  but  not,  evidently,  as  to 
Biscayne.  Since  the  Commission's  interest  in  civic  participation  by  applicants 
stems  from  the  awareness  of  local  needs  derived  by  such  participation  (see  R. 
5056)  and  since  the  Commission  has  in  the  past  considered  civic  participation 
in  other  localities  to  be  of  little  or  no  importance.  The  Radio  Station  KFH 
Company,  11  RR  1,  109  (1955);  WKRG-TV,  Inc.,  10  RR  225,  268f-268g(1955), 
its  application  of  the  civic  participation  criterion  to  Sunbeam  would  clearly  be 
correct  and  its  application  to  Biscayne  clearly  wrong,  but  in  any  case  the  same 
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HI.  THE  COMMISSION  ERRONEOUSLY  FAILED  TO 
WEIGH  AGAINST  BISCAYNE  ITS  ASSOCIATION 
WITH  THE  NATIONAL  BROADCASTING  COMPANY 

The  Commission  properly  found‘that  neither  Sunbeam  nor  any  of 
its  ^officers,  directors  or  stockholders  were  associated  with  any  media  of 
mass  communication.  By  contrast,  Biscayne  has  and  would  have  numerous 
such  associations.  In  the  event  of  a  grant  ^Biscayne  itself  would  own  one  VHF 
television,  one  standard  and  one  FM  broadcast  station  in  Miami. 

Biscayne  is  made  up  of  three  stockholder  groups,  which  also  com¬ 
pose  all  of  its  officers  and  directors:  Niles;  Trammell,  its  president  (15%), 
and  what  the  Commission  called  the  Knight  interests  and  the  Cox  interests 
(42  1/2%  each).  In  the  event  of  a  grant  the  Knight  or  the  Cox  interests  would 
control  the  following  media: 

a.  The  two  competing  daily  newspapers  in  Miami. 

b.  A  standard,  an  FM  and  a  television  station  in  Atlanta,  Georgia. 

c.  The  only  two  newspapers  in  Atlanta,  Georgia 

d.  A  standard,  an  FM  and  a  television  station  in  Dayton,  Ohio. 

e.  The  only  two  newspapers  in  Dayton,  Ohio. 

f.  The  daily  newspaper  in  Akron,  Ohio. 

g.  45%  of  a  standard,  an  FM  and  the  only  television  station  in  Akron. 


standard  of  evaluation  should  have  been  applied  to  the  two  applicants  and  this 
was  not  done. 

b.  The  Commission's  integration  criterion  is  said  by  it  to  recognize  that 
integration  "tends  to  assure  continuing  effective  action  of  the  licensee  in  the 
carrying  out  of  its  program  proposals. "  (R.  5056;  emphasis  supplied)  But 
on  the  basis  that  Sunbeam' s  Mrs.  Groh‘  s  "experience  will  be  largely  of  use 
in  staff  capacity  rather  than  on  an  overall  management  basis"  (R.  5059),  the 
Commission  deprecated  her  integration  as  compared  with  that  of  Biscayne 's 
Mr.  Scott.  (R.  5059)  But  Mrs.  Groh  is  Sunbeam's  program  production  .man¬ 
ager,  while  Mr.  Scott  is  Biscayne's  chief  engineer.  There  are  no  findings  in 
the  Commission's  decision  which  would  permit  of  a  conclusion  that  Mrs.  Groh 
would  have  less  to  do  with  fulfilling  the  station's  overall  program  proposals 
than  would  Mr.  Scott,  and  since,  from  theiri  titles  it  appears  that  she  would 
have  far  more  to  do  with  programs  than  he  would,  the  contrary  conclusion 
appears  compelled.  Aside  from  the  invalid  conclusion  cited  above,  the  Com¬ 
mission  gave  no  explanation  for  assigning  more  weight  to  Mr.  Scott's  inte¬ 
gration  than  to  Mrs.  Groh's. 


h.  A  daily  newspaper  in  Detroit,  Michigan. 

i.  A  daily  newspaper  in  Chicago,  Illinois. 

j.  42%  of  a  standard  and  a  television  station  in  Chicago. 

k.  The  only  daily  newspaper  in  Springfield,  Ohio. 

Biscayne  would  thus  own  or  be  associated  with  25  media  of  mass  communica¬ 
tions  in  7  cities,  including  the  only  two  significant  daily  newspapers  in  Miami, 
and  three  broadcast  stations  there. 

We  agree  with  the  Commission  that  on  the  basis  of  the  above  facts. 

Sunbeam  was  entitled  to  a  significant  preference  over  Biscayne  because  a 
grant  to  Sunbeam  would  promote  the  Commission's  policy  favoring  the  diversi¬ 
fication  of  the  media  of  mass  communications.  (R.  5062-65)  We  cannot  agree, 

however,  that  this  preference  was  properly  held  to  be  outweighed  by  the  pre¬ 
ferences  accorded  Biscayne  (see  R.  5066)  even  if  it  be  assumed  that  the  Com¬ 
mission  properly  evaluated  these  preferences,  an  assumption  heretofore 
shown  to  be  unsound.  On  the  contrary,  the  Commission  has  consistently 
held,  on  the  basis  of  far  less  disparity  of  interests  in  media  of  mass  com¬ 
munications  than  exists  here,  that  its  diversification  policy  is  of  decisive 
significance  and  is  not  outweighed  by  such  factors  of  superiority  as  greater 

broadcast  experience  or  good  broadcast  records,  particularly  where  those 
records  have  been  compiled  by  stockholders  of  the  applicant  rather  than  the 


applicant  itself.  See,  e,  g. ,  Oregon  Television,  Inc.,  9  RR  1401  (1955) 
affirmed,  Columbia  Empire  Telecasters  v.  Federal  Communications  Com- 

,  228  F.  2d  459  (1955);  McClatchy 


mission. 


U.S.  App.-D.  C. 


Broadcasting  Co. ,  9  RR  1190  (1954),  affirmed,  McClatchy  Broadcasting  Co. 
v.  Federal  Communications  Commission,  _ U<S.  App.  D.  C. _ 


F.  2d 


(1956)  (judgment  vacated  and  reargument  ordered  in 


consolidation  with  Case  No.  12,  637,  by  order  adopted  Mjay  10,  1956); 

Sc rippB- Howard  Radio,  Inc,  v.  Federal  Communications  Commission,  89 
U.-S.  App. -D.-C.  J.3,  189  F.  2d  677  (1951);  The  Radio  Station  KFH  Company, 
11  RR  1  (1955). 
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But  there  is  one  aspect  of  the  Commission's  determination  on 
the  diversification  question  which  we  believe  to  constitute  error  particularly 
clear  and  flagrant  and  we  shall  therefore  deal  with  this  aspect  in  some  detail. 
This  is  the  Commission's  conclusion  that  the  association  between  Biscayne's 
president  and  the  National  Broadcasting  Company  is  not  a  factor  adverse  to 
Biscayne.  (R.  5060-61) 

The  following  facts  as  to  this  association  are  set  forth  in  the 
Commission's  decision: 

a.  Niles  Trammell  is  Biscayne's  president,  general  manager,  a 
director  and  15%  stockholder.  Between  1923  and  December  1952,  when  he 
assumed  his  present  positions  with  Biscayne,  Mr.  Trammell  held  positions 
of  responsibility  with  RCA,  and  with  its  subsidiary,  NBC.  From  1928  to  1937 
he  was  a  vice-president  of  NBC,  from  1938  to  1940  he  was  its  executive  vice- 
president,  from  1940  to  1949  he  was  its  president,  and  from  1949  until  his 
resignation  to  join  Biscayne  in  1952  he  was  chairman  of  its  Board.  He  was 

a  director  of  NBC  from  1940  until  1952  and  a  director  of  RCA  from  1945 
until  1952.  (R.  4975-76) 

b.  When  he  joined  Biscayne,  Trammell  entered  into  a  7-year 
contract  with  NBC.  This  contract  called  for  payment  to  him  by  NBC  of 
$25,  000  a  year,  in  return  for  which  he  can  be  called  upon  for  advice  with  re¬ 
spect  to  sales,  station,  program,  and  major  policy  matters  by  NBC,  and  he 
is  required  to  do  nothing  in  conflict  with  NBC  interests.  One  purpose  of  this 
requirement  was  to  prevent  Trammell  from  imparting  NBC  "trade  secrets" 
to  others. — 

c.  In  addition,  Mr.  Trammell  will  receive  a  pension  from  NBC 

when  he  reaches  the  age  of  65.  (R.4976) 

26/  Trammell's  statement  was  that  one  purpose  of  the  contract  was  to  pre¬ 
vent  his  working  for  a  competitor  and  in  that  way  giving  away  a  lot  of  trade 
secrets.  (R.  4976) 
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d.  Mr.  Trammell  testified  that  he  has  a  "stipulation”  with  NBC 
that  his  consultant  duties  shall  not  require  him  to  take  any  action  interfering 

with  his  duties  with  Biscayne.  He  further  testified  that  if  NBC  demands  on  his 

time  should  impair  his  efficiency  with  Biscayne  ,  he  would  relinquish  his  NBC 
27/ 

contract. — 

e.  Portions  of  Biscayne1  s  proposals  were  prepared  in  collaboration 

28  / 

with  NBC  employees  in  New  York  (R.  5023).— 

These  facts  should  have  been  sufficient  to  bring  into  play  the  Com¬ 
mission's  long-standing  policy  which  holds  that  application  in  which  network 
officials  or  employees  have  interests  are  handicapped  in  comparative  cases 
as  against  applicants  with  no  such  interest.  But  it  did  not. 

In  Abilene  Broadcasting  Company,  3  RR  1684  (1947),  Abilene,  one 
of  two  competing  applicants,  had  as  an  officer,  director  and  30%  stockholder, 
a  Mr.  Cagle,  who  was  also  an  officer,  director,  stockholder  and  manager  of 
the  Texas  State  Network,  which  had  as  an  affiliate  the  only  then  existing  radio 
station  in  Abilene.  The  Commission  preferred  the  other  applicant  for  sever¬ 
al  reasons,  including  the  following: 

"It  is  apparent  that  the  operation  proposed  by  Abilene. . .  .would 
place  Cagle  in  a  position  of  having  obligations  both  to  the  network 
and  to  that  station  for  which  application  is  being  made,  although 
the  interests  of  the  network  and  of  the  station  might  well  be  op¬ 
posed.  "  3  RR  l684j. 

W  JPS,  Inc . ,  3  RR  1366  (1947),  involved  Commission  reconsideration  of  its 


27/  This  is  taken  from  the  Commission's  findings  (R.  4977)  and  is  supported 
by  the  hearing  record.  (R.  999)  The  Commission's  conclusions  omit  the  "de¬ 
mands  on  his  time"  phrase  (R.  5061),  thereby  permitting  the  inference  that 
conflicts  of  interest,  as  distinguished  from  conflicting  time  demands,  might 
cause  Trammell  to  relinquish  his  contract.  No  such  inference  is  possible 
from  the  findings  or  the  record. 

28/  The  Commission's  findings  ambiguously  refer  to  these  persons  as  "former 
NBC  employees  of  Mr.  Trammell.  "  (R.  5023)  The  record  shows  that  all  but 
one  of  these  "former  NBC  employees"  were  employees  of  NBC  when  they  col¬ 
laborated  with  Biscayne,  and  that  they  were  either  high  NBC  officials  or  as¬ 
sisted  Biscayne  with  NBC's  knowledge  and  consent.  (R.  1018--20, 1024-25) 


decision  denying,  on  comparative  grounds,  one  of  two  competing  applicants 

which  was  a  corporation  with  a  25%  stockholder,  Hinckley,  who  was  a  vice- 

president  of  the  American  Broadcasting  Company.  Reaffirming  its  previous 

position,  the  Commission  held  as  follows: 

"Finally,  .  .  .  Tri-State  argues  that  the  Commission  erred  in 
regarding  Hinckley’s  position  as  Vice-President  of  the  Ameri¬ 
can  Broadcasting  Company  as  a  basis  for  preferring  WJPS,  Inc.. . 
Although  the  Commission  is  concerned  with  the  divided  loyalty 
that  might  arise  where  an  official  of  a  network  is  a  stockholder 
in  ah  affiliated  station  .  . .  the  Commission  is  also  apprehensive 
over  a  network  official  owning  an  interest  in  a  broadcast  station 
for  the  additional  reason  that  stations  operating  in  or  proposed 
for  the  same  community  would  be  at  a  competitive  disadvantage 
in  attempting  to  secure  or  retain  affiliation  with  the  network  in 
question.  "  3  RR  1369. 

Of  the  two  Commission  policies  against  network  officials  having 
ownership  interest  in  broadcast  stations  --  fear  lest  divided  loyalties  might 
inhibit  the  competitive  freedom  of  the  station,  and  fear  lest  the  association 
between  the  station  and  the  network  might  other  stations  access  to  the 

network's  programs  --  the  Commission  discussed  and  sought  to  dispose  of 
only  the  divided  loyalties  question  and  ignored  its  other  policy.  (R.  5060-61) 

The  Commission’s  determination  that  Trammell's  association 
with  NBC  is  not  a  factor  adverse  to  Biscayne  is  error  for  two  reasons.  First, 
its  conclusion  that  there  would  be  no  conflict  of  interests  problem  is  not  sup¬ 
ported  by  substantial  evidence.  Second,  there  are  sufficient  facts  of  record 
to  raise  squarely  the  question  whether  Biscayne’ s  tie  with  NBC  would  deny  an 
NBC  affiliation  to  any  other  Miami  station,  and  the  Commission's  refusal  even 
to  discuss  this  question  is  error.  This  error  is  made  more  acute  by  the  fact 
that  the  Commission's  discussion  of  the  Trammell-NBC  association  cannot 
even  be  considered  a  valid  attempt  to  minimize  the  weight  to  be  accorded  the 
divided  loyalties  problem  unless  it  be  assumed  that  Biscayne  will  be  the  Miami 
NBC  affiliate. 

The  Commission  held  that  because  Trammell  was  no  longer  an  NBC 
official,-  but,  instead  was  an  "independent  contractor, "  and  no  longer 


-  38  - 

in  control  of  network  operations,  the  situation  of  an  agent  serving  two  prin¬ 
cipals  whose  interests  may  not  always  coincide  would  be  absent,  and  that 
therefore  no  conflict  of  interests  problem  was  presented  by  the  facts.  (R. 

5061)  'We  submit  that  the  facts  set  forth  by  the  Commission  provide  no  basis 
for  a  determination  that  no  conflict  of  interest  problem  is  presented.  The 
fact  remains  that  Biscayne*  s  president  has,  in  addition  to  a  habit  pattern 
developed  over  a  period  of  30  years  of  acting  in  the  best  interest  of  NBC,  a 
$25,  000  annual  inducement  to  identify  Biscayne’s  interests  with  those  of  NBC, 
whether  or  not  they  in  fact  are  the  same.  The  relationships  between  Biscayne 
and  NBC,  and  between  Trammell  and  Biscayne  are  the  same  as  the  relation¬ 
ships  between  Tri-State  and  ABC  and  between  Hinckley  and  Tri-State  in  the 
WJPS,  Inc,  case,  supra.  The  difference  in  the  relationship  of  Trammell  with 
NBC  as  compared  with  that  of  Hinckley  with  ABC  is  a  difference  in  degree, 
which  might  possibly  serve  to  reduce  slightly  the  weight  accorded  the  problem, 
but  not  a  difference  in  kind  which  would  make  the  WJPS,  Inc.  case  inapplicable. 
The  fact  that  Trammellis  a  highly  paid  NBC  consultant  rather  than  a  regular 
employee  may  ameliorate  but  it  cannot  remove  the  possibility  of  conflict  of 

29  / 

interest.  The  Commission  erred  when  it  assigned  no  weight  to  this  possibility.— 
But  the  Commission's  failure  even  to  consider  the  other  aspect  of 
the  Biscayne-NBC  alignment  --  its  inhibiting  effect  on  other  Miami  stations 
in  their  efforts  to  secure  or  retain  an  NBC  affiliation  -  is  even  more  striking 
error.  For  the  Commission's  conclusion  that  there  would  be  no  conflict  of 
interest  between  Trammell's  responsibilities  to  Biscayne  and  to  NBC  was 
necessarily  predicated  not  only  on  its  finding  that  Biscayne  would  commence 

29/  To  take  an  analogous  situation,  there  can  be  no  question  but  that  an 
attorney  on  a  $25,  000  annual  retainer  from  NBC  would  clearly  be  prohibited 
by  conflict  of  interest  considerations  from  representing  an  affiliated  station 
in  a  contract  dispute  with  NBC. 


as  an  NBC  affiliate  (R.  5018)  but  also  on  an  unexpressed  assumption  that 
it  would  continue  to  be  the  NBC  Miami  affiliate. 


The  Commission's  own  findings,  outlined  above,  show  that 
Trammell's  consultant  agreement  with  NBC  was  designed  to  prevent  his  as¬ 
sociation  with  a  competitor  of  NBC.  Clearly  if  another  Miami  station  instead 
of  Biscayne  were  the  NBC  affiliate  in  Miami,  Trammell  would,  by  his  associ 
ation  with  Biscayne,  be  breaking  his  contract,  because  by  managing  a  station 
in  competition  with  the  NBC  affiliate,  he  would  find  himself  in  a  position 
where  his  duty  to  Biscayne  would  necessarily  require  him  to  act  contrary  to 
NBC' 8  best  interests.  Neither  the  Commission's  decision  nor  the  record  af¬ 
fords  a  basis  for  determing  what  his  course  of  action  under  these  circum¬ 
stances  would  be,  but  obviously  he  would  be  forced  either  to  inhibit  the  com¬ 
petitive  activities  of  Biscayne 's  station,  contrary  to  the  policy  announced  by 
the  Commission  in  the  Abilene  case,  supra,  or  he  would  be  forced  to  break 

his  contract  with  NBC,  contrary  to  the  clear  wishes  of  NBC,  and  to  his  own 
serious  detriment. 

It  is  thus  clear  that  the  Commission's  conclusion  that  there  would 


be  no  conflict  of  interest  problem  created  by  Trammell's  dual  respon¬ 
sibilities  can  be  considered  valid,  even  to  the  limited  extent  of  reducing  the 
seriousness  of  the  problem,  only  on  the  bas^«  rommission  recog¬ 


nized  that  Trammell's  position  with  Biscayne  and  NBC  would  impel  an  affil¬ 
iation  between  the  two  which  would  prevent  any  other  Miami  station  from  af¬ 


filiating  with  NBC,  regardless  of  any  other  factors  which  might  otherwise 
conduce  to  a  different  affiliation.  This  assumption  is  certainly  a  reasonable 


one,  since  both  NBC  and  Trammell  would  suffer  materially  if  NBC  affiliated 
with  any  other  Miami  station.  But,  in  view  of  these  facts,  the  Commission's 
apprehension  in  the  WJPS,  Inc,  case  "that  stations  operating  in  or  proposed 
for  the  same  community  would  be  at  a  competitive  disadvantage  in  attempting 
to  secure  or  retain  affiliation  with  the  network,"  3  RR  1366,-  1369,  .is  clearly 


applicable  to  the  Biscayne  application. —  The  Camxni&siont  8  refusal  to 

accord  any  weight  to  this  situation  in  the  evaluation  of  the  Biscayne  applica¬ 
tion*  indeed  its  failure  even  to  allude  to  the  policy  announced  in  cases  ,actu- 

31/ 

ally  cited  by  it  in  the  decision*  is  therefore  clearly  error. — 


30/  Since  this  .appeal  was  filed  Biscayne  has  in  fact  become  the  Miami  NBC 
affiliate,  its  contract  being  effective  July  1,  1956,  and  UHF  station  WGBS- 
TV  has  thereby  lost  its  NBC  affiliation. 

31/  It  should  be  noted  that  the  Commission's  decision  did  not  announce  any 
change  from  the  policies  set  forth  in  the  Abilene  and  WJPS  cases.  On  die 
contrary,  the  Commission's  sole  and  unsuccessful  effort  was  to  distinguish 
this  case  on  its  facts,  thereby  acknowledging  the  continuing  applicability  of 
these  policies. 


One  further  point  should  be  noted.  In  its  conclusions  the  Commission 
expressed  doubts  .as  to  the  propriety  of  making  "an  important  adverse  find¬ 
ing"  as  to  Biscayne  on  the  basis  of  the  Trammell  NBC  contract  because  the 
evidence  as  to  its  terms  consisted  of  testimony  rather  than  the  contract  itself. 
(R.  5061)  The  Commission's  own  findings  (R.  4976),  and  the  evidence  of 
record  concerning  the  contract,  consisting  entirely  of  Trammell's  own  testi¬ 
mony,  on  both  direct  and  cross  examination  (R.  979-88,  991-94,  .995-99, 
1003-04,  1027-35),  reveal  that  the  evidence  as  to  the  contract  was  presented 
in  this  form,  by  consent  of  all  parties  and  the  Examiner,  as  an  accommoda¬ 
tion  to  Biscayne,  whose  counsel  was  unwilling  to  place  on  public  record  a 
private  agreement  involving  Trammell.  Trammell's  testimony  about  his 
contract  was  not  challenged  on  this  record,  and  there  is  every  reason  to 
assume  that  his  testimony,  presented  on  behalf  of  the  corporation  of  which 
he  is  president  and  a  substantial  stockholder,  is  no  less  favorable  to  Bis¬ 
cayne  than  the  contract  itself  would  be.  The  record  will  not  therefore  support 
the  Commission's  doubts,  but  if  the  Commission  felt  the  effect  of  the  contract 
to  be  so  "important"  that  all  of  it  should  have  been  set  forth  on  the  record, 
its  appropriate  recourse  was  to  take  the  necessary  steps  to  complete  the  re¬ 
cord.  Clearly,  if  the  contract  was  too  "important"  to  be  evaluated  on  the 
basis  of  an  incomplete,  if  unchallenged  record,  it  was  too  "important"  to 
disregard. 


Conclusion 


On  the  basis  of  the  foregoing  considerations the  decision  of 
the  Commission  here  involved  should  be  set  aside  and  the  proceeding 
remanded  to  it  for  further  hearing. 


Respectfully  submitted. 


_ /a/  Bernard  Koteen 

Bernard  Koteen 


_ /s/  Alan  Y.  Naftalin 

Alan  Y.  Naftalin 

Koteen  &  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 


_ /s/  Samuel  Miller 

Samuel  Miller 
Washington  Building 
Washington  5,  D.  C. 
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Sunbeam  Television  Corporation 


APPENDIX 


STATUTES  AND  REGULATIONS  INVOLVED 
Communications  Act  of  1934,  as  Amended 

Section  309(b) 

If  upon  examination  of  any  such  application  the  Commission  is  un¬ 
able  to  make  the  finding  specified  in  subsection  (a),  it  shall  forthwith  notify 
the  applicant  and  other  known  parties  in  interest  of  the  grounds  and  reasons 
for  its  inability  to  make  such  finding.  Such  notice,  which  shall  precede 
formal  designation  for  a  hearing,  shall  advise  the  applicant  and  all  other 
known  parties  in  interest  of  all  objections  made  to  the  application  as  well  as 
the  source  and  nature  of  such  objections.  Following  such  notice,  the  appli¬ 
cant  shall  be  given  an  opportunity  to  reply.  If  the  Commission,  after  con¬ 
sidering  such  reply,  shall  be  unable  to  make  the  finding  specified  in  sub¬ 
section  (a),  it  shall  formally  designate  the  application  for  hearing  on  the 
grounds  or  reasons  then  obtaining  and  shall  notify  the  applicant  and  all  other 
known  parties  in  interest  of  such  action  and  the  grounds  and  reasons  there¬ 
for,  specifying  with  particularity  the  matters  and  things  in  issue  but  not  in¬ 
cluding  issues  or  requirements  phrased  generally.  The  parties  in  interest, 
if  any,  who  are  not  notified  by  the  Commission  of  its  action  with  respect  to 
a  particular  application  may  acquire  the  status  of  a  party  to  the  proceeding 
thereon  by  filing  a  petition  for  intervention  showing  the  basis  for  their  inter¬ 
est  at  any  time  not  less  than  ten  days  prior  to  the  date  of  hearing.  Any  hear¬ 
ing  subsequently  held  upon  such  application  shall  be  a  full  hearing  in  which 
the  applicant  and  all  other  parties  in  interest  shall  be  permitted  to  partici¬ 
pate  but  in  which  the  burden  of  proceeding  with  introduction  of  evidence  upon 
any  issue  specified  by  the  Commission,  as  well  as  the  burden  of  proof  upon 
all  such  issues,  shall  be  upon  the  applicant. 


Section  402(b) 

Appeals  may  be  taken  from  decisions  and  orders  of  the  Commis¬ 
sion  to  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  in 
any  of  the  following  cases:  - 

(1)  By  any  applicant  for  a  construction  permit  or  station  license, 
whose  application  is  denied  by  the  Commission. 

•  a  •  *  a 

•  Section  402(g) 

At  the  earliest  convenient  time  the  court  shall  hear  and  determine 
the  appeal  upon  the  record  before  it  in  the  manner  prescribed  by  Section 
10(e)  of  the  Administrative  Procedure  Act. 

Section  402(h) 

In  the  event  the  court  shall  render  a  decision  and  enter  an  order 
reversing  the  order  of  the  Commission,  it  shall  remand  the  case  to  the 
Commission  to  carry  out  the  judgment  of  the  court  and  it  shall  be  the  duty 
of  the  Commission,  in  the  absence  of  the  proceedings  to  review  such  judg¬ 
ment,  to  forthwith  give  effect  thereto,  and  unless  otherwise  ordered  by 
the  court,  to  do  so  upon  the  basis  of  the  proceedings  already  had  and  the  re¬ 
cord  upon  which  said  appeal  was  heard  and  determined. 

Administrative  Procedure  Act 

Section  7  (c) 

Evidence.  -  Except  as  statutes  otherwise  provide,  the  proponent 
of  a  rule  or  order  shall  have  the  burden  of  proof.  Any  oral  or  documentary 
evidence  may  be  received,  but  every  agency  shall  as  a  matter  of  policy  pro¬ 
vide  for  the  exclustion  of  irrelevant,  immaterial,  or  unduly  repetitious  evi¬ 
dence  and  no  sanction  shall  be  imposed  or  rule  or  order  be  issued  except 
upon  consideration  of  the  whole  record  or  such  portions  thereof  as  may  be 
cited  by  any  party  and  as  supported  by  and  in  accordance  with  the  reliable, 
probative,  and  substantial  evidence.  Every  party  shall  have  the  right  to 


present  his  case  or  defense  by  oral  or  documentary  evidence,  to  submit  re¬ 
buttal  evidence,  and  to  conduct  such  cross-examination  as  may  be  required 
for  a  full  and  true  disclosure  of  the  facts.  In  rule  making  or  determining 
claims  for  money  or  benefits  or  applications  for  initial  licenses  any  agency 
may,  where  the  interest  of  any  party  will  not  be  prejudiced  thereby,  adopt 

procedures  for  the  submission  of  all  or  part  of  the  evidence  in  written  form. 

:  Section  10(e) 

Scope  of  Review.  -  So  far  as  necessary  to  decision  and  where  pre¬ 
sented  the  reviewing  court  shall  decide  all  relevant  questions  of  law,  inter¬ 
pret  constitutional  and  statutory  provisions,  and  determine  the  meaning  or 
applicability  of  the  terms  of  any  agency  action.  It  shall  (A)  compel  agency 
action  unlawfully  withheld  or  unreasonably  delayed;  and  (B)  hold  unlawful  and 
set  aside  agency  action  ^  findings,  and  conclusions  found  to  be  (1)  arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in  accordance  with  law; 
(2)  contrary  to  constitutional  right,  power,  privilege,  or  immunity;  (3)  in 
excess  of  statutory  jurisdiction,  authority,  or  limitations,  or  short  of  statu¬ 
tory  right;  (4)  without  observance  of  procedure  required  by  law;  (5)  unsup¬ 
ported  by  substantial  evidence  in  any  case  subject  to  the  requirements  of 
Sections  7  and  8  or  otherwise  reviewed  on  the  record  of  an  agency  hearing 
provided  by  statute;  or  (6)  unwarranted  by  the  facts  to  the  extent  that  the  facts 
are  subject  to  trial  de  novo  by  the  reviewing  court.  In  making  the  foregoing 
determinations  the  court  shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party,  and  due  account  shall  be  taken  of  the 
rule  of  prejudicial  error. 

Rules  and  Regulations  of  the  Federal  Communications  Commission 

Section  1.  841—^ 

Commencement  of  hearing  procedure  in  cases  involving  broadcast 

1 /  The  following  is  the  text  of  the  rule  in  force  at  the  time  of  the  hearing 
and  applicable  to  this  proceeding. 


applications,  (a)  Except  for  good  cause  found  in  advance  by  the  Hearing 
Examiner,  all  broadcast  hearings  will  commence  with  a  conference  between 
the  Hearing  Examiner,  or  other  presiding  officer,  and  representatives  of 
all  parties  to  the  proceeding  looking  toward  agreement  on  all  matters  raised 
with  respect  to  the  conduct  of  the  hearing.  At  this  conference,  the  parties, 
including  Commission  counsel  should  be  prepared  to  discuss  (1)  the  matters 
relied  upon  by  each  of  the  parties,  (2)  possibilities  of  agreement  to  clarify 
the  issues  to  be  tried  in  the  hearing,  (3)  admissions  of  fact  and  of  documents 
which  will  avoid  unnecessary  proof,  (4)  the  need  or  desirability  of  obtaining 
proof  by  depositions,  (5)  limitations  upon  merely  cumulative  proof,  (6)  the 
need  for  additional  conferences,  (7)  date  for  commencing  the  taking  of  testi¬ 
mony  and  (8)  such  other  matters  as  may  aid  the  disposition  of  the  hearing. 

(b)  The  Hearing  Examiner,  or  other  presiding  officer,  shall  issue 
an  order  which  recites  the  action  taken  at  the  conference;  the  date  of  any  ad¬ 
ditional  conference  or  the  date  for  taking  of  testimony  which,  in  the  absence 
of  agreement  otherwise,  should  not  be  later  than  30  days  after  the  issuance 
of  such  order  if  circumstances  will  permit;  the  matters  relied  upon  by  each 
of  the  parties;  agreements  made  by  the  parties  as  to  (1)  admissions  of  fact 
and  documents,  and  (2)  limitations  of  proof  and  other  matters;  and  such 
order  when  issued  shall  control  the  subsequent  course  of  the  hearing  unless 
modified  by  the  Hearing  Examiner  for  cause;  during  the  course  of  the  hearing 
or  by  the  Commission  upon  a  review  of  the  Hearing  Examiner's  ruling.  Proof 
at  the  hearing  will  be  adduced  only  in  respect  of  the  matters  relied  upon  by 
each  of  the  parties,  including  Commission  counsel,  set  out  in  such  order. 

(c)  The  scheduled  date  of  hearing  referred  to  in  i  i  1.387  (b)  (3) 
and  .1.724  (b)  shall  be  the  date  the  conference  is  commenced  pursuant  to  the 
provisions  of  this  section.  The  procedure  specified  above  does  not  affect  the 
opportunity  for  prehearing  conference  as  provided  in  I  1.813. 


Section  3.  35 


Multiple  ownership  -  No  license  for  a  standard  broadcast  station 
shall  be  granted  to  any  party  (including  all  partie  s  under  common  control. )  if: 

a.  Such  party  directly  or  indirectly  owns,  operates  or  controls 
another  standard  broadcast  station,  a  substantial  portion  of  whose  primary 
service  area  would  receive  primary  service  from  the  station  in  question, 
except  upon  a  showing  that  public  interest,  convenience  and  necessity  will 
be  served  through  such  multiple  ownership  situation;  or 

b.  Such  party,  or  any  stockholder,  officer  or  director  of  such  party, 
directly  or  indirectly  owns,  operates,  controls,  or  has  any  interest  in,  or  is 
an  officer  or  director  of  any  other  standard  broadcast  station  if  the  grant  of 
such  license  would  result  in  a  concentration  of  control  of  standard  broadcast¬ 
ing  in  a  manner  inconsistent  with  public  interest,  convenience,  or  necessity. 

In  determining  whether  there  is  such  a  concentration  of  control,  consideration 
will  be  given  to  the  facts  of  each  case  with  particular  reference  to  such  fact¬ 
ors  as  the  size,  extent  and  location  of  areas  served,  the  number  of  people 
served,  classes  of  stations  involved  and  the  extent  of  other  competitive  serv¬ 
ice  to  the  areas  in  question.  The  Commission,  however,  will  in  any  event 
consider  that  there  would  be  such  a  concentration  of  control  contrary  to  the 
public  interest,  convenience  or  necessity  for  any  party  or  any  of  its  stock¬ 
holders,  officers  or  directors  to  have  a  direct  or  indirect  interest  in,  or  be 
stockholders,  officers,  or  directors  of  more  than  seven  standard  broadcast, 
stations. 

Note:  1.  The  word  "control"  as  used  herein  is  not  limited  to  majority 
stock  ownership,  but  includes  actual  working  control  in  whatever  manner 
exercised. 

2.  In  applying  the  foregoing  provisions  to  the  stockholders  of  a  corporation 
which  has  more  than  50  voting  stockholders,  only  those  stockholders  need  be 


considered  who  are  officers  or  directors  or  who  directly  or  indirectly  own 
1  percent  or  more  of  the  outstanding  voting  stock. 

Section  3. 111(a) 

Logs.  -  The  licensee  or  permittee  of  each  standard  broadcast  sta¬ 
tion  shall  maintain  program  and  operating  logs  and  shall  require  entries  to 
be  made  as  follows:  (a)  In  the  program  log: 

(1)  an  entry  of  the  time  each  station  identification  announcement 
(call  letters  and  location)  is  made. 

(2)  An  entry  briefly  describing  each  program  broadcast,  such  as 
."music,"  "drama,"  "speech,"  etc. ,  together  with  the  name  or  title  thereof, 
and  the  sponsor's  name,  with  the  time  of  beginning  and  ending  of  the  complete 
program.  If  a  mechanical  record  is  used,  the  entry  shall  show  the  exact 
nature  thereof,  such  as  "record,"  "transcription,  "  etc. ,  and  the  time  it  is 
announced  as  a  mechanical  record.  If  a  speech  is  made  by  a  political  candi¬ 
date,  the  name  and  political  affiliations  of  such  speaker  shall  be  entered. 

(3)  An  entry  showing  that  each  sponsored  program  broadcast  has 
been  announced  as  sponsored,  paid  for,  or  furnished  by  the  sponsor. 

(4)  An  entry  showing,  for  each  program  of  network  origin,  the 
name  of  the  network  originating  the  program. 

Section  3.  240. 

Multiple  ownership.  -  No  license  for  an  FM  broadcast  station  shall 
be  granted  to  any  party  (including  all  parties  under  common  control)  if: 

a.  Such  party  directly  or  indirectly  owns,  operates,  or  controls 
another  FM  broadcast  station  which  serves  substantially  the  same  service 
area;  or 

b.  Such  party,  or  any  stockholder,  officer  or  director  of  such  party, 
directly  or  indirectly  owns,  operates,  controls,  or  has  any  interest  in,  or 

is  an  officer  or  director  of  any  other  FM  broadcast  station  if  the  grant  of 

such  license  would  result  in  a  concentration  of  control  of  FM  broadcasting 


in  a  manner  inconsistent  with  public  interest,  convenience,  or  necessity. 

In  determining  whether  there  is  such  a  concentration  of  control,  considera¬ 
tion  will  be  given  to  the  facts  of  each  case  with  particular  reference  to  such 
factors  as  the  size,  extent  and  location  of  areas  served,  the  number  of 
people  served,  classes  of  stations  involved,  and  the  extent  of  other  competi¬ 
tive  service  to  the  areas  in  question.  The  Commission,  however,  will  in  any 
event  consider  that  there  would  be  such  a  concentration  of  control  contrary 
to  the  public  interest,  convenience  or  necessity  for  any  party  or  any  of  its 
stockholders;  officers  or  directors  to  have  a  direct  or  indirect  interest  in, 
or  b®  stockholders,  officers,  or  directors  of,  more  than  seven  FM  broadcast 
stations. 

Note  1:  The  word  "control"  as  used  herein  is  not  limited  to  majority 
stock  ownership,  but  includes  actual  working  control  in  whatever  manner  ex¬ 
ercised. 

Note  2:  In  applying  the  foregoing  provisions  to  the  stockholders  of  a  cor¬ 
poration  which  has  more  than  50  voting  stockholders,  only  those  stockholders 
need  be  considered  who  are  officers  or  directors  or  who  directly  or  indirectly 
own  1  percent  or  more  of  the  outstanding  voting  stock. 
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QUESTIONS  PRESENTED 

By  stipulation  of  all  parties,  approved  by  the  Court  and  filed,  the 
questions  presented  in  this  consolidated  appeal  are  as  follows: 

1.  Whether  the  Commission  commited  reversible  error  and  de¬ 
prived  Appellants  of  a  fair  hearing  by: 

(a)  its  refusal  to  require  Intervenor  to  disclose  infor¬ 
mation,  and  to  permit  cross-examination  and  the  introduction 
of  evidence  concerning  those  broadcast  stations  outside  of 
Miami,  in  which  Intervenor’ s  principals  hold  an  ownership 
interest; 

(b)  its  consideration  of  the  review,  analysis  and  com¬ 
ments  on  Appellants’  exceptions  and  oral  argument  by  the 
Commission’s  Office  of  Opinions  and  Review,  in  view  of  the 
provisions  of  Section  5(c)  of  the  Communications  Act; 

(c)  failing  to  make  specific  rulings  upon  each  relevant 
and  material  exception  and  contention  presented  by  Appellants; 

(d)  the  participation  of  Commissioner  Mack  in  the  Com¬ 
mission’s  deliberation  and  action,  even  though  he  had  not 
been  present  at  the  oral  argument 

2-  Whether  the  Commission  erred  in  failing  to  find  and  conclude 
that  the  Biscayne  proposal  constituted  a  violation  of  Sections  3. 35  and  3.  240 
of  the  Commission’s  Rules  and  the  Commission’s  policy  underlying  those 
rules. 

3.  In  its  decision  in  the  comparative  proceeding  involving  the 
competing  applications  of  Appellants  and  Intervenor,  did  the  Commission 
make  proper  and  adequate  findings  and  conclusions  with  respect  to  all 
relevant  and  significant  points  of  difference  between  the  parties,  and 
was  the  Commission’s  evaluation  of  these  factors  in  reaching  its  decision 
erroneous  ?* 

’  Neither  Appellee  nor  Intervenor  necessarily  concedes  factual  assertions,  if  any,  implicit  in  these 
questions,  and  they  reserve  the  right  to  argue  that  Questions  1(b),  (c),  and  (d)  are  not  properly  before  the 
Court, 
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X.  Commission  denied  appellant  a  fair  hearing  by  considering  and 
acting  on  appellant's  exceptions  and  oral  argument  after  "review, 
analysis  and  comment  on  matters  involved"  by  Commission's 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  decision  (R.  5602)  of  the  Federal  Com¬ 
munications  Commission,  released  on  January  20,  1956,  denying  ap¬ 
pellant1  £  application  for  a  permit  to  construct  a  new  television  station 
to  operate  on  Channel  7  at  Miami,  Florida,  and  granting  the  mutually 


2 


exclusive  application  of  the  intervenor,  Biscayne  Television  Corporation. 
Appellant’s  Notice  of  Appeal  was  filed  on  February  20,  1956.  This  Court 
has  jurisdiction  herein  pursuant  to  Sections  402(b)(1)  and  402(c)  of  the 
Communications  Act  of  1934,  as  amended  (66  Stat.  718,  47  U.S.  C.  Secs. 
402(b)(1)  and  (c)). 


STATEMENT  OF  THE  CASE 

Except  for  purely  procedural  error,  this  appeal  against  the  grant 
by  the  Federal  Communications  Commission  (hereinafter  ’’Commission") 
of  the  application  of  Biscayne  Television  Corporation  (hereinafter 
"Biscayne")  is  based  primarily  on  the  Commission’s  arbitrary  applica¬ 
tion  of  its  comparative  decisional  principle  known  as  "diversification 
of  control  of  the  media  of  mass  communications.  ’’  This  portion  of  the 
appeal  rests  on  the  fact  that  Biscayne  is  composed  of  the  Knight  news¬ 
paper  and  broadcasting  chain  (42.  5%),  the  Cqx  newspaper  and  broad¬ 
casting  chain  (42.  5%),  and  Niles  Trammel,  consultant  for  the  National 
Broadcasting  Company  (15%)  (R.  5693-4,  5606-20).  The  following 
table  shows  the  relationship  between  Biscayne  and  27  other  means  of 
mass  communications  (Ibid.): 

Knight  Broadcasting  and  Newspaper  Interests  (42.  5%) 


MIA  MI, 

Florida 

WQAM 

WOAM-FM 

"Miami  Herald" 

(One  of  two  daily 
newspapers) 

AKRON. 

Ohio 

WAKR 
WAKR-FM 
WAKR- TV 

"Akron  Beacon  Journal" 

(Only  daily  newspaper) 

CHICAGO. 

Illinois 

WIND 

WIND-TV 

"Chicago  Daily  News" 

(A  daily  newspaper) 

DETROIT, 

Michigan 

-  -  - 

"Detroit  Free  Press" 

(A  daily  newspaper) 

Broadcasting  and  Newspaper 

Interests  (42.  5%) 

MIAMI, 

Florida 

WIOD 

WIOD-FM 

"Miami  Daily  News" 

(One  of  two  daily  news¬ 
papers  in  Miami) 

ATLANTA, 

Georgia 

WSB 

WSB-FM 

WSB -TV 

"Atlanta  Constitution" 
"Atlanta  Journal" 

(Only  daily  newspapers) 

DAYTON. 

Ohio 

WHIO 
WHIO-FM 
WHIO- TV 

"Dayton  Daily  News" 
"Journal  Herald" 

(Only  daily  newspapers) 

SPRINGFIELD. 

Ohio 

-  -  - 

"Springfield  News" 
"Springfield  Sun" 

(Only  daily  newspapers) 
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Niles  Trammell  (15%) 

Consultant,  National  Broadcasting  Company  (7-year  contract;  salary 

$25. 000  per  year) 

Appellant,  as  well  as  the  other  two  appellants  in  this  consolidated  ■ 
proceeding,  has  no  newspaper  or  broadcasting  interests  (R.  5693). 


Biscayne,  East  Coast  Television  Corporation  (hereinafter  "East 
Coast"),  South  Florida  Television  Corporation  (hereinafter  "South 
Florida"),  and  Sunbeam  Television  Corppration  (hereinafter  "Sunbeam"), 
respectively  filed  with  the  Commission  applications  for  permits  to  con¬ 
struct  a  new  television  broadcast  station  to  operate  on  Channel  7  at 
Miami,  Florida  (R.  1,  5096,  5727,  6867).  Under  the  provisions  of 
Section  309(b)  of  the  Communications  Act  of  1934,  as  amended,  the 
Commission  wrote  a  "McFarland  Letter"  to  each  applicant  advising  it 
of  the  pendency  of  the  several  mutually  exclusive  applications  and  stating, 
among  other  things,  that  a  comparative  hearing  appeared  to  be  necessary 
to  determine  which  of  the  several  applications  should  be  granted 
(R.  109,  5175,  5906,  6971).  The  letters  also  stated  that,  if  the  res¬ 
pective  applications  should  be  designated  for  hearing,  the  applicants 
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should  furnish  under  oath  certain  "detailed  supplementary  material" 
in  support  of  their  applications  with  respect  to  certain  subjects  set 
forth  in  attachments  to  the  several  letters.  One  specified  subject  in 
the  attachments,  which  were  identical  for  all  parties,  was  "Background 
and  Experience, "  and  the  last  provisions  was  "Such  other  data  as  the 
Examiner  may  specify  in  the  light  of  the  issues  in  the  particular  case" 
(Ibid.). 

On  January  20,  1954,  the  Commission  designated  the  applications  of 
the  four  applicants  for  consolidated  hearing  before  an  Examiner  on  a 
comparative  basis  (R.  5602).  The  comparative  issues  read  as  follows: 


"4.  To  determine  on  a  comparative  basis  which 
of  the  operations  proposed  in  the  above -entitled  appli¬ 
cations  would  best  serve  the  public  interest,  con¬ 
venience  and  necessity  in  the  light  of  the  record  made 
with  respect  to  the  significant  differences  among  the 
applications  as  to: 

(a)  The  background  and  experience  of  each 
of  the  above-named  applicants  having  a 
bearing  on  its  ability  to  own  and  operate 
the  proposed  television  station. 

(b)  The  proposals  of  each  of  the  above-named 
applicants  with  respect  to  the  management 
and  operation  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each 
of  the  above- entitled  applications. " 

(R.  5603-4) 

Under  the  Commissions  procedure  in  effect  at  the  time  of  the  said 
order,  the  issues  in  the  order  of  designation  for  hearing  were  in¬ 
tended  only  to  indicate  the  areas  of  comparison  between  the  applicants, 
and  it  was  necessary  for  the  parties  and  the  Examiner  to  work  out 
specific,  detailed  issues  to  govern  the  hearing.  The  detailed  issues 
were  known  as  "points  of  reliance,  M  in  which  each  applicant  stated 
the  matters  of  fact  and  policy  upon  which  it  relied  to  prove  its  superiority 
in  the  comparative  hearing.  The  points  of  reliance  were  to  be  pre¬ 
pared  by  the  respective  applicants  on  the  basis  of  the  information  sup¬ 
plied  in  the  competing  applications  and  on  the  basis  of  the  "detailed 
supplementary  material"  required  to  be  submitted  by  each  applicant 
by  the  so-called  "McFarland  Letters.  "  (Report  and  Order,  In  the 
Matter  of  the  Revision  of  the  Commissions  Rules  Relating  to  Broadcast 
Hearings,  J.0  Rike -and  Fischer,  Radio  Regulation,  1  1577,  1578). 

On  February  4,  1954,  the  parties  filed  with  the  Commission  and 
served  on  the  other  parties  some  detailed  supplementary  material 
requested  in  the  Commissions  "McFarland  Letters,  "  (R.  233,  5293, 
5966,  7056).  On  February  10,  1954,  a  prehearing  conference  was  held 
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by  the  Examiner,  and  the  hearing  officially  commenced  with  a  confer¬ 
ence  of  counsel  for  all  parties  on  February  19,  1954  (R.  442,  503).  On 
February  23,  1954,  the  Examiner  published  a  "Preliminary  Order 
Governing  Course  of  Hearing"  which,  among  other  things,  made  pro¬ 
vision  for  the  parties1  requesting  additional  information  from  each 
other  in  aid  of  preparing  their  respective  point  of  reliance  as  against 
the  other  applicants  (R.  525).  Additional  hearing  conferences  with  the 
Examiner  were  held  on  March  15,  April  2,  and  May  11,  1954  (R.  583, 
718,  887). 

During  the  course  of  the  prehearing  and  hearing  conferences, 
appellant  requested  (as  did  the  other  applicants)  certain  additional  in¬ 
formation  from  Biscayne  in  aid  of  preparing  its  points  of  reliance,  which 
Biscayne  refused  to  furnish;  the  Examiner  and  the  Commission  refused 
to  require  Biscayne  to  comply  with  appellants  request  (R.  614,  617, 

622,  625-8,  906-11).  The  material  unsuccessfully  sought  by  appellant 
was  as  follows:  (1)  information  as  to  whether  there  are  any  tie-in, 
group  discount,  or  frequency  discount  rates  involved  in  the  advertising 
accounts  of  any  of  the  newspapers  and/or  radio  stations  in  which  the 
Knights  or  James  M.  Cox,  Jr.  have  official,  directorial,  or  financial 
interest;  and  (2)  the  program  logs  for  the  composite  weeks  analyzed  in 
the  last  renewal  applications  of  Stations  WIOD,  WQAM,  WHIO,  WHIO- 
TV,  WSB,  WSB-TV,  WAKR,  and  WIND  (R.  5704-5). 

In  its  "points  of  reliance, "  appellant  stated  that  its  failure  to  state 
a  point  of  reliance  against  Biscayne  for  the  reason  that  ce  rtain  of 
Biscayne1  s  principals  had  demonstrated  lack  of  qualifications  in  the 
operation  of  the  stated  broadcast  stations  and  newspapers  outside 
Miami  is  not  to  be  construed  to  show  that  appellant  waived  its  re¬ 
quests  for  information  and  its  asserted  right  to  have  a  point  of  reliance 
based  upon  the  requested  information.  (Ibid.)  Cross-examination  on 
the  same  subject  matter  was  rejected  by  the  Examiner  at  the  hearing. 

(R.  1226,  1228-9,  1231-3) 
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On  January  18,  1955,  the  Examiner  released  his  Initial  Decision, 
granting  the  application  of  intervenor  Biscayne  and  denying  the  ap-  . 
pellantsT  applications.  The  appellants  and  Counsel  for  the  Commission's 
Broadcast  Bureau  filed  exceptions  to  the  Initial  Decision  urging  reversal 
of  the  Examiner’s  grant  to  Biscayne.  (R.  4551,  5542,  6491,  7596)  Oral 
argument  on  the  exceptions  was  held  before  the  Commission  en  banc 
on  May  2,  1956. 

On  January  20,  1956,  the  Commission  granted  the  application  of 
intervenor  Biscayne  and  denied  the  applications  of  appellant  East  Coast 
and  the  other  appellants,  although  it  found  that  a  grant  of  any  of  the 
applications  would  be  in  the  public  interest.  (R.  5680)  Two  Com¬ 
missioners  dissented,  Commissioner  Hyde  stating: 

MI  also  dissent  to  the  failure  of  the  Commission  to  give 
realistic  consideration  to  the  diversification  principle 
in  accordance  with  its  own  precedents.  McClatchy 
Broadcasting  Co. ,  9  RR  1190,  Radio  Station  KFH  Co. , 

11  RR  1,  KTBS  Inc. ,  10  RR  811,  Tampa  Times  Co. , 

10  RR  77,  Richmond  Newspapers  Inc. ,  11  RR  1235 
and  numerous  other  Commission  decisions.  M  (R.  5712) 

In  granting  the  application  of  intervenor  Biscayne  and  denying  the 
application  of  appellant  East  Coast,  the  Commission  stated  that  the 
applicants  were  substantially  equal  with  respect  to  programming,  pro¬ 
gram  policies  and  preparation  of  proposals,  studios,  equipment, 
staffing,  and  civic  participation;  that  there  were  slight  preferences  for 
appellants)  with  respect  to  (1)  local  residence  and  (2)  diversification 
of  background;  that  there  were  strong  preferences  for  Biscayne  with 
respect  to  (1)  integration  of  ownership  and  management  because  of 
broadcasting  experience,  (2)  broadcasting  experience  of  (Biscayne* s) 
principals,  and  (3)  the  past  broadcast  experience  of  the  two  standard 
broadcast  stations  in  Miami  controlled  by  principals  of  Biscayne;  that 
the  task  of  evaluation  for  the  Commission  was  to  determine  if  a  clear 
preference  for  all  other  applicants  with  respect  to  diversification  of 
control  of  media  of  mass  communications,  coupled  with  two  other  "minor 
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preferences”  should  overcome  the  superiorities  achieved  by  Biscayne 

in  three  other  elements.  (R.  5697)  Then  the  Commission  stated: 

"That  factor  [diversification  of  control  of  media  of  mass 
communications]  is  comparative,  and  must  not  be  per¬ 
mitted  to  outweigh  the  selection  of  the  applicant  most 
fitted  to  bring  a  superior  television  service  to  Miami. " 

(Ibid.)  (Emphasis  supplied.) 

On  February  20,  1956,  appellant  filed  its  Notice  of  Appeal  in  this 
Court.  In  addition  to  alleging  procedural  error  which  denied  appellant 
a  fair  hearing  and  error  in  relation  to  the  issue  of  diversification  of 
control  of  the  media  of  mass  communications,  appellant  has  alleged  a 
substantial  number  of  errors  with  respect  to  the  Commission’s  findings 
of  fact  and  conclusions  which  are  discussed  in  detail  in  the  argument, 
infra, 

STATUTE  AND  REGULATIONS  INVOLVED 

The  statute  involved  in  this  appeal  is  the  Communications  Act  of 
1934,  as  amended,  and  the  regulations  involved  are  those  of  the 
Federal  Communications  Commission.  The  pertinent  provisions  thereof 
are  printed  in  the  Supplement  hereto. 

STATEMENT  OF  POINTS 

l.  The  Commission  arbitrarily  minimized  the  significance  of 
appellant’s  preference  on  the  criterion  of  diversification  of  ownership 
and  control  of  the  media  of  mass  communications. 

n.  The  Commission  arbitrarily  minimized  appellant’s  preference 
with  respect  to  the  comparative  criterion  of  local  residence. 

m.  The  Commission  arbitrarily  minimized  the  significance  of 
appellant’s  preference  with  respect  to  the  comparative  criterion  of 
diversification  of  background  of  its  principals. 

IV.  The  Commission  arbitrarily  denied  appellant  preferences 
as  against  Biscayne  with  respect  to  the  comparative  criteria  of  prepara¬ 
tion  of  proposals,  staffing,  and  civic  participation. 


V.  The  Commission  arbitrarily  maximized  the  preference  given 
Biscayne  with  respect  to  past  broadcast  records  of  Stations  WQAM  and 
WIOD. 

VI.  The  Commission  arbitrarily  gave  Biscayne  a  preference  on 
the  experience  of  its  principals  in  Miami  in  addition  to  a  preference 
on  the  past  broadcast  records  of  Miami  Stations  WQAM  and  WIOD, 
controlled  by  the  same  principals. 

VH.  The  Commission  arbitrarily  gave  Biscayne  a  strong  preference 
on  integration  of  ownership  and  management  based  on  experience  and  civic 
responsiveness . 

Vm.  The  Commission  erred  in  failing  to  give  bona  fide  comparative 
consideration  to  the  decisional  factor  of  diversification  of  ownership  and 
control  of  the  media  of  mass  communications. 

IX.  Appellant  was  arbitrarily  deprived  of  a  fair  hearing  by  the 
refusal  of  the  Commission  to  require  Biscayne  to  disclose  information 
requested  by  appellant,  and  to  permit  cross-examination  of  Biscaynefs 
witnesses,  concerning  the  broadcast  stations  and  newspapers  outside 
Miami  in  which  Biscayne’ s  principals  held  ownership,  controlling,  and 
official  interests. 

X.  The  Commission  denied  appellant  a  fair  hearing  by  considering 
and  acting  on  appellant’s  exceptions  and  oral  argument  after  ’’review, 
analysis  and  comment  on  the  factual,  legal  and  technical  matters  in¬ 
volved”  by  the  Commission’s  Office  of  Opinions  and  Review,  contrary 

to  the  provisions  of  Section  5(c)  of  the  Communications  Act. 

SUMMARY  OF  ARGUMENT 

The  Court  should  recognize  that  the  principle  of  judicial  restraint 
in  the  review  of  administrative  decisions  gives  the  Commission  the 
power  to  adopt  mere  arbitrary  rationalizations  in  support  of  a  decision 
in  place  of  inductive  findings  of  fact  and  conclusions  of  law  and  policy 
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leading  in  reasoned  order  to  a  decision  on  the  merits  of  a  contro¬ 
versy. 

The  Commission  arbitrarily  minimized  the  significance  of  the 
fact  that  Biscaynefs  principals  have  ownership  of,  control  of,  and/or 
official  relationships  with,  27  media  of  mass  communications,  including 
15  broadcast  stations,  11  newspapers,  and  one  national  radio  and  tele¬ 
vision  network.  Under  all  the  circumstances  of  the  case,  in  the  language 
of  Counsel  for  the  Broadcast  Bureau  of  the  Commission: 

"A  grant  to  Biscayne  would  add  a  television  station  to 
the  already  overwhelming  preponderance  of  Knight- 
Cox  newspaper  and  radio  interests  in  Miami.  *  *  *  The 
record  herein  clearly  permits  the  selection  of  any  one 
of  three  qualified  applicants  who  can  be  expected  to 
provide  an  excellent  television  service  without  creating 
something  approaching  a  monopoly  on  the  means  of  dis¬ 
seminating  news  and  information  in  Miami. M 

In  addition,  the  Commission  arbitrarily  minimized  appellants 
preferences  with  respect  to  the  comparative  criteria  of  local  residence 
of  the  applicants’  principals,  and  of  diversification  of  the  background  of 
the  applicants’  principals,  and  arbitrarily  denied  appellant  preferences 
against  Biscayne  with  respect  to  preparation  of  policy  and  proposals, 
staffing  of  the  proposed  station,  and  civic  activities  of  the  applicants’ 
principals. 

The  Commission  arbitrarily  maximized  the  preference  given 
Biscayne  on  the  basis  of  the  experience  of  Miami  standard  broadcast 
Stations  WIOD  and  WQAM,  owned  by  principals  of  Biscayne,  and  there¬ 
after  arbitrarily  gave  Biscayne  an  additional  preference  on  the  basis 
of  the  experience  gained  by  its  principals  in  operating  WIOD  and  WQAM 
in  Miami. 

The  Commission  arbitrarily  gave  Biscayne  a  strong  preference 
on  ’’integration  of  ownership  and  management”  based  on  experience 
and  civic  responsiveness  of  the  ’’integrated”  principals,  contrary  to 
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the  facts  of  record  and  contrary  to  the  Commission’s  own  policy,  which 
holds  that  a  preference  as  to  this  criterion  is  a  minor  one  in  the  presence 
of  past  records  of  operation  of  broadcast  stations  -  such  as  exist  for 
Biscayne  in  this  case. 

i 

Although  the  factor  of  "diversification  of  ownership  and  control 
of  the  media  of  mass  communications”  is  a  comparative  one,  the  Com¬ 
mission  erred  by  failing  to  give  bona  fide  comparative  consideration  to 
the  factor,  as  revealed  in  its  decision: 

"That  factor  is  comparative,  and  must  not  be  permitted 
to  outweigh  the  selection  of  the  applicant  most  fitted 
to  bring  a  superior  television  service  to  Miami.  " 

(Emphasis  supplied.) 

Clearly,  if  the  factor  is  comparative,  its  consideration  must  contribute 
to  a  determination  of  which  applicant  is  "most  fitted  to  bring  a  superior 
television  service  to  Miami.  ” 

At  the  time  of  this  proceeding  before  the  Commission,  the  Com- 
missiaTs  procedures  involved  the  publication  of  a  Commission  order 
establishing  general  comparative  issues  or  areas,  not  sufficiently 
specific  to  comply  with  Section  309(b)  of  the  Communications  Act,  the 
parties  were  required  to  work  out  specific  issues  with  the  Examiner, 
and  were  required  to  furnish  detailed  supplementary  information  in 
aid  of  this  process.  Appellant  requested  information  with  respect  to 
Biscayne  principals’  operational  practices  in  their  newspapers  and 
broadcast  stations  located  outside  Miami.  The  Commission  arbi¬ 
trarily  refused  to  require  Biscayne  to  furnish  such  information,  even 
though  the  background  and  experience  of  the  applicants’  principals  were 
in  issue,  because  Biscayne  limited  its  reliance  on  its  principals’  ex¬ 
perience  to  broadcast  stations  and  newspapeulocated  in  Miami.  The 
Commission  has  no  other  discovery  process.  The  right  to  cross- 
examine  Biscayne’ s  principals  in  the  same  area  was  also  refused. 
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Contrary  to  the  specific  limitations  of  Section  5(c)  of  the  Com¬ 
munications  Act,  as  amended,  which  limits  the  functions  of  the  Com¬ 
missions  review  staff  to  compiling  facts  relevant  to  exceptions  to 
initial  decision  before  oral  argument  to  the  Commission,  the  review 
staff  presented  to  the  Commission  ex  parte  ’’ review,  analysis  and 
comment"  on  the  facts  and  law  involved  in  appellants  exceptions  to 
the  Examiner’s  initial  decision. 

ARGUMENT 

Introduction 

Appellant  recognizes  that  the  Commission,  as  an  administrative 
tribunal,  has  a  large  area  of  discretion  in  selecting  a  licensee  from  a 
group  of  competing  applicants  for  broadcast  facilities,  and  that  the 
Court  should  not  substitute  its  discretion  for  that  of  the  Commission. 

On  the  other  hand,  the  Court  should  recognize  that  the  principle  of 
judicial  restraint  in  the  review  of  the  Commission’s  adjudicatory 
decisions  gives  the  Commissiai  the  power  to  adopt  mere  arbitrary 
rationalizations  in  support  of  a  determination,  carefully  drafted  for 
the  purpose  of  withstanding  judicial  review,  in  place  of  inductive 
findings  of  fact  and  conclusions  of  law  and  policy  leading  in  reasoned 
order  to  a  decision  on  the  merits  of  a  controversy.  Consequently, 
the  Court  should  be  as  alert  to  prevent  abuse  by  the  Commission  of  the 
principle  of  judicial  restraint,  in  cases  of  appeal  from  adjudicatory 
decisions,  as  it  is  careful  to  preserve  the  free  exercise  of  the  proper 
discretionary  authority  of  the  Commission. 

This  appeal  presents  (in  addition  to  purely  procedural  matters) 
the  problem  of  judicial  review  described  above  with  respect  to  the  factor 
of  diversification  of  ownership  and  control  of  the  media  of  mass  com¬ 
munications,  as  well  as  other  factors  weighed  with  it.  The  genuineness 
of  appellant’s  allegations  of  the  Commission’s  arbitrariness  on  this 
substantive  issue  is  forcefully  demonstrated  by  the  statement  of  Counsel 


for  the  Commissions  own  Broadcast  Bureau  at  oral  argument  before 
the  Commission  en  banc  (R.  4732-3):  .  , 

"The  effect  of  a  grant  on  the  concentration  of  control 
is  always  a  factor  entitled  to  serious  weight  in  compara¬ 
tive  situations.  However,  here  in  these  facts  it  assumes 
unusual  significance.  Such  is  the  present  unequal  con¬ 
test  for  the  public  mind  and  ear  in  the  Miami  area,  that  a 
grant  to  Biscayne  would  result  in  a  completely  dispropor¬ 
tionate  influence,  if  not  virtual  control  of  mass  com¬ 
munications  media  by  the  Biscayne  group.  A  grant  to 
Biscayne  would  add  a  television  station  to  the  already 
overwhelming  preponderance  of  Knight-Cox  newspaper 
and  radio  interests  in  Miami.  Associated  with  that 
station  would  be  the  joint  power  and  prestige  of  two  here¬ 
tofore  independent  newspaper  empires. 

"The  application  of  the  Commissions  comparative 
standards  to  the  facts  of  this  case  do  not  require  such  a 
result  in  order  to  provide  an  adequate  television  service 
for  Miami.  The  record  herein  clearly  permits  the 
selection  of  any  one  of  three  qualified  applicants  who 
can  be  expected  to  provide  an  excellent  television 
service  without  creating  something  approaching  a 
monopoly  on  the  means  of  disseminating  news  and 
information  in  Miami. " 

The  argument  which  follows  is  designed,  among  other  things, 
to  expose  the  techniques  used  to  cloak  the  Commissions  arbitrary 
rationalizations  in  support  of  its  preference  in  this  proceeding  of  an 
applicant  (Biscayne)  composed  of  two  powerful  newspaper-broadcasting 
chains  and  an  official  of  a  radio  and  television  broadcast  network  as 
against  appellant,  which  has  no  interests  in  any  media  of  mass  com¬ 
munications.  It  should  be  noted  that  the  Commission  did  not  in  the 
instant  case  purport  to  adopt  new  policy  with  respect  to  any  matters 
of  comparative  criteria  or  to  change  any  pre-existing  policy.  Con¬ 
sequently,  the  argument  which  follows  demonstrates  with  respect 
to  each  pertinent  criterion  the  Commission’s  established  principle 
of  decision,  the  lawful  application  of  that  principle  to  the  facts  of 
this  case,  and  the  Commission’s  arbitrary  decision. 
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In  essence,  it  will  be  found,  the  Commission  arbitrarily  (1) 
minimized  factors  adverse  to  Biscayne,  (2)  created  and  maximized 
factors  favorable  to  Biscayne,  (3)  denied  preferences  to  appellant, 
and  (4)  refused  true  comparative  consideration  of  the  comparative 
criteria  in  this  case. 

I.  The  Commission  arbitrarily  minimized  the  significance 
of  appellants  preference  on  the  criterion  of  diversifica¬ 
tion  of  ownership  and  control  of  the  media  of  mass 
communications . 

Principle.  Sections  309(a)  and  307(a)  of  the  Communications  Act 
of  1934,  as  amended,  authorize  the  Commission  to  grant  applications 
for  broadcast  station  licenses  under  the  general  administrative  standard 
of  the  "public  interest,  convenience,  and  necessity. "  In  cases  of 
mutually  exclusive  applications  for  broadcast  facilities,  the  Commission 
has  worked  out  criteria  for  comparing  the  characteristics  of  applicants 
and  their  applications  to  determine  which  of  two  or  more  applicants 
would  best  serve  the  public  interest,  convenience,  and  necessity. 

The  principle  of  promoting  diversification  of  the  ownership  and  control 
of  the  media  of  mass  communications  is  one  such  principle. 

The  Commission  conducted  extensive  hearings  in  1941  and  1942 
under  Orders  79  and  79 -A  to  secure  information  on  the  question  of 
whether  joint  control  of  newspaper  and  radio  broadcasting  stations  tends 
to  result  in  an  impairment  of  radio  service  under  the  standard  of  public 
interest,  convenience  and  necessity.  The  Commission  dismissed  the 
proceedings  and  transmitted  the  record  to  Congress  in  1944;  however, 
in  its  order  of  dismissal,  the  Commission  announced  that  it  would  con¬ 
sider  newspaper  ownership  as  a  comparative  factor  in  acting  upon 
broadcast  applications  in  order  to  prevent  the  concentration  of  control 
of  the  media  of  mass  communications.  (Warner,  Radio  and  Television 
Law  (1948),  par.  22g. )  Broadcast  station  ownership  is  similarly  a 
comparative  factor  in  order  to  prevent  the  concentration  of  control 
of  the  media  of  mass  communications.  (Rule  3. 636,  Supp.  3;  In  re 
WJPS,  Inc.,  etal. ,  3  RR  1366) 
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In  Scripps-Howard  Radio,  Inc,  v.  Federal  Communications  Com¬ 
mission  (89  App.  D.C.  13,  139  F(2d)  677),  this  Court  pronounced  , 
the  key  concept  of  the  Commission’s  diversification  principle  to  be 
the  promotion  of  the  public  welfare  by  "the  widest  possible  dissemina¬ 
tion  of  information  from  diverse  and  antagonistic  sources"  (in  language 
quoted  from  the  Supreme  Court’s  opinion  in  Associated  Press  v.  United 
States,  326  U.S.  1,  20).  Within  the  past  year,  the  Commission  has  ex¬ 
plained  to  the  Court  (in  the  case  of  McClatchy  Broadcasting  Company 
v.  Federal  Communications  Commission)  that: 

’’Although  all  broadcast  stations  have  a  duty  to  provide 
fair  and  well-balanced  programs  presenting  all  sides 
of  controversial  issues  of  public  interest,  there  is 
bound  to  be  a  real  difference  in  the  day-to-day  selec¬ 
tion  of  programs  by  stations  under  separate  management 
and  control.  If  one  of  the  two  applicants  has  an  ownership 
interest  in  a  large  daily  newspaper  as  well  as  other  broad¬ 
cast  facilities  in  the  same  community,  with  which  it  in¬ 
tends  to  have  close  ties,  the  grant  of  a  license  to  that 
applicant  will  not  provide  the  community  with  a  new 
source  of  public  expression  and  a  new  and  different 
editorial  judgment  as  to  the  needs  and  interests  of  the 
community,  such  as  would  be  the  case  if  the  unaffiliated 
applicant  were  to  be  preferred.  ”  (Commission’s  Brief 
for  Appellee,  April  18,  1955,  p.  12.) 

Between  1944  and  1956,  the  Commission  has  spelled  out  in  con¬ 
siderable  detail  the  facts  which  invoke  and  weight  the  principle  of 
diversification  of  control  of  the  media  of  mass  communications,  as 
follows: 

(1)  Where  one  applicant  in  a  comparative  proceeding  has  owner¬ 
ship  or  control  of  a  newspaper  or  a  broadcast  station  in  a  community 
for  which  application  is  made,  a  preference  will  be  given  to  the  other 
applicant  without  such  media  interests.  (E.  g. ,  In  re  McClatchy  Broad¬ 
casting  Co. ,  9  RR  1190.) 

(2)  Where  one  applicant  in  a  comparative  proceeding  has  control 
of  a  newspaper  or  a  broadcast  station  outside  the  community  for  which 
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application  is  made,  a  preference  will  be  given  to  the  other  applicant 
without  such  media  interests.  (E.  g. ,  In  re  Radio  Fort  Wayne,  Inc. , 

9  RR  1221.) 

(3)  To  suffer  adverse  comparative  consequences  under  the 
principle  of  diversification  of  the  media  of  mass  communications,  it 
is  not  necessary  that  an  applicant  be  majority-owned  or  controlled  by 
persons  with  interests  in  other  media.  (E.  g. ,  Rule  3.636,  Supp. 

3;  In  re  Oregon  Television,  Inc. ,  9  RR  1401;  Columbia  Empire  Tele- 

casters,  Inc,  v.  Federal  Communications  Commission,  _ App.  D.  C. 

_ ,  228  F(2d)  459.) 

(4)  The  principle  of  diversification  of  ownership  and  control  of 
media  of  mass  communications  is  a  strong  basis  for  decision  in  itself  - 
that  is,  solely  to  achieve  the  purpose  of  providing  as  many  antagonistic 
and  diverse  sources  as  possible  for  mass  communications.  (E.  g. ,  In 
re  McClatchy  Broadcasting  Co. ,  9  RR  1190;  In  re  Oregon  Television, 

Inc. ,  9  RR  1401.)  In  the  words  of  the  Commission: 

"It  is  our  view  that  the  operation  of  broadcast  stations 
by  a  large  group  of  diversified  licensees  will  better 
serve  the  public  interest  than  the  operation  of  broad¬ 
cast  stations  by  a  small  and  limited  group  of  licensees. " 

(Report  and  Order,  In  the  Matter  of  *  *  *  Multiple 
Ownership  of  AM,  FM  and  Television  Broadcast 
Stations,  November  27,  1953,  9  RR  1563,  1568.) 

(5)  The  weight  given  the  principle  is  increased  when  an  applicant 
has  ownership  or  control  of  media  both  in  the  community  and  outside 
the  community  applied  for.  (E.  g. ,  In  re  Southern  Tier  Radio  Service, 

Inc. ,  3  RR  211;  In  re  Oregon  Television,  Inc.  ,9  RR  1401.) 

(6)  The  weight  given  the  principle  is  increased  when  an  applicant 
has  ownership  or  control  of  more  than  one  medium  in  the  community 
and/or  outside  the  community  applied  for.  (E.  g. ,  In  re  McClatchy 
Broadcasting  Co. ,  9  RR1190.) 

(7)  The  weight  given  the  principle  is  increased  when  the  applicant 
having  ownership  or  control  of  various  media  has  a  monopoly  or  monopoly 
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potential.  (E.  g. ,  In  re  Radio  Wisconsin,  Inc. ,  10  RR  1224),  but  the 
basic  principle  of  diversification  does  not  lose  force  in  the  absence 
of  monopoly  or  monopolistic  practices  (In  re  McClatchy  Broadcasting 
Co.,  9  RR  1190). 

8.  The  weight  given  the  principle  is  increased  when  the  applicant 
having  ownership  or  control  of  various  media  has  exercised  monopolis¬ 
tic  practices.  (In  re  Radio  Wisconsin,  Inc. ,  10  RR  1224.) 

(9)  The  weight  given  the  principle  is  increased  in  relation  to 
the  multiplicity  of  an  applicant’s  ownership  or  control  of  other  media. 

(E.  g, ,  In  re  WJPS,  Inc. ,  3  RR  1314;  In  re  The  Enterprise  Company, 

9  RR  316.) 

(10)  The  weight  given  the  principle  is  increased  where  an  appli¬ 
cant’s  ownership  or  control  of  media  is  concentrated  geographically. 

(E.  g. ,  In  re  McClatchy  Broadcasting  Co. ,  9  RR  1190.) 

(11)  The  weight  given  the  principle  is  decreased  to  the  extent 
that  there  is  competition  in  the  localities  in  which  an  applicant  has 
ownership  or  control  of  media  of  mass  communications.  (E.  g. ,  In 
re  The  Tribune  Co. ,  3RR719.) 

Lawful  application  of  principle.  The  Commission  has  never  before 
had  to  consider  in  a  comparative  proceeding  an  applicant  representing 
so  great  an  aggregate  of  newspaper  and  broadcasting  interests  as 
Biscayne.  If  Biscayne  had  only  its  existing  relationship  with  WQAM 
and  WQAM-FM  (Miami),  this  would  have  been  sufficient  to  invoke 
against  it  the  principle  of  diversification  of  the  media  of  mass  com¬ 
munications;  if  only  with  the  "Miami  Herald,  ’’  it  would  have  been 
sufficient;  or,  if  only  with  WIOD  and  WIOD-FM  (Miami);  or,  if  only 
with  the  ’’Miami  Daily  News.  ”  Instead,  Biscayne  represents  a  com¬ 
bination  in  Miami  of  the  two  daily  newspapers  of  general  circulation 
and  two  of  the  three  dominant  standard  broadcast  stations.  (R.  1169) 

Outside  Miami,  the  applicant’s  principals  have  control  of  nine 
daily  newspapers  in  six  large  metropolitan  centers,  including  the  only 
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daily  newspapers  in  four  cities  -  Akron,  Ohio;  Atlanta,  Georgia;  Dayton, 
Ohio;  and  Springfield,  Ohio.  Also,  outside  Miami,  Biscayne' s  princi¬ 
pals  have  ownership  and/or  controlling  Interests  in  13  broadcast  stations, 
including  four  television  stations;  and  the  only  active,  day-to-day  princi¬ 
pal  -  Niles  Trammell  -  has  a  close  official,  salaried  relationship  with 
one  of  the  most  powerful  and  influential  radio  and  television  networks 
in  the  country,  the  National  Broadcasting  Company.  (Mr.  Trammell  is 
required  by  contract  to  consult  with  NBC  on  such  problems  as  station 
operations,  sales,  talent,  and  film;  he  has  an  office  at  NBC  in  New 
York  City.  R.  980,  983,  1019.) 

It  is  not  only  clear  that  East  Coast,  South  Florida,  and  Sunbeam 
have  clear  preferences  vis-a-vis  Biscayne  with  respect  to  diversification 
of  the  media  of  mass  communications,  but  the  preference  is  so  over¬ 
whelming  that  it  is  difficult  to  conceive  of  preferences  on  other  criteria 
of  comparison  between  the  applicants  which  could  outweigh  the  preference 
on  diversification  (in  the  absence  of  the  absolute  disqualification  of 
BiscayneTs  opponents). 

Commission's  arbitrary  decision.  While  conceding  that  Biscayne' s 
opponents  have  a  preference  in  diversification  of  communications  in¬ 
terests,  the  Commission  arbitrarily  minimizes  the  extent  of  the  preference, 
thus: 

(1)  The  Commission  states  with  respect  to  Miami  that  there  is 
no  indication  in  the  record  of  either  the  fact,  power  or  the  tendency 
to  suppress  competition.  (R.  5693) 

(a)  This  neglects  the  purchase  and  liquidation  of  a  Miami 
newspaper  by  the  Knight  interests.  (R.  1188) 

(b)  This  neglects  the  mutual  help  and  cooperation  between 
the  Knight  and  Cox  Miami  newspapers  in  1949  in  a  labor  dispute. 

(R.  1218-9) 
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(c)  This  ignores  the  suppression  of  competition  which  would 
result  from  common  ownership  by  Biscayne  of  the  competitive  media 
of  its  television  station  and  its  standard  broadcast  station  in  Miami. 

(R.  1155) 

(d)  This  also  ignores  the  suppression  of  competition  among 
television  stations  in  the  Miami  area  for  affiliation  with  the  National 
Broadcasting  Company;  there  is  simply  no  reasonable  doubt  that  Niles 
Trammell,  because  of  his  relationship  with  NBC,  can  secure  the 
affiliation  and  proposes  to  do  so.  (WJPS,  Inc. ,  3  RR  1366,  1369.) 

(e)  Assuming,  arguendo,  the  truth  of  the  Commission’s  con¬ 
clusion,  it  does  not  diminish  one  bit  the  overwhelming  adverse  signi¬ 
ficance  of  the  Biscayne  combination  of  media  control  in  Miami  -  it  only 
avers  that  the  situation  could  be  even  worse. 

(2)  The  Commission  minimizes  the  Knight  and  Cox  interests 
outside  Miami  on  the  ground  that  there  is  no  showing  in  the  record 
with  respect  to  monopolistic  practices. 

(a)  This  conclusion  is  reached  by  the  Commission  after  it 
refused  appellants  the  proper  use  of  its  processes  for  discovery  of 
the  facts  relevant  to  monopolistic  practices  and  is,  therefore,  an 
enormous  example  of  casuistry.  (This  subject  is  discussed  in  detail 
later  in  the  argument. ) 

(b)  The  Commission  mentions,  but  attaches  no  significance 
to,  the  newspaper  monopolies  in  four  cities  (as  set  forth  above) . 

(c)  The  Commission  does  not  consider  in  its  conclusions  the 
managing,  official,  and  directorial  positions  of  the  Knight  group  and 
the  Cox  group  in  the  various  broadcast  stations  and  newspapers. 

(d)  Again,  assuming  arguendo  the  accuracy  of  the  Commission’s 
statements,  the  conclusion  does  not  diminish  one  bit  the  overwhelming 
effect  of  Biscayne’ s  combination  of  media  control  outside  Miami  -  it 
only  avers  that  the  situation  could  be  even  worse. 
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(3)  Appellant  has  quoted  the  argument  of  Counsel  for  the  Com¬ 
missions  Broadcast  Bureau  on  page  12,  supra,  urging  the  Commission 
to  deny  Biscayne’s  application  on  diversification  grounds.  The  Court’s 
attention  is  invited  to  the  two  paragraphs  of  the  Commission’s  conclusions 
in  the  decision  appealed  from  which  discuss  the  Broadcast  Bureau’s 
position  (R.  5694-5).  It  is  submitted  that  the  language  of  the  Commission 
at  this  point  need  only  be  read,  without  commentary,  to  convey  the 
semantic  lengths  to  which  the  Commission  has  gone  to  rationalize 

its  arbitrary  minimization  of  Biscayne’s  crucial  flaw  with  respect  to 
the  comparative  criterion  of  diversification  of  the  media  of  mass  com¬ 
munications. 

(4)  Last,  the  Commission  states  that  the  Biscayne  concentration 
of  mass  communications  is  not  as  bad  as  the  concentration  in  the 
McClatchy  case  (loc.  cit.  supra).  Assuming,  arguendo,  the  truth  of 
this  conclusion,  the  overwhelming  effect  of  the  Biscayne  combination 

of  media  control  in  Miami  and  outside  Miami  is  not  diminished  one  bit  - 
it  simply  is  not  as  bad  as  it  would  be  if  all  or  most  of  Biscayne’s  com¬ 
munications  interests  were  concentrated  in  lower  Florida.  Of  course, 
Florida  would  have  to  be  suitably  enlarged  and  populated  to  accommodate 
15  broadcast  stations  and  11  daily  newspapers. 

The  Commission’s  presentation  of  the  issues  of  diversification 

of  the  media  of  mass  communications  is  truly  in  keeping  with  its 

prejudicial,  contradictory  ultimate  conclusion  that 

’’The  factor  is  comparative,  and  must  not  be  permitted 
to  outweigh  the  selection  of  the  applicant  most  fitted 
to  bring  a  superior  television  service  to  Miami. " 

(Emphasis  supplied.  R.  5697) 
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n.  The  Commission  arbitrarily  minimized  appellants 
preference  with  respect  to  the  comparative  criterion 
of  local  residence. 

Principle.  The  Commission  has  regularly  given  a  preference  in 
comparative  proceedings  to  applicants  having  a  greater  degree  of  local 
residence  among  their  principals  than  their  competitors.  In  addition, 
the  Commission  has  regularly  given  greater  preference  to  applicants 
whose  principals  have  resided  in  the  pertinent  community  for  a  sub¬ 
stantially  longer  time  than  those  who  have  only  recently  become  local 
residents.  (E.g. ,  In  re  The  Radio  Station  KFH  Co. ,  11RR1.) 

Lawful  application  of  principle.  Of  the  Biscayne  applicant, 

James  L.  Knight,  10%  stockholder,  has  been  a  local  resident  since 
1937;  Lee  Hills,  5%  stockholder,  has  been  a  local  resident  since  1942; 
James  M.  LeGate,  3-1/2%  stockholder,  has  been  a  local  resident 
since  1952;  Milton  C.  Scott,  3-1/2%  stockholder,  has  been  a  local 
resident  since  1926;  Owen  F.  U  ridge,  5%  stockholder,  has  been  a 
local  resident  since  1948;  and  Niles  Trammell,  15%  stockholder, 
moved  to  Miami  two  months  before  this  case  was  set  for  hearing. 

Thus,  27%  of  the  stock  of  Biscayne  is  held  by  persons  who  are  full- 
fledged  local  residents,  while  15%  of  the  stock  is  held  by  a  newcomer 
to  Miami.  (R.  5606-15) 

Of  the  East  Coast  applicant,  D.  Richard  Mead,  30. 6%  stockholder, 
has  been  a  local  resident  since  1922;  Charles  Silvers,  30. 6%  stock¬ 
holder,  has  been  a  local  resident  since  1945;  E.  Albert  Pallot,  8.4% 
stockholder,  has  been  a  local  resident  since  1932;  William  Atwill,  Jr., 
8.4%  stockholder,  has  been  a  local  resident  since  1926;  Lee  Phillips, 

8%  stockholder,  has  been  a  local  resident  since  1949;  Dr.  Jack  O.  W. 
Rash,  3%  stockholder,  has  been  a  local  resident  since  1935;  Gail  W. 
Compton,  2%  stockholder,  has  been  a  local  resident  since  1953; 

Joseph  J.  Orr,  2%  stockholder,  has  been  a  local  resident  for  42  years; 
Russell  Allen  Williams,  1%  stockholder,  has  been  a  local  resident 
since  1933;  Esther  A.  Poppell,  1%  stockholder,  has  been  a  local 
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resident  since  1901;  Edwin  Mead,  5%  stockholder,  was  a  local  resi¬ 
dent  between  1923  and  1942,  but  has  moved  to  Mount  Dora,  Florida, 
although  he  maintains  a  home  in  Miami  Beach  and  spends  half  his 
time  there.  Thus,  93%  of  the  stock  of  East  Coast  is  held  by  persons 
who  may  be  considered  full-fledged  local  residents,  while  2%  is  held 
by  a  newcomer  to  Miami.  (R.  5615-21) 

Clearly,  East  Coast  is  unquestionably  and  overwhelmingly  to  be 
preferred  to  Biscayne  with  respect  to  local  ownership,  especially 
since  a  majority  of  the  stock  of  East  Coast  is  held  by  local  residents, 
while  only  a  minority  of  the  stock  of  Biscayne  is  held  by  local  resi¬ 
dents. 

Commission's  arbitrary  decision.  The  Commission  concluded 
with  respect  to  local  residence,  as  follows: 

"In  local  residence,  East  Coast  and  Sunbeam  make 
showings  which  are  better  than  those  of  Biscayne  and 
South  Florida;  however,  the  showings  of  the  latter 
two  applicants  are  substantial,  and  the  percentage 
superiority  of  East  Coast  and  Sunbeam  therefore 
is  of  cumulative  force  only,  yielding  only  a  minor 
preference."  (R.  5697) 

The  Commission  included  as  a  local  resident  of  Miami  James  M.  Cox, 
Jr. ,  30.  5%  stockholder;  even  though  Mr.  Cox  votes  in  Dayton,  Ohio; 
has  participated  in  no  public  activities  in  Miami  while  he  has  served 
as  a  Director  of  the  Community  Chest,  the  Salvation  Army,  and  the 
Cancer  Society,  and  is  Campaign  Chairman  of  the  American  Red 
Cross  in  Dayton,  Ohio;  and  has  church  membership  in  Dayton,  Ohio, 
only.  (R.  5610-11,  1217,  1221)  Niles  Trammell  is  given  full  credit 
as  a  local  resident,  even  though  he  movedto  Miami  just  two  months 
prior  to  the  designation  of  this  proceeding  for  comparative  hearing. 

Aside  from  the  meaningless  use  of  the  word  "cumulative"  in  the 
Commissions  conclusion  quoted  above,  the  Commission  arbitrarily 
failed  to  conclude  that  the  majority  of  Biscayne's  stockholders  are 


not  local  residents  (of  any  kind)  while  the  majority  of  East  Coast’s 
stockholders  are  local  residents. 

Further,  the  Commission  arbitrarily  failed  to  conclude  that ' 
a  majority  of  the  seven  directors  of  Biscayne  (Messrs.  Cox,  McDowell, 
Reinsch,  and  John  S.  Knight)  are  not  local  residents,  while  all  of  East 
Coast’s  directors  (Messrs.  Mead,  Silvers,  Pallot,  Atwill  and  Phillips) 
are  full-fledged  local  residents.  (R.  5606,  5616) 

Clearly,  then,  the  preference  of  East  Coast  over  Biscayne  in 
respect  to  local  residence  is  not  a  matter  of  a  few  percentage  points, 
but  a  strong  and  significant  preference.  East  Coast  is  controlled  in 
all  respects  by  local  residents,  whereas  Biscayne  is  controlled  by 
non-local  residents. 

HI.  The  Commission  arbitrarily  minimized  the  significance 
of  appellant’s  preference  with  respect  to  the  comparative 
criterion  of  diversification  of  background  of  its  principals. 

Principle.  The  Commission  has  regularly  compared  competing 
broadcast  applicants  with  respect  to  the  diversification  of  the  business 
interests  of  the  applicants’  principals.  (E.  g. ,  In  re  Brush-Moore 
Newspapers,  Inc.,  11  RR  641) 

Lawful  application  of  principle.  Applicant  is  clearly  to  be  pre¬ 
ferred  over  Biscayne  with  respect  to  diversification  of  the  background 
of  their  respective  principals  inasmuch  as  the  principals  of  Biscayne 
have  been  engaged  primarily  in  the  broadcasting  and  newspaper  fields 
and  the  legal  profession,  whereas  East  Coast’s  principals  have  been 
engaged  in  the  fields  of  real  estate,  building  construction,  banking,  law, 
broadcasting,  sales,  medicine,  and  professional  writing.  (R.  5606-15, 
5616-23) 

Commission’s  arbitrary  decision.  The  Commission  gives  ap¬ 
pellant  a  preference  and  takes  it  away  simultaneously,  thus: 


23 


"With  respect  to  the  diversification  of  business  and  pro¬ 
fessional  endeavors  of  the  principals  of  the  applicants, 

Biscayne  suffers  in  comparison  with  its  competitors,  but 
this  factor  is  of  lesser  strength  in  comparison  with  the 
other  factors  in  which  differences  are  found. "  (R.  5697) 

There  is  not  one  word  of  explanation  in  the  Commissions  decision  even 
attempting  to  explain  why  "this  factor  is  of  lesser  strength  in  comparison 
with  the  other  factors  in  which  differences  are  found. "  It  is  submitted 
that  it  is  not  enough  for  the  Commission  merely  to  state  a  conclusion 
without  giving  its  reasons,  if  any.  (Johnston  Broadcasting  Co.  v. 

Federal  Communications  Commission,  85  App.  D.C.40,  175  F(2d) 

351) 


IV. The  Commission  arbitrarily  denied  appellant  preferences 
as  against  Biscayne  with  respect  to  the  comparative  cri¬ 
teria  of  preparation  of  proposals,  staffing,  and  civic 
participation. 


A.  Preparation  of  Proposals 

Principle.  As  the  decision  recognizes  implicitly,  the  care  and 
skill  used  by  applicants  in  preparing  their  proposals  is  a  subject  for 
comparative  consideration.  (R.  5607) 

Lawful  application  of  principle.  Appellant  is  entitled  to  a 
preference  over  Biscayne  with  respect  to  the  preparation  of  proposals 
and  program  policies.  Biscayne1  s  stockholders  met  twice,  in  January 
1953  and  January  1954;  the  Board  of  Directors  had  five  meetings  - 
January  1953,  April  1953,  June  or  July  1953,  October  or  November  1953, 
and  January  1954.  (R.  1005)  Two  of  the  five  directors’ meetings 
were  held  in  New  York  and  Akron,  Ohio.  Programming  and  policy  were 
not  discussed  at  any  of  the  said  meetings i  (Ibid. )  It  was  Mr.  Trammell 
who  alone  gave  final  approval  to  the  various  programming  and  other 
proposals  contained  in  the  exhibits  submitted  in  evidence  by  Biscayne, 
sometime  in  October  or  November  1953.  (R.  1025)  The  policy  state¬ 
ment  of  Biscayne  was  written  by  Niles  Trammell  and  Mr.  LeGate. 
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(R.  1020,  1021)  Biscaynefs  exhibits  were  substantially  prepared  in 
New  York  by  four  NBC  employees  and  one  former  employee  of  NBC. 

(R.  1017,  1018,  1024,  1025)  The  only  principals  of  Biscayne  besides 
Mr.  Trammell  to  testify,  John  S.  Knight  and  James  M.  Cox,  Jr.,  did 
not  take  part  in  the  formulation  of  programming  and  policy  (R.  1190, 

1191,  1210-1216);  nor  did  they  participate  in  the  drafting  or  prepara¬ 
tion  of  the  proposed  policy  of  Biscayne.  (R.  1206)  Mr.  LeGate 
wrote  the  descriptions  of  the  proposed  local  live  programs  (R.  1019) 
and  did  .most  of  the  work  on  the  proposed  program  schedule.  (R.  937-8) 

He  also  made  most  of  the  contacts  with  local  civic  groups  and  organizations. 
(R.  938,  947,  1109-12)  It  was  definitely  understood  that  Niles  Trammell 
was  to  be  the  President  and  the  chief  executive  officer  and  to  "run  the 
show"  with  such  consultation,  advice  and  help  from  the  other  two  groups 
(Knight  and  Cox  groups)  as  he  might  need.  (R.  1004,  1005)  The  con¬ 
clusion  is  clear,  therefore,  that  the  Biscayne  principals  -  the  Knight 
and  Cox  groups  -  had  nothing  to  do  with  either  the  preparation  or  the 
approval  of  the  Biscayne  programming  or  other  proposals. 


In  contrast  to  this,  East  Coast  prepared  its  program  policy  and 
programming  through  contacts  made  by  Lee  Phillips,  D.  Richard  Mead, 
Charles  Silvers,  William  Atwill,  E.  Albert  Pallot,  Jack  O.  W.  Rash, 
Joseph  J.  Orr,  Gail  W.  Compton,  and  Esther  A.  Poppell.  (See  R. 
5660)  The  directors  and  stockholders  suggested  many  program  ideas 
at  stockholders1  and  directors’  meetings.  (R.  1405)  All  of  the  ma¬ 
terial  was  discussed  in  Miami  at  16  formal  directors’  meetings  and 
12  formal  stockholders’  meetings.  (R.  1753-4)  A  great  many  informal 
meetings  were  also  held.  (R.  1754) 

It  follows  from  all  of  the  above  that  East  Coast  is  entitled  to  a 
preference  over  Biscayne  with  regard  to  the  preparation  of  policy 
and  proposals.  As  a  matter  of  fact,  Biscayne’ s  showing  in  this  respect 
is  so  weak  and  gives  such  evidence  of  abdication  of  authority  to  one 
person,  Niles  Trammell,  as  to  raise  a  question  of  the  basic  qualifica¬ 
tions  of  the  applicant  Biscayne. 
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Commission’s  arbitrary  decision.  The  Commission  decided 
that  the  applicants  were  substantially  equal  with  respect  to  "program 
policies  and  preparation  of  proposals."  (R.  5697)  In  a  footnote  in 
the  decision  (R.  5604),  the  Commission  mistakenly  states  that  "we 
find  that  former  NBC  employees  of  Mr.  Trammell  gave  a  good  deal 
of  assistance  *  *  *."  (Emphasis  supplied.)  The  record  is  clear  that 
help  was  secured  from  four  present  NBC  employees  and  one  former 
employee.  (R.  1017-8,  1024-5)  At  the  same  place  in  the  decision, 
the  Commission  attempts  to  minimize  the  failure  of  the  principals 
of  Biscayne  to  participate  actively  in  the  applicant’s  basic  policy 
and  programming  proposal  preparation  by  stating  that  there  is  no 
evidence  of  the  collaboration  of  the  NBC  personnel  on  the  policy 
statement  or  on  the  preparation  of  other  program  material,  which  was 
done  by  Mr.  LeGate  under  the  direction  and  supervision  of  Mr.  Trammell. 

B.  Staffing 

Principle.  As  the  decision  recognizes  implicitly,  the  applicants’ 
staffing  and  plans  for  staffing  their  respective  stations  is  a  subject  for 
comparative  consideration.  (R.  5607) 

Lawful  application  of  principle.  The  record  shows  that  Niles 
Trammell,  alone,  selected  Mr.  LeGate  as  the  proposed  television 
station  manager  without  consulting  the  other  principals  of  Biscayne 
(R.  1011)  and  that,  in  making  the  selection,  Mr.  Trammell  limited 
himself  to  choosing  between  Mr.  LeGate,  manager  of  WIOD,  and 
Mr.  Uridge,  manager  of  WQAM,  in  spite  of  the  fact  that  neither  man 
had  had  any  television  experience.  Mr.  LeGate,  the  proposed  tele¬ 
vision  station  manager,  has  never  produced,  written,  or  directed  a 
television  program.  (R.  1137)  He  selected  Mr.  Scott,  the  proposed 
chief  engineer,  realizing  that  Mr.  Scott  had  had  no  television  station 
experience  (Ibid. ),  and  then  proceeded  to  rely  on  Mr.  Scott’s  advice 
in  station  planning.  (R.  1133)  In  general,  Mr.  LeGate  demonstrated 
on  the  record  complete  unfamiliarity  with  the  operational  aspect  of  a 
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television  station.  (R.  1124,  1126,  1128-9,  1133)  Biscayne’s  personnel 
plans  call  for  giving  preference  to  inexperienced  members  of  the  staffs 
of  WQAM  and  WIOD  for  employment  at  the  television  station  even 
though  such  persons  have  not  had  experience  in  television  station 
operation.  (R.  1121-2)  The  chief  engineer,  Mr.  Scott,  has  not  only 
had  no  television  experience,  but  he  has  never  even  taken  the  trouble 
to  visit  Television  Station  WTVJ,  Miami,  or  Television  Station  WITV, 

Fort  Lauderdale,  Florida.  (R.  1074)  Biscayne’s  proposed  staff  does 
not  include  a  farm  director,  a  woman's  program  director,  a  music 
librarian,  or  a  sports  editor.  (R.  1022,  1129;  Ex.  5,  p.  5) 

On  the  other  hand,  East  Coast  has  selected  as  its  general  manager, 
Lee  Phillips,  a  vice-president,  director,  and  8%  stockholder,  who  has 
been  an  announcer,  a  chief  announcer,  and  program  director  of  a  Miami 
television  station.  As  program  director  he  was  responsible  for  the 
entire  programming  and  production  department  of  Station  WTVJ,  and 
was  directly  responsible  to  the  general  manager  of  the  station.  (R.  1283-4; 
Ex.  150)  Mr.  Phillips  has  also  operated  television  cameras,  turntables, 
mike  booms,  tape  recorders,  movie  projectors,  and  lighting  equipment. 

(R.  1360-1,  1348-9)  As  assistant  manager  in  charge  of  programming 
and  production,  Gail  W.  Compton,  a  2%  stockholder  of  East  Coast,  has 
had  experience  as  a  producer  and  creator  of  new  television  programs 
for  an  advertising  agency  in  Chicago  for  four  years  (Ex.  116).  East 
Coast’s  staff  includes  a  director  of  women’s  programs,  a  music  librarian, 
a  sports  director,  and  Mr.  Compton  will  personally  supervise  agri¬ 
cultural  programs.  East  Coast  will  employ  persons  experienced  in 
television  to  fill  the  various  staff  positions.  (R.  1361)  Such  experienced 
personnel  are  known  to  East  Coast  to  be  available  for  employment  in  the 
Miami  area.  (R.  1361,  1786) 

On  the  basis  of  the  above  facts,  it  must  be  concluded  that  East 
Coast  merits  a  preference  over  Biscayne  with  respect  to  staffing. 

Indeed,  the  emphasis  upon  inexperience  in  the  selection  of  a  staff  by 
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Biscayne  makes  Biscayne  easily  the  least  qualified  of  all  applicants 
in  this  proceeding  with  respect  to  staffing. 

Commissions  arbitrary  decision.  The  Commission  decided  that 
all  of  the  applicants  were  substantially  equal  with  respect  to  staffing. 

In  the  face  of  the  facts  cited  in  the  preceding  paragraph,  the  Com¬ 
mission  reached  its  Substantially  equalM  conclusion  on  the  basis  of 
a  preliminary  conclusion  on  the  subject  (R.  5683): 

"No  applicant  has  as  yet  completed  the  choice 
of  its  key  staff  complement.  Thus,  Biscayne  does 
not  yet  have  a  program  director;  East  Coast  and 
Sunbeam  have  employed  no  chief  engineer;  and  South 
Florida  has  not  selected  a  station  manager  or  a  chief 
engineer  though  it  has  named  an  assistant  station 
manager.  *  *  *  the  applicant  prevailing  here  will  be 
able  to  staff  adequately  *  *  *  and  we  make  no  choice 
among  the  applicants  in  this  respect. " 

In  the  findings  in  the  decision  (R.  5673),  the  Commission  arbitrarily 
fails  to  state  the  inexperience  of  Mr.  LeGate  and  Mr.  Scott  and, 
instead  of  stating  the  facts  concerning  the  affirmative  proposals  to 
employ  inexperienced  employees  of  WIOD  and  WQAM,  the  statement 
is  made  that  many  qualified  persons  in  various  branches  of  television 
operations  have  applied  to  Biscayne  for  employment  and  Biscayne 
expects  no  difficulty  in  securing  well  trained,  experienced  television 
personnel  for  supervisory  and  other  positions.  The  Commissions 
statements  are  clearly  arbitrary  rationalizations  instead  of  square 
findings  of  fact  and  reasonable  conclusions  therefrom. 

C.  Civic  Activities 

Principle.  Civic  activities  of  principals  of  a  broadcast  applicant 
are  meaningful  in  comparative  proceedings  only  to  the  extent  that  they 
demonstrate  familiarity  with  the  needs  and  interests  of  the  particular 
community  to  be  served.  The  Commission  ignores  civic  activities 
of  principals  in  communities  other  than  the  one  applied  for.  Even 
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where  a  principal  of  an  applicant  has  recently  moved  into  the  community 
applied  for,  and  asserts  that  he  will  participate  there  to  the  extent 
that  he  has  participated  elsewhere,  outside  civic  activities  have  been 
considered  irrelevant  comparatively.  (E.  g. ,  In  re  The  Radio  Station 
KFH  Co. ,  11  RR  1.) 

Lawful  application  of  principle.  Of  the  Biscayne  principals,  John  S. 
Knight  (17-1/2%  stockholder),  James  L.  Knight  (10%  stockholder), 

Daniel  J.  Mahoney  (no  stock),  Lee  Hills  (5%  stockholder),  James  M. 
LeGate  (3-1/2%  stockholder),  and  Owen  F.  Uridge  (5%  stockholder), 
have  been  active  in  civic  activities  in  Miami.  (R.  5606-15)  Thus,  41% 
of  the  ownership  of  Biscayne  has  been  active  in  Miami’s  civic  affairs, 
including  three  out  of  seven  directors. 

On  the  other  hand,  D.  Richard  Mead  (30.  6%  stockholder), 

Charles  Silvers  (30.6%  stockholder),  E.  Albert  Pallot  (8.4%  stockholder), 
William  Atwill,  Jr.  (8.4%  stockholder),  Joseph  J.  Or r  (2%  stockholder), 
Russell  Allen  Williams  (1%  stockholder),  Jack  O.  W.  Rash  (3%  stock¬ 
holder),  and  Esther  A.  Poppell  (1%  stockholder)  have  actively  taken 
part  in  civic  activities  in  Miami.  Thus,  85%  of  the  ownership  of  East 
Coast  has  been  active  in  Miami’s  civic  affairs,  including  four  out  of  five 
directors.  (R.  5615-23) 

Clearly,  East  Coast  is  entitled  to  a  preference  with  respect  to  civic 
activities  of  its  principals  in  comparison  with  Biscayne. 

Commission’s  arbitrary  decision.  The  Commission’s  decision 
states  that  the  applicants  are  ’’substantially  equal”  with  respect  to 
’’civic  participation.  ”  (R.  5697)  The  facts  clearly  do  not  support  the 
Commission’s  conclusions,  especially  because  stock  control  and  direc¬ 
torial  control  of  Biscayne  are  in  the  hands  of  persons  who  have  not  par¬ 
ticipated  in  civic  activities  in  Miami,  whereas  stock  control  and  direc¬ 
torial  control  of  East  Coast  is  in  the  hands  of  persons  who  have  parti¬ 
cipated  significantly  in  civic  activities  in  Miami. 
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V.  The  Commission  arbitrarily  maximized  the  prefer - 


pany,  10  RR  77.) 

Station  WIOD  on  numerous  occasions  decided  against  broadcasting 
available  educational  programs  in  favor  of  other,  non- educational  pro¬ 
grams,  even  though  it  had  not  achieved  the  0. 8%  educational  programs 
promised  the  Commission  in  renewal  applications.  (R.  1151)  In  addi¬ 
tion,  Station  WIOD,  under  the  direction  of  Mr.  LeGate,  did  not  adhere 
to  certain  limitations  in  the  Code  of  the  National  Association  of  Radio 
and  Television  Broadcasters  with  respect  to  commercial  practices  be¬ 
cause  of  the  necessity  for  making  money.  (R.  1153-4) 

Under  the  above-stated  facts  and  policy,  the  Commission  cannot 
find  Station  WIOD  and  WQAM  to  have  outstanding  past  broadcast  records. 
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til 

The  over-commercialization  of  WIOD  must  be  condemned  under  the  * 

precedent  of  In  re  Radio  Fort  Wayne,  9  RR  1221.  i 

► 

Commissions  arbitrary  decision.  The  Commission  concluded 
that  the  past  broadcast  records  of  WIOD  and  WQAM  were  good,  and  in 
some  respects  superior.  (R.  5685)  Under  the  cases  cited  in  the  pre¬ 
ceding  paragraph,  the  Commission  could  not  reasonably  arrive  at  its 
stated  conclusion.  But  the  Commission  went  further:  It  violated  the  * 

policy  of  its  recent  decision  in  the  McClatchy  case  (loc.  cit.  supra) 
by  attaching  great  weight  to  the  preference  in  this  case.  (R.  5697) 

A 

In  the  McClatchy  case,  an  exceptionally  fine,  outstanding  past  record 
was  awarded  a  slight  preference;  here  a  good  record,  and  in  some  (un¬ 
named)  respects  superior  record,  was  awarded  great  weight.  Again 
it  must  be  concluded  that  the  Commission  has  decided  the  instant  case  t 

arbitrarily.  ^ 


VI.  The  Commission  arbitrarily  gave  Biscayne  a 
preference  on  the  experience  of  its  principals 
in  Miami  in  addition  to  a  preference  on  the  past 
broadcast  records  of  Miami  Stations  WQAM  and 
WIOD,  controlled  by  the  same  principals . 


Here  appellant  relies  on  reason  rather  than  precedent.  Biscayne 
chose,  uniquely,  to  rely  in  its  affirmative  case  on  the  experience  of  its 
main  principals  -  the  Knight  group  and  Cox  group  -  in  Miami  only,  where 
each  owns  and  controls  a  standard  broadcast  station.  (R.  5691)  The 
respective  principals  acquired  their  Miami  broadcasting  experience 
solely  in  connection  with  their  respective  Miami  Stations  WIOD  and 
WQAM.  (Ibid.)  Having  received  a  preference  for  the  past  broadcast¬ 
ing  records  of  both  stations,  Biscayne Ts  principals  are  gratuitously 
blessed  by  the  Commission  with  a  second  preference  because  of  their 
allegedly  good  experience  in  connection  with  WIOD  and  WQAM.  In  other 
words,  Biscayne  gets  two  credits  for  broadcasting  experience  in  Miami: 
one  in  rem  (for  Stations  WIOD  and  WQAM,  qua  stations),  and  one  in 
personam  (for  the  persons  making  up  the  licensees  of  Stations  WIOD 
and  WQAM,  qua  persons). 


31 


* 


a 


Appellant  submits  that  the  Commission’s  peculiar  reasoning  is 
nothing  more  than  an  arbitrary  multiplication  of  a  single  preference  into 
two. 


VII.  The  Commission  arbitrarily  gave  Biscayne  a  strong 
preference  on  integration  of  ownership  and  manage¬ 
ment  based  on  experience  and  civic  responsivene'ss. 

Principle.  As  recognized  by  the  Commission  in  this  case,  inte¬ 
gration  of  ownership  and  management  is  a  relevant  comparative  criterion. 
Case  after  case  holds  that,  in  the  face  of  a  past  broadcast  record,  the 
criterion  is  ’’relegated  to  a  minor  role.  ”  (E.  g. ,  In  re  The  Radio  Sta¬ 
tion  KFH  Co. ,  11  RR  1,  103;  In  re  Petersburg  Television  Corp. ,  10 
RR  567;  In  re  Sacramento  Broadcasters,  Inc. ,  10  RR  615.) 

Lawful  application  of  principle.  With  respect  to  Biscayne,  integra¬ 
tion  of  ownership  and  management  is  limited  to  Mr.  Trammell  (15% 
stockholder),  Mr.  LeGate  (3-1/2%  stockholder),  and  Mr.  Scott  (3-1/2% 
stockholder).  (R.  5687)  Mr.  Trammell  will  be  general  manager  of  the 
proposed  television  station,  Station  WIOD -AM,  and  Station  WIOD-FM. 
(Ibid. )  In  addition,  he  will  perform  consultative  duties  for  the  National 
Broadcasting  Company.  (R.  980,  983,  1019)  Mr.  LeGate  will  manage 
the  proposed  television  station,  and  Mr.  Scott  will  be  the  chief  engineer 
of  the  proposed  television  station  and  AM  and  FM  stations.  (R.  5687) 

With  respect  to  East  Coast,  88%  of  the  ownership  has  been  inte¬ 
grated  in  the  management  of  its  proposed  station,  and  other  stockholders 
will  participate  in  specific  programs.  The  proposed  general  manager 
and  8%  stockholder,  Vice  President  and  director,  Mr.  Lee  Phillips, 
will  devote  full  time  to  the  television  station;  Mr.  Compton,  a  2%  stock¬ 
holder,  will  devote  full  time  to  the  station  as  assistant  general  manager 
in  charge  of  programming  and  production;  and  four  officers  and  direc¬ 
tors  owning  a  total  of  78%  of  the  stock  -  Messrs.  Silvers,  Mead,  Pallot, 
and  A  twill  -  will  each  spend  six  hours  weekly  at  the  station  in  connection 
with  various  aspects  of  management.  (R.  5687-8) 


Clearly,  then,  East  Coast  has  greater  integration  of  ownership 
and  management  than  Biscayne. 

Commissions  arbitrary  decision.  The  Commissions  decision 
is  as  follows: 

"In  integration  of  ownership  with  management,  the 
Commission  is  impressed  with  the  showing  made  by 
Biscayne  as  distinctly  superior  to  that  of  any  other 
applicant.  Here  stressed  is  the  meaningful  charac¬ 
ter  of  the  integration  shown  by  Biscayne,  in  terms 
of  strong  experience  for  the  responsibility  vested 
coupled  with  demonstrated  civic  responsiveness. " 

(R.  5697) 

The  facts  of  record  simply  do  not  support  the  Commissions  conclusion. 
While  the  record  shows  that  Mr.  Trammell  has  had  substantial  experi¬ 
ence  in  radio  as  an  employee  of  the  National  Broadcasting  Company, 
there  is  no  showing  in  the  record  that  Mr.  Trammell  has  ever  operated 
a  television  station.  Mr.  LeGate,  who  will  manage  the  television  sta¬ 
tion,  has  had  no  experience  in  television  broadcasting.  (R.  5614)  Mr. 
Scott,  the  chief  engineer  of  Biscayne,  has  had  no  experience  in  tele¬ 
vision  broadcasting.  (R.  1137,  1074)  Mr.  Trammell  has  had  no  civic 
activities  in  Miami.  (R.  5606-8) 

On  the  other  hand,  Mr.  Phillips  and  Mr.  Compton  of  East  Coast 
are  experienced  in  television  station  operational  matters,  and  85%  of 
the  stockholders  of  East  Coast  who  are  integrated  in  management  have 
outstanding  records  of  civic  activity  in  Miami.  (R.  1283-4,  1360-1, 
1348-9,  Ex.  116,  5615-23) 

However,  assuming  arguendo  the  Commission’s  view  of  the  ex¬ 
perience  and  civic  activities  of  Biscayne’s  Messrs.  Trammell,  LeGate, 
and  Scott,  the  Commission  cannot  -  except  arbitrarily  -  give  Biscayne 
any  more  than  a  minor  preference  on  integration  because  of  the  past 
broadcast  records  of  WIOD  and  WQAM.  (KFH,  Petersburg,  and  Sacra¬ 
mento  cases,  loc.  cit.  supra) 
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Vm.  The  Commission  erred  in  failing  to  give  bona 

fide  comparative  consideration  to  the  decisional 
factor  of  diversification  of  ownership  and  con¬ 
trol  of  the  media  of  mass  communications. 

This  point  is  concerned  with  the  Commission’s  reasoning  pro¬ 
cess  within  the  four  corners  of  its  decision;  it  is  not  concerned  with 
the  errors  discussed  above  which,  if  corrected,  would  require  the  de¬ 
nial  of  the  Biscayne  application. 

In  the  ”Summation”  of  the  decision  (R.  5697),  the  Commission 
states: 

’’That  factor  [diversification  of  media]  is  compara¬ 
tive,  and  must  not  be  permitted  to  outweigh  the  se¬ 
lection  of  the  applicant  most  fitted  to  bring  a  superior 
television  service  to  Miami.  ”  (Emphasis  supplied.) 

Obviously  the  Commission  did  not  give  bona  fide  comparative  considera¬ 
tion  to  diversification  of  the  media  of  mass  communications,  because  - 
being  a  comparative  factor  -  diversification  is  one  of  the  elements  of 
decision  which  must  be  weighed  to  determine  which  applicant  is  the 
’’most  fitted  to  bring  a  superior  television  service  to  Miami.  ”  (John¬ 
ston  Broadcasting  Co.  v.  Federal  Communications  Commission,  85 
App.  D.C.  40,  175  F.  (2d)  351) 

The  reasoning  process  which  led  to  the  above -quoted  revelation 
of  the  Commission’s  error  is  equally  erroneous.  Having  found  sub¬ 
stantial  equality  with  respect  to  several  comparative  criteria  and 
several  preferences  for  and  against  Biscayne  on  other  criteria,  the 
Commission  sub-totalled  the  comparative  box-score,  found  in  favor 
of  Biscayne,  and  then  considered  whether  the  adverse  consequences  of 
diversification  were  really  serious  enough  to  ’’overcome  the  superior¬ 
ities”  achieved  by  Biscayne  otherwise  (R.  5697).  In  sum,  the  Commis¬ 
sion’s  ultimate  conclusions  partake  more  of  the  reasoning  and  language 
of  the  advocate  (for  Biscayne)  than  the  judge,  and  confirm  the  arbitrari¬ 
ness  of  the  Commission’s  entire  decision. 
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IX.  Appellant  was  arbitrarily  deprived  of  a  fair  heart  ¬ 
ing  by  the  refusal  of  the  Commission  to  require 
Biscayne  to  disclose  information  requested  by 
appellant,  and  to  permit  cross-examination  of 
Biscayne's  witnesses,  concerning  the  broadcast 
stations  and  newspapers  outside  Miami  in  which 
Biscayne's  principals  held  ownership,  controlling, 
and  official  interests. 

Under  the  Commission's  procedure  in  effect  at  the  time  of  the 
hearing  in  this  case,  the  Commission  established  general  issues  or 
areas  in  which  the  applicants  should  be  compared.  It  was  then  the 
function  of  the  Examiner  and  the  parties  to  work  out  the  specific  and 
particular  issues  in  hearing  and  arrive  at  "points  of  reliance"  for  each 
applicant  against  the  others.  Asa  matter  of  fact,  it  is  quite  clear  that 
the  Commission's  issues  stated  in  the  order  designating  the  applications 
for  hearing  would  not  meet  the  requirements  of  Section  309(b)  of  the 
Communications  Act.  (Supp. ,  1  and  2;  Report  and  Order,  In  the  Matter 
of  the  Revision  of  the  Commission's  Rules  Relating  to  Broadcast  Hear¬ 
ings,  10  RR  1577-8) 

The  Commission  has  expressly  acknowledged  that  the  information 
supplied  in  the  applicants'  respective  application  forms  for  construction 
permit  did  not  provide  adequate  factual  information  for  opposing  parties 
in  comparative  proceedings  to  prepare  the  specific  issues  known  as 
"points  of  reliance. "  (Ibid.)  Therefore,  when  the  Commission  sent  to 
the  mutually  exclusive  applicants  the  so-called  "McFarland  Letters, " 
it  required  the  parties  to  supply  detailed  supplementary  material  con¬ 
cerning  their  proposals  and  applications  to  enable  the  parties  to  prepare 
points  of  reliance.  A  uniform  attachment  to  the  'McFarland  Letters" 
in  broadcast  cases  prescribed  six  areas  in  which  supplementary  infor¬ 
mation  was  to  be  furnished,  including  "Background  and  Experience, " 
and  the  attachment  expressly  stated  that  other  information  might  be 
required  of  the  applicants  by  the  Examiner. 


35 


There  is  no  question,  of  course,  that  the  matter  of  diversifica¬ 
tion  of  other  media  of  mass  communication  was  involved  in  the  instant 
proceeding  because  of  the  other  television,  standard,  and  FM  broad¬ 
cast  stations  and  the  newspapers  in  which  principals  of  Biscayne  held 
various  types  of  ownership  and  official  interests.  Biscayne  refused 
requests  by  the  other  applicants  for  information  concerning  the  exis¬ 
tence  of  any  Mtie-in,  group  discount,  or  frequency  discount  rates"  in¬ 
volved  in  the  advertising  accounts  of  any  of  the  newspaper  and/or  radio 
operations  in  which  the  Knights  or  Cox  had  financial  and  other  interests, 
and  the  program  logs  for  the  composite  weeks  analyzed  in  the  last  re¬ 
newal  applications  of  Stations  WIOD  and  WQAM,  Miami;  WHIO  and 
WHIO-TV,  Dayton,  Ohio;  WSB  and  WSB-TV,  Atlanta,  Georgia;  WAKR, 
Akron,  Ohio;  and  WIND,  Chicago.  (R.  617)  The  ground  for  the  refusal 
of  Biscayne  to  furnish  such  information  was  that  Biscayne  would  not 
rely  affirmatively  on  the  experience  and  background  of  its  principals 
in  the  operation  of  the  said  broadcast  stations.  (Ibid.)  The  Examiner 
refused  to  require  Biscayne  to  supply  the  requested  information  on  the 
ground  that  it  was  not  Biscayne  which  had  the  interests  in  the  other 
media  of  mass  communications  outside  Miami,  but  only  certain  offi¬ 
cers,  directors,  and  stockholders  of  Biscayne  who  did  not  control  Bis¬ 
cayne,  and  because  the  subject  application  of  Biscayne  was  for  Miami 
only.  (R.  909,  910)  The  Commission  supports  the  Examiner's  ruling. 
(R.  5646) 

(It  should  be  pointed  out  to  the  Court  that  appellant  had  available 
to  it  no  other  discovery  procedure  for  ascertaining  the  facts  requested, 
which  were  peculiarly  within  the  knowledge  of  the  Biscayne  applicant.) 

Biscayne  has  relied  on,  and  obtained  in  the  Commission's  deci¬ 
sion,  a  preference  against  appellant  based  upon  broadcasting  experi¬ 
ence  in  Miami  only.  Appellant  has  been  denied  the  opportunity  to  dis¬ 
cover  the  basic  facts  of  the  total  experience  of  Biscayne' s  principals 
in  the  broadcasting  and  newspaper  media,  and  has  been  arbitrarily 


limited  to  the  background  and  experience  of  Biscayne's  principals  in 
radio  broadcasting  and  newspaper  publishing  in  the  Miami  area. 

The  Commissions  evaluation  of  past  broadcast  experience  and 
general  background  of  applicants  and  their  owners  depends,  of  course, 
on  the  quality  of  their  experience  and  background.  Thus,  it  would  be 
possible  for  Biscayne's  principals  to  have  performed  in  the  public  in¬ 
terest  in  Miami  but  performed  contrary  to  the  public  interest  in  other 
areas.  The  appellant  was  entitled  to  know  the  facts  so  that  it  could  ad¬ 
duce  evidence  on  these  matters,  and  at  least  check  the  accuracy  of  the 
renewal  applications'  representations  for  the  named  stations. 

Inasmuch  as  the  Commission's  general  comparative  issues  were 
not  adequate  notice  in  themselves  to  the  appellant  and  all  parties  of  the 
issues  in  the  comparative  proceeding,  it  follows  that  adequate  points 
of  reliance  were  necessary  to  provide  adequate  notice  of  the  issues  in 
this  case  and  to  provide  a  fair  hearing  under  Section  309(b)  of  the  Act. 
Because  the  Examiner  and  the  Commission  refused  to  require  Biscayne 
to  furnish  sufficient  supplementary  information  in  the  field  of  Biscayne's 
principals'  activities  in  other  media  outside  Miami,  appellant  was  de¬ 
nied  the  opportunity  to  prepare  legally  adequate  points  of  reliance  or 
issues  on  the  subject  of  Biscayne’s  principals'  background  and  ejqperience 
in  the  field  of  broadcasting  and  diversification  of  the  media  of  mass  com¬ 
munications.  For  the  above-stated  reasons,  the  case  should  be  remanded 
to  the  Commission  with  instructions  to  reopen  the  record  and  permit  ap¬ 
pellant  to  secure  the  requested  information  from  Biscayne  and  present 
evidence  and  cross-examine  Biscayne's  principals  with  respect  to  the 
matters  indicated  above. 

The  error  of  the  Examiner  and  the  Commission  in  this  matter  was 
not  cured  at  the  hearing  itself,  because  cross-examination  of  Biscayne's 
principals  in  this  field  was  not  permitted.  (R.  1226,  1228-9,  1231-3) 
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X.  The  Commission  denied  appellant  a  fair  hearing  by 
considering  and  acting  on  appellants  exceptions  and 
oral  argument  after  "review,  analysis  and  comment 
on  the  factual,  legal  and  technical  matters  involved" 
by  the  Commissions  Office  of  Opinions  and  Review, 
contrary  to  the  provisions  of  Section  5(c)  of  the 
Communications  Act. 

Section  5(c)  of  the  Communications  Act  of  1934,  as  amended, 
limits  the  function  of  the  "review  staff"  (the  Commissions  "Office 
of  Opinions  and  Review")  between  the  Examiner1  s  initial  decision  and 
oral  argument  in  adjudicatory  broadcast  cases  before  the  Commission 
to  preparing  "a  compilation  of  the  facts  material  to  the  exceptions  and 
replies  thereto  filed  by  the  parties.  ”  (Supp. ,  2-3)  Pursuant  to  Sec¬ 
tion  5(c)  of  the  Act,  the  Commission  adopted  Rule  0. 141,  which  included 
the  statutory  limitation  on  the  Office  of  Opinions  and  Review.  (Supp. , 

4-5) 

However,  on  May  19,  1955,  the  Commission  gave  public  notice 
that  the  Office  of  Opinions  and  Review  would,  between  initial  decision 
and  oral  argument  on  exceptions,  provide  the  Commission  with  "review, 
analysis  and  comment  on  the  factual,  legal  and  technical  matters  involved. " 
(Supp. ,  5-6) 

Oral  argument  in  this  case  was  held  before  the  Commission  on 
May  2,  1956.  It  must  be  presumed  that  the  Commission  followed  its  pub¬ 
licly  announced  procedures  and  received  from  its  review  staff,  prior  to 
oral  argument,  "review,  analysis  and  comment  on  the  factual,  legal  and 
technical  matters  involved"  in  appellant’s  exceptions.  This,  as  stated 
by  one  Commissioner  dissenting  from  the  public  notice  of  May  19,  1955, 
exceeded  the  functions  of  the  review  staff  specifically  authorized  under 
Section  5(c)  of  the  Act  and  disregarded  the  limitations  of  the  Section. 

The  interposition  of  the  review  staff  as  an  advocate  or  extra- 
statutory  judicial  advisor  between  the  appellant  and  the  Commission 
contrary  to  law  is  prejudicial' to  appellant,  for  appellant  was  not 
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informed  of  the  review  staff1  s  advice  to  the  Commission  and  could  not, 
therefore,  evaluate  its  impact  and  take  remedial  measures,  if  needed. 
Consequently,  appellant  has  been  denied  a  fair  hearing. 

CONCLUSION 

For  the  foregoing  reasons,  appellant  prays  that  the  Court  enter 
its  order  reversing  and  setting  aside  the  decision  of  the  Federal  Com¬ 
munications  Commission  and  remanding  the  case  to  the  Commission 
for  further  proceedings  consistent  with  law. 

Respectfully  submitted, 

Arthur  W.  Scharfeld 
Attorney  for  Appellant 

752  National  Press  Building 
Washington  4,  D.  C. 

July  16,  1956 
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SUPPLEMENT 
Statute  Involved 

The  statute  involved  is  the  Communications  Act  of  1934  (47  U.S.C. 
Section  151  et  seq;  Act  of  June  19,  1934,  c.  652,  48  Stat.  1064),  as 
amended.  The  most  pertinent  amendments  are  those  contained  in  the 
Communications  Act  Amendments,  1952, "  Public  Law  554  (82d  Cong.), 
approved  July  16,  1952,  66  Stat.  711. 

Sec.  307.  (a)  The  Commission,  if  public  convenience,  interest 
or  necessity  will  be  served  thereby,  subject  to  the  limitations  of  this 
Act,  shall  grant  to  any  applicant  therefor  a  station  license  provided  for 
by  this  Act.  *  *  * 

Sec.  309.  (a)  If  upon  examination  of  any  application  provided  for 
in  Section  308  the  Commission  shall  find  that  public  interest,  convenience, 
and  necessity  would  be  served  by  the  granting  thereof,  it  shall  grant  such 
application. 

(b)  If  upon  examination  of  any  such  application  the  Commis¬ 
sion  is  unable  to  make  the  finding  specified  in  subsection  (a),  it  shall 
forthwith  notify  the  applicant  and  other  known  parties  in  interest  of  the 
grounds  and  reasons  for  its  inability  to  make  such  finding.  Such  notice, 
which  shall  precede  formal  designation  for  a  hearing,  shall  advise  the 
applicant  and  all  other  known  parties  in  interest  of  all  objections  made 
to  the  application  as  well  as  the  source  and  nature  of  such  objections. 
Following  such  notice,  the  applicant  shall  be  given  an  opportunity  to 
reply.  If  the  Commission,  after  considering  such  reply,  shall  be 
unable  to  make  the  finding  specified  in  subsection  (a) ,  it  shall  formally 
designate  the  application  for  hearing  on  the  grounds  or  reasons  then 
obtaining  and  shall  notify  the  applicant  and  all  other  known  parties  in 
interest  of  such  action  and  the  grounds  and  reasons  therefor,  specifying 
with  particularity  the  matters  and  things  in  issue  but  not  including  issues 
or  requirements  phrased  generally.  The  parties  in  interest,  if  any, 
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who  are  not  notified  by  the  Commission  of  its  action  with  respect  to  a 
particular  application  may  acquire  the  status  of  a  party  to  the  proceed¬ 
ing  thereon  by  filing  a  petition  for  intervention  showing  the  basis  for 
their  interest  at  any  time  not  less  than  ten  days  prior  to  the  date  of  hear¬ 
ing.  Any  hearing  subsequently  held  upon  such  application  shall  be  a 
full  hearing  in  which  the  applicant  and  all  other  parties  in  interest 
shall  be  permitted  to  participate  but  in  which  both  the  burden  of  pro¬ 
ceeding  with  the  introduction  of  evidence  upon  any  issue  specified  by 
the  Commission,  as  well  as  the  burden  of  proof  upon  all  such  issues, 
shall  be  upon  the  applicant.  *  *  * 

Sec.  402.  (b)  Appeals  may  be  taken  from  decisions  and  orders 
of  the  Commission  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  in  any  of  the  following  cases: 

(1)  By  any  applicant  for  a  construction  permit  or  sta¬ 
tion  license  whose  application  is  denied  by  the  Commission.  *  *  * 

Sec.  5.  (c)  The  Commission  shall  establish  a  special  staff  of  em¬ 
ployees,  hereinafter  in  this  Act  referred  to  as  the  "review  staff",  which 
shall  consist  of  such  legal,  engineering,  accounting,  and  other  person¬ 
nel  as  the  Commission  deems  necessary.  The  review  staff  shall  be 
directly  responsible  to  the  Commission  and  shall  not  be  made  a  part 
of  any  bureau  or  divisional  organization  of  the  Commission.  Its  work 
shall  not  be  supervised  or  directed  by  any  employee  of  the  Commis¬ 
sion  other  than  a  member  of  the  review  staff  whom  the  Commission  may 
designate  as  the  head  of  such  staff.  The  review  staff  shall  perform  no 
duties  or  functions  other  than  to  assist  the  Commission,  in  cases  of 
adjudication  (as  defined  in  the  Administrative  Procedure  Act)  which 
have  been  designated  for  hearing,  by  preparing  a  summary  of  the  evi¬ 
dence  presented  at  any  such  hearing,  by  preparing,  after  an  initial  de¬ 
cision  but  prior  to  oral  argument,  a  compilation  of  the  facts  material 
to  the  exceptions  and  replies  thereto  filed  by  the  parties,  and  by  pre¬ 
paring  for  the  Commission  or  any  member  or  members  thereof,  with¬ 
out  recommendations  and  in  accordance  with  specific  directions  from 
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the  Commission  or  such  member  of  members,  memoranda,  opinions, 
decisions  and  orders.  The  Commission  shall  not  permit  any  employee 
who  is  not  a  member  of  the  review  staff  to  perform  the  duties  and  func¬ 
tions  which  are  to  be  performed  by  the  review  staff;  but  this  shall  not 
be  considered  to  limit  the  duties  and  functions  which  any  assistant  or 
secretary  appointed  pursuant  to  Section  4(f)  (2)  may  perform  for  the 
commissioner  by  whom  he  was  appointed. 

Regulations  Involved 

The  regulations  involved  are  those  of  the  Federal  Communications 
Commission,  1  Pike  and  Fischer,  Radio  Regulation. 


Rule  3.  636  Multiple  ownership.  -  (a)  No  license  for  a  television 
broadcast  station  shall  be  granted  to  any  party  (including  all  parties 
under  common  control)  if: 

(1)  Such  party  directly  or  indirectly  owns,  operates,  or 
controls  another  television  broadcast  station  which  serves  substantially 
the  same  area;  or 

(2)  Such  party,  or  any  stockholder,  officer  or  director  of 
such  party,  directly  or  indirectly  owns,  operates,  controls,  or  has  any 
interest  in,  or  is  an  officer  or  director  of  any  other  television  broadcast 
station  if  the  grant  of  such  license  would  result  in  a  concentration  of 
control  of  television  broadcasting  in  a  manner  inconsistent  with  public 
interest,  convenience,  or  necessity.  In  determining  whether  there  is 
such  a  concentration  of  control,  consideration  will  be  given  to  the  facts 
of  each  case  with  particular  reference  to  such  factors  as  the  size,  ex¬ 
tent  and  location  of  area  served,  the  number  of  people  served,  and  the 
extent  of  other  competitive  service  to  the  areas  in  question.  The  Com¬ 
mission,  however,  will  in  any  event  consider  that  there  would  be  such  a 
concentration  of  control  contrary  to  the  public  interest,  convenience  or 
necessity  for  any  party  or  any  of  its  stockholders,  officers  or  directors 

_ i 
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to  have  a  direct  or  indirect  interest  in,  or  be  stockholders^  officers, 
or  directors  of,  more  than  seven  television  broadcast  stations,  no 
more  than  five  of  which  may  be  in  the  VHF  band. 

NOTE  1:  The  word  "control"  as  used  herein  is  not  limited  to  majority 
stock  ownership,  but  includes  actual  working  control  in 
whatever  manner  exercised. 

NOTE  2:  In  applying  the  provisions  of  paragraph  (a)  of  this  section 
to  the  stockholders  of  a  corporation  which  has  more  than 
50  voting  stockholders,  only  those  stockholders  need  be 
considered  who  are  officers  or  directors  or  who  directly  or 

indirectly  own  1%  or  more  of  the  outstanding  voting  stock. 

♦  *  * 

Rule  0. 141  The  Office  of  Opinions  and  Review.  -  This  office  con¬ 
sists  of  legal,  engineering,  accounting  and  other  personnel  and  is 
headed  by  a  Chief.  It  is  not  a  part  of  any  bureau  or  divisional  organi¬ 
zation  of  the  Commission.  Under  the  supervision  of  and  directly  re¬ 
sponsible  to  the  Commission,  the  Office  of  Opinions  and  Review  assists 
the  Commission,  at  its  direction,  in  cases  of  adjudication  (as  defined 
in  the  Administrative  Procedure  Act  and  such  other  cases  as  by  Com¬ 
mission  policy  are  handled  in  the  same  manner)  which  have  been  desig¬ 
nated  for  hearing,  (1)  by  preparing  digests  of  evidence  in  such  hearings; 
(2)  by  preparing,  after  an  initial  decision  but  prior  to  oral  argument, 
a  compilation  of  the  facts  material  to  the  exceptions  and  replies  thereto 
filed  by  the  parties;  (3)  by  preparing,  without  recommendations  and  in 
accordance  with  specific  directions  from  the  Commission,  memoranda, 
opinions,  decisions  and  orders,  in  connection  with  (a)  appeal  to  and  re¬ 
view  by  the  Commission  of  initial  decisions  in  such  proceedings;  (b) 
appeal  to  and  review  by  the  Commission  of  rulings  on  motions,  petitions 
and  other  interlocutory  matters  in  such  proceedings;  and  (c)  determina¬ 
tion  by  the  Commission  of  petitions  for  rehearing,  reconsideration,  and 
reargument  following  final  decision  in  such  proceedings;  and  (4)  by. pre¬ 
paring  compilations  of  fact,  recommendations  for  disposition, 
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memoranda  and  orders  in  connection  with  petitions  for  grant  without 
hearing  when  hearing  has  not  commenced. 


FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.C. 

PUBLIC  NOTICE 
20145 

May  19,  1955 

OFFICE  OF  OPINIONS  AND  REVIEW  FUNCTIONS 

The  Commission  announced  the  following  action,  taken  on  May  4, 
concerning  functions  of  the  Office  of  Opinions  and  Review: 

’’The  Commission  determined  that  under  Section  5(c)  of  the 
Communications  Act  the  Office  of  Opinions  and  Review  may  be  assigned 
the  function  of  summarizing  interlocutory  pleadings  in  cases  of  adju¬ 
dication  designated  for  hearing,  which  should  include  review,  analysis 
and  comment  on  the  factual,  legal  and  technical  matters  involved.  The 
Commission  further  determined  that,  in  connection  with  the  summariz¬ 
ing  of  the  evidence  and  the  compiling  of  the  facts  material  to  the  excep¬ 
tions  and  replies  after  the  issuance  of  an  Initial  Decision,  the  function 
of  the  Office  of  Opinions  and  Review  should  include  review,  analysis 
and  comment  on  the  factual,  legal  and  technical  matters  involved.  The 
Commission  instructed  said  Office  to  perform  such  functions  with  the 
following  restrictions:  (1)  Such  Office  shall  only  perform  its  aforesaid 
function  of  review,  analysis  and  comment  prior  to  the  holding  of  oral 
argument  before  the  Commission,  except  that  this  shall  not  prevent  the 
performance  of  such  function  with  respect  to  petitions  for  reconsidera¬ 
tion  and  rehearing  filed  after  issuance  of  a  final  decision,  and  (2)  the  per 
formance  of  the  aforesaid  function  shall  not  include  the  making  of  any 
recommendations  to  the  Commission  by  the  Office  of  Opinions  and 
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Review.  (Commissioner  Hyde  dissenting  and  stating:  TI  object  to 
the  Commissions  action  of  this  date  undertaking  by  minute  entry  to 
assign  to  the  Office  of  Opinions  and  Review  duties  and  functions  ex¬ 
ceeding  those  specifically  authorized  under  Section  5(c)  of  The  Act 
and  disregarding  the  limitations  of  the  same  section.  f)M 


CERTIFICATE  OF  SERVICE 

I,  Arthur  W.  Scharfeld,  hereby  certify  that  I  posted  copies  of 
the  foregoing  "Brief  for  Appellant  in  No.  13, 181"  by  United  States 
mail,  first-class,  postage  prepaid,  on  this  16th  day  of  July,  1956,  at 
Washington,  D.C. ,  to  the  following: 

Richard  A.  Solomon,  Esq. 

Assistant  General  Counsel 

Federal  Communications  Commission,  Appellee 

Washington,  D.C. 

Duke  M.  Patrick,  Esq. 

810  Colorado  Building 
Washington,  D.C. 

Attorney  for  Biscay ne  Television  Corporation, 
Intervenor 

Peter  Shuebruk,  Esq. 

1001  Connecticut  Ave. ,  N.  W. 

Washington,  D.C. 

Attorney  for  Appellant  in  No.  13, 183 

Bernard  Koteen,  Esq. 

836  Wyatt  Building 
Washington,  D.C. 

Attorney  for  Appellant  in  No.  13, 180 


/s/  Arthur  W.  Scharfeld 

Arthur  W.  Scharfeld 
7  52  National  Press  Building 
Washington  4,  D.C. 
Attorney  for  East  Coast 
Television  Corporation 


BRIEF  FOR  APPELLEE 


United  States  Court  of  Ap^r 
For  the 

District  of  Columbia  Ci~r;ut 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUITS 

No.  13,  180 


CLERK 


SUNBEAM  TELEVISION  CORPORATION,  Appellant 


FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 

No.  13,  181 

EAST  COAST  TELEVISION  CORPORATION.  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 

No.  13,183 

SOUTH  FLORIDA  TELEVISION  CORPORATION,  Appellant 


FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 


ON  APPEALS  FROM  A  DECISION  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 


JfcuoJX 


WARREN  E.  BAKER, 
*'  Counsel 


RICHARD  A.  SOLOMON, 

Assistant  General  Counsel 

HENRY  GELLER 
v Counsel 

Federal  Communications 
Commission 
Washington  25,  D.  C. 


STATEMENT  OF  QUESTIONS  PRESENTED 


The  questions  presented  by  these  cases  were  stipulated 
by  the  parties  and  approved  by  the  Court  in  its  order  dated 
June  6,  1956.  The  questions,  as  stipulated,  are  as  follows: 

1.  Whether  the  Commission  commited  reversible  error 
and  deprived  Appellants  of  a  fair  hearing  by: 

(a)  its  refusal  to  require  Intervenor  to  dis¬ 
close  information,  and  to  permit  cross-examination 
and  the  introduction  of  evidence  concerning  those 
broadcast  stations  outside  of  Miami,  in  which 
Intervenor’s  principals  hold  an  ownership  interest; 

(b)  its  consideration  of  the  review,  analysis 
and  comments  on  Appellants®  exceptions  and  oral 
argument  by  the  Commission's  Office  of  Opinions 
and  Review,  in  view  of  the  provisions  of  Section 
5(c)  of  the  Communications  Act; 

(c)  failing  to  make  specific  rulings  upon  each 
relevant  and  material  exception  and  contention 
presented  by  Appellants; 

(d)  the  participation  of  Commissioner  Mack 

in  the  Commission’s  deliberation  and  action,  even 
though  he  had  not  been  present  at  the  oral  argument. 

2.  Whether  the  Commission  erred  in  failing  to  find 
and  conclude  that  the  Biscayne  proposal  constituted  a 
violation  of  Sections  3.35  and  3.240  of  the  Commission’s 
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Rules  and  the  Commission's  policy  underlying  those  rules, 
3,  In  its  decision  in  the  comparative  proceeding 
involving  the  competing  applications  of  Appellants  and 
Intervenor,  did  the  Commission  make  proper  and  adequate 
findings  and  conclusions  with  respect  to  all  relevant  and 
significant  points  of  difference  between  the  parties,  and 
was  the  Commission's  evaluation  of  these  factors  in  reach 
ing  its  decision  erroneous?* 


*  Neither  Appellee  nor  Intervenor  necessarily  concedes 
factual  assertions,  if  any,  implicit  in  these  questions, 
and  they  reserve  the  right  to  argue  that  Questions  1(b), 
(c),  and  (d)  are  not  properly  before  the  Court. 

Questions  1(c),  1(d),  and  2  were  not  briefed  by  Appel¬ 
lants, 


(ii ) 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  13,  180 

SUNBEAM  TELEVISION  CORPORATION,  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 

No.  13,  181 

EAST  COAST  TELEVISION  CORPORATION,  Appellant 
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FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 

No.  13,  183 

SOUTH  FLORIDA  TELEVISION  CORPORATION,  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 

APPEALS  FROM  A  DECISION  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 

BRIEF  FOR  APPELLEE 

COUNTERSTATEMENT  OF  THE  CASE 
Appellants  in  these  consolidated  cases  have  written 
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separate  and  somewhat  argumentative  statements  emphasizing 
different  aspects  of  the  Commission's  action  here  under  re¬ 
view.  It  is  believed  that  a  brief,  unified,  and  non- 
argumentati ve  statement  of  the  entire  proceeding  would  be 
of  assistance  to  the  Court. 

These  consolidated  cases  involve  appeals  by  Sunbeam 
Television  Corporation  (Sunbeam),  East  Coast  Television 
Corporation  (East  Coast)  and  South  Florida  Television  Cor¬ 
poration  (South  Florida)  from  a  decision  of  the  Commission 
adopted  on  January  18,  1956  ’and  released  January  20,  1956, 
granting  the  application  of  Biscayne  Television  Corporation 
(Biscayne)  for  a  construction  permit  for  a  new  television 
station  to  operate  on  Channel  7  in  Miami,  Florida,  and 
denying  the  mutually  exclusive  applications  of  appellants  for 
the  same  authorization  (R.  4971-5081).  The  relevant  facts 
are  as  follows: 

The  mutually  exclusive  applications  of  the  above  parties 
for  Channel  7  in  Miami  were  designated  for  hearing  on 
January  20,  1954.  With  one  exception  no  longer  pertinent 
here,  the  Commission's  order  of  designation  found  each  of 
the  four  parties  technically,  legally  and  financially 
qualified.  (R.  4971.)  The  only  issue  set  out  in  the 
Commission's  order  which  is  pertinent  to  this  appeal  is 
the  following  (R.  4972-3): 

To  determine  on  a  comparative  basis  which  of  the 
operations  proposed  in  the  above-entitled  applications 
would  best  serve  the  public  interest,  convenience  and 
necessity  in  the  light  of  the  record  made  with  respect 
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to  the  significant  differences  among  application 
as  to: 

(a)  The  background  and  experience  of  each  of 
the  above-named  applicants  having  a  bearing 

on  its  ability  to  own  and  operate  the  proposed 
television  station. 

(b)  The  proposals  of  each  of  the  above-named 
applications  with  respect  to  the  management 
and  operation  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each  of 
the  above-entitled  applications. 

The  hearing  among  the  four  applicants  opened  on 
February  19,  1954,  and  the  hearing  record  was  closed  on 
June  17,  1954.  After  the  filing  of  proposed  findings  by 
the  applicants,  the  Examiner  on  January  18,  1955  released 
his  initial  decision.  (R.  4973.)  The  Examiner  concluded 
that  Biscayne  should  be  awarded  the  permit,  chiefly  be¬ 
cause  of  the  past  AM  broadcast  record  in  the  Miami  area 
and  the  broadcasting  experience  of  its  principals 
(R.  4480-4546). 

Exceptions  to  the  initial  decision  were  filed  by  the 
three  applicants  and  the  Chief  of  the  Broadcast  Bureau, 
and  reply  thereto  was  made  by  Biscayne.  The  Commission 
heard  oral  argument  on  these  exceptions  en^  banc  on  May  2, 
1955.  (R.  4973.) 

The  Commission  adopted  its  decision  on  January  18, 
1956  (released  January  26,  1956).  Before  reaching  its 
substantive  judgment,  a  procedural  matter  was  taken  up  — 
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the  propriety  of  certain  rulings  of  the  Examiner  con¬ 
cerning  programming  data  pertaining  to  stations  outside 
the  Miami  area  in  which  principals  of  Biscayne  held 

interest  (R.  5015-17).  These  principals,  the  Knights 

1/ 

and  James  M.  Cox,  in  addition  to  controlling  two  stations 
in  Miami  (WIOD  and  WQAM),  owned  or  had  significant 
stock  itft$rests  in  stations  located  in  Atlanta,  Dayton, 
Akron  and  Chicago  (WHIO,  WHIO-TV,  WSB,  WSB-TV,  WAKE, 
WAKR-TV,  WIND){R.  4977-80).  Appellants  East  Coast  and 
Sunbeam  requested  certain  program  log  analyses  and  program 
logs  for  all  these  stations  (R.  907,  7939,  5015). 

The  Examiner  rejected  the  requests,  chiefly  on  the 
ground  that  the  requests  in  the  absence  of  any  showing  or 
charge  against  these  stations,  were  "fishing  expeditions" 
which  would  result  in  s'erious  delay  in  view  of  the  number 
of  stations  involved  (R.  5.015-6,  625).  During  the  taking 
of  testimony,  the  Examiner  repeated  the  grounds  for  his 
ruling  (R.  1232,  1234). 

The  Commission,  in  passing  on  the  exceptions  to  this 
ruling,  stated  that  the  evidence  in  question  could  be 
relevant  (R.  5016-7).  It  affirmed  the  Examiner,  however, 
pointing  out  that  appellants,  under  the  points  of  reliance 

1/  John  S.  and  James  L.  Knight  own  27J£%  of  Biscayne;  James 
M.  Cox,  Jr.  owns  30&%.  Other  stockholders  owning  27%  of 
the  outstanding  Biscayne  stock  are  associated  either  with 
the  Cox  or  Knight  group  (R.  4975). 
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procedure  then  in  effect,  had  the  burden  of  coming  forward 

with  evidence  supporting  a  point  directed  to  these  past 

2/ 

records  and  had  failed  to  do  so;  that  although  appellants 
had  examined  the  Commission's  files  which  contained  ex¬ 
tensive  past  broadcast  material  as  to  these  stations,  and 
had  stated  they  had  matters  they  wished  to  raise,  they  had 
not  in  fact  raised  a  single  point  against  the  noted  non-Miami 
stations  of  the  Biscayne  principals  nor  had  they  made  any 
tender  or  offer  of  proof  at  any  stage  of  the  proceeding;  and 
that  in  the  absence  of  a  single  specification  supporting  the 
request  for  logs,  that  request  was  properly  denied  as  a 
fishing  expedition  (R.  5016).  Finally,  the  Commission  observed 
that  evidence  as  to  the  non-Miami  stations  would,  in  any  event, 
have  little  significance  in  view  of  the  much  more  detailed 
important  evidence,  which  was  submitted  and  tested  by  cross- 
examination,  of  the  past  records  of  the  two  stations  owned 
by  Biscayne  principals  and  located  in  the  actual  community 
in  which  Biscayne  was  applying  for  the  television  construction 
permit  (R.  5017). 

The  Commission  then  turned  to  the  determination  of  the 
best  qualified  applicant.  It  found  that  the  applicants  were 
substantially  equal  in  such  areas  of  comparison  as  proposed 
programming  and  programming  policies,  studios,  equipment, 

2/  Of  the  three  appellants.  South  Florida  only  advanced  such 
a  point  of  reliance  (R.  5077-8). 


staffing,  and  civic  participation,  and  accbrdingly  awarded 
no  preference  on  these  scores  (R.  5050-2,  5055),  On  the 
factor  of  local  residence,  all  applicants  made  substantial 
showings  but  because  of  their  "percentage  superiority”. 

East  Coast  and  Sunbeam  were' awarded  slight  preferences 
(R.  5054-5).  All  the  appellants  were  awarded  a  preference 
over  Biscayne  on  the  relatively  minor  or  "secondary”  factor, 
diversification  of  occupation  of  principals  (R.  5055-6). 
Biscayne,  in  view  of  the  newspaper  and  broadcast  holdings 
of  its  principals  (the  Knights  and  Cox)  both  in  the  Miami 
area  and  in  states  other  than  Florida,  was  found  to  be  at 
a  significant  disadvantage  on  diversification  of  control  of 
the  media  of  mass  communications  (R.  5062-65).  On  the  other 
hand,  Biscayne  was  found  to  be  superior  and  to  warrant 
significant  preferences  on  broadcasting  experience,  past 
broadcast  record  of  its  principals  in  the  Miami  area,  and 
integration  of  ownership  and  management  (R.  5053-4,  5056-59). 
In  the  final  judgment,  the  Commission  concluded  that  the 
preferences  favoring  Biscayne  outweighed  those  in  favor  of 
any  of  the  other  applicants,  including  the  diversification 
of  control  of  the  media  of  mass  communications  preference, 
and  that  therefore  the  public  interest  required  the  award 
of  the  contested  permit  to  Biscayne  (R.  5066). 

These  appeals  then  followed. 
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SUMMARY  OF  ARGUMENT 

I. 

The  Commission,  in  determining  which  of  the  four 
applicants  should  receive  the  contested  permit,  followed  long- 
established  procedures  approved  by  this  Court:  It  fully  and 
fairly  found  the  facts  and  then  reached  a  reasoned  judgment, 
in  the  light  of  the  differences  found  and  the  policies  behind 
the  comparative  criteria,  as  to  the  preferences,  if  any,  on 
each  of  the  criteria.  Pursuant  to  this  procedure,  the  Com¬ 
mission  properly  concluded  that  no  preference  to  any  applicant 
was  in  order  as  to  proposed  policies  and  programming,  pre¬ 
paration  for  television,  staffing,  and  civic  participation.. 

In  contending  here  that  they  should  have  been  awarded  preferences 
on  these  criteria,  appellants  have  either  erred  in  the  factual 
bases  of  their  arguments,  been  confused  as  to  the  nature  of 
the  criterion  involved,  or  have  simply  taken  issue  with  the 
Commission*s  ultimate  judgment  without  establishing  in  any 
way  the  unreasonableness  of  that  judgment. 

The  Commission,  after  detailed  findings  and  consideration 
of  appellants’  countering  arguments,  correctly  adjudged  the 
past  broadcast  records  of  two  Miami  radio  stations  owned  by 
Cox  and  the  Knights  to  be  good  and  in  some  respects  superior, 
and  Biscayne  entitled  to  a  significant  preference  on  this 
important  factor.  Similarly,  because  of  the  experience  gained 
by  Biscayne’s  directors  in  the  years  of  operating  these  Miami 
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stations,  Biscayne  was  properly  found  to  warrant  a  clear  pref¬ 
erence  on  the  allied  but  different  factor,  broadcast  experience. 
Finally,  Biscayne  was  correctly  adjudged  to  be  distinctly 
superior  on  integration  of  ownership  and  management  in  view 
of  the  fact  that  its  integration  showing  consisted  of  sub¬ 
stantially  full-time  participation  by  stockholders  with  proven 
broadcast  experience  and  excellent  records  of  civic  accomplish¬ 
ment. 

Appellants,  in  claiming  that  they  should  have  been  awarded 
an  important  and  not  a  minor  preference  on  local  residence  and 
diversification  of  background  of  principals,  do  not  for  the 
most  part  dispute  the  Commission's  factual  findings.  Essentially 
they  seek  the  substitution  of  this  Court's  judgment  for  that  of 
the  Commission  as  to  the  nature  of  the  preference  to  be  accorded. 
Finally,  the  Commission  properly,  and  in  line  with  prior  agency 
and  Court  decisions,  assessed  the  applicants  on  diversification 
of  control  of  the  media  of  mass  communications.  Contrary  to 
appellants'  implications,  it  awarded  them  a  clear  preference 
over  Biscayne  on  this  important  factor,  which  preference  entered 
significantly  into  the  final  evaluation. 

In  that  evaluation,  the  Commission,  after  weighing  all 
the  criteria,  concluded  that  Biscayne's  distinct  preferences 
on  the  three  noted  factors  outweighed  its  rivals’  clear  superi¬ 
ority  on  diversification  and  minor  preferences  on  diversification 
of  background  of  principals  and  (in  the  case  of  Sunbeam  and 
East  Coast)  local  residence.  Appellants  argue  that  greater 
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weight  should  have  been  given  to  their  superiority  on 
diversification  than  to  Biscayne's  superiority  on  integration, 
past  broadcast  record,  and  broadcast  experience.  But  the 
Commission's  evaluations  of  these  factors  was  fully  con¬ 
sistent  with  its  past  decisions  and  the  rulings  of  this 
Court,  and  appellants'  arguments  in  effect  are  seeking  to 
have  this  Court  substitute  its  judgment  of  the  facts. 

Ho 

The  Examiner's  ruling,  affirmed  by  the  Commission, 
refusing  to  require  Biscayne  to  furnish  certain  analyses  and 
logs  relating  to  the  programming  of  stations  outside  of 
Miami  in  which  principals  in  Biscayne  had  interests  was  a 
reasonable  exercise  of  his  discretion.  For  there  was 
available  considerable  information  as  to  the  operation  of 
these  stations,  on  the  basis  of  which  South  Florida  submitted 
a  point  of  reliance  and  East  Coast  indicated  it  had  several 
points  to  raise.  But  neither  at  the  pre-hearing  stage  nor 
during  the  course  of  the  hearings  themselves  did  any  of 
the  appellants  make  any  allegations,  introduce  any  evidence, 
or  even  make  any  tender  of  evidence  indicative  of  any 
reason  for  believing  that  an  examination  of  the  material 
requested  would  be  fruitful.  Under  these  circumstances,  the 
conclusion  that  the  requests  were  unwarranted  fishing  ex¬ 
peditions  was  clearly  justified. 
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ARGUMENT 

Although  appellants8  briefs  raise  a  great  many  issues, 
it  is  believed  that  these  issues  fall  into  two  categories: 

(1)  whether  the  Commission's  findings  and  conclusions  as 
to  the  several  comparative  criteria  and  its  ultimate  judgment 
were  proper;  and  (2)  whether  the  Commission,  in  affirming 
certain  rulings  of  Examiner  concerning  programming  data 
for  the  stations  outside  of  Miami  in  which  the  principals 
of  Biscayne  held  interests,  committed  reversable  procedural 
error.  We  shall  take  up  in  turn  the  arguments  made  by 
appellants  under  these  two  questions. 

I. 

THE  COMMISSION'S  FINDINGS  AND  CONCLUSIONS  ON  THE 
SEVERAL  COMPARATIVE  CRITERIA  WERE  PROPER.  AND  ITS 
ULTIMATE  JUDGMENT  TO  AWARD  THE  CHANNEL  7  PERMIT 
TO  BISCAYNE  WAS  REASONED  'AND  REASONABLE. 

On  this  point,  the  three  appellants  have  advanced  several 
arguments,  only  some  of  which  overlap.  Appellant  Sunbeam 
has  urged  that  the  Commission  erred  in  its  findings  on 
integration  of  ownership  and  management  (Pt.  II,  Br.  28-32) 
and  in  its  conclusions  on  the  "Niles  Trammell-NBC  association" 
aspect  of  diversification  of  the  media  of  mass  communications 
(Pt.  Ill,  Br.  33-40).  East  Coast  claims  that  the  Commission 
committed  error  in  its  treatment  of  the  following  comparative 
criteria:  diversification  of  the  media  of  mass  communications. 


local  residence,  diversification  of  background  of  its 
principals,  television  preparation,  staffing,  civic  participation. 


past  broadcast  record,  broadcasting  experience  and  integration 
of  ownership  and  management.  South  Florida,  while  asserting 
that  the  Commission  acted  arbitrarily  "at  almost  every  point 
of  comparative  consideration”  (Br.  12),  lays  particular  stress 
on  alleged  errors  on  proposed  programming  and  policies,  local 
residence,  civic  participation,  integration,  broadcast 
experience,  past  record,  diversification  of  the  media  of  mass 
communications.  The  succeeding  discussion  takes  up  appellants* 
arguments  on  the  above  comparative  criteria  in  three  groups: 

A.  those  criteria  where  the  Commission  found  no  preference 

to  any  applicant  was  in  order  (proposed  policies  and  programming, 
preparation  for  television,  staffing,  and  civic  participation); 

B.  those  where  the  Commission  awarded  preferences  to  Biscay® 
(past  broadcast  record,  broadcast  experience,  integration  of 
ownership  and  management);  and  £.  those  where  the  Commission 
found  one  or  more  of  the  appellants  to  be  superior  but,  it 

is  argued,  failed  to  assign  proper  weight  to  the  margin  of 
superiority  (diversification  of  control  of  the  media  of  mass 
communications,  local  residence,  diversification  of  the 
occupation  of  principals). 

In  view  of  this  Court's  many  recent  decisions  involving 
comparative  television  proceedings,  it  is  believed  that  no 
extended  discussion  of  the  pertinent  standard  for  review 
of  such  proceedings  is  necessary.  As  stated  in  the  recent 
decision,  Tampa  Times  Co.  v.  Federal  Communications  Commis¬ 
sion.  97  D.S.  App. 


.  C.  256,  259,  230  F.  2d  224,  227: 
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The  Congress  conferred  upon  the  Commission  the  task 
and  the  responsibility  of  evaluating  comparative 
claims  of  mutually  exclusive  applicants.  So  long 
as  it  observes  all  procedural  requirements,  considers 
the  issues,  reaches  reasoned  conclusions,  and  renders 
reasoned  judgment,  courts  cannot  superimpose  their 
opinions  upon  these  matters. 

The  question  throughout  this  point  is  thus  whether  the 

Commission's  decision  meets  the  above  standard. 

A.  Factors  On  Which  No  Preference  Was  Awarded 
( 1 )  Proposed  policies  and  programming 

In  its  first  point  (A,  Br.  12-17),  South  Florida  argues 
that  the  Commission  gave  "superficial  and  unrealistic  com¬ 
parison  of  the  program  policies”  of  Biscayne  and  itself  and, 
in  fact,  should  have  awarded  it  a  preference  on  this  score. 

No  extended  discussion  is  believed  necessary  to  show  the 
lack  of  merit  of  this  argument. 

The  Commission's  decision  sets  out,  in  clearly  sufficient 
detail,  the  policies  of  Biscayne  and  South  Florida  (R.  5018, 
5029-30;  see  also  R.  3357-3363,*  3730-3770).  The  findings 
as  to  Biscayne  establish  the  correctness  of  the  Commission's 

conclusion  that  those  policies  are  commendable  ones  in  the 

3/ 

public  interest  (R.  5049).  The  policies  were  formulated  by 


3/  South  Florida's  argument  that  Biscayne's  policies  are  not 
geared  to  the  Miami  area  is  not  borne  out  upon  examination 
of  that  applicant*^  statement.  Throughout  the  statement, 
there  are  references  to  agricultural,  religious,  sporting, 
and  educational  programming  specifically  designed  for  Miami 
(R.  3359,  3360,  3361).  As  for  appellant's  argument  that 
Biscayne's  policies  "apply  as  closely  to  Washington,  or  any 
other  city,  as  they  do  to  Miami”  (Br.  13),  we  point  out  that 
communities  such  as  Washington  or  Miami  have  an  obvious  need 
for  television  outlets  for  local  expression  in  educational. 


—  1 3— 


the  two  Biscayne  principals  who  will  be  most  active  in  the 
station's  day-to-day  programming,  Trammell  (president, 
director,  general  manager,  and  15%  stockholder)  and  LeGate 
(manager  and  3J£%  stockholder),  were  read  several  times 
by  the  leading  stockholders  Cox  and  John  S.  Knight,  and 


4/ 

met  with  approval  (R.  1020-1,  1190-1,  1206-1208,  12l5~6)T 
The  crucial  consideration  here  is  that  South  Florida  has 
not  demonstrated  any  inadequacy  on  Biscayne's  part  or  any 
superiority  on  its  own  part  that  would  establish  as  arbitrary 
the  Commission's  judgment  that,  while  there  are  the  expected 
minor  differences,  the  substance  of  the  policies  of  the 
applicants  are  so  roughly  equivalent  as  to  entitle  none  to  a 
preference  over  any  of  its  rivals  (R.  5049)„  South  Florida's 
argument,  in  essence,  is  a  claim  for  preference  based  on  the 
length  or  "concreteness"  of  its  statement  without  any  showing 
of  significant  distinctions  between  the  two  statements.  The 
Commission's  judgment  was  thus  a  reasonable  one,  fully  in 


3/  (Cont  *d)  reli 
similar  matters, 
stations  operating 
to  a  considerable 
those  policies  are 
manner  meeting  the 
shown  (pp. 14-19  ), 
to  the  same  degree 


gious,  news,  controversial 
It  follows  that  the  polici 
in  such  communities  will 
extent.  The  really  crucia 
implemented  in  the  propos 
needs  of  the  particular  c 
Biscayne's  proposal  meets 
as  that  of  South  Florida. 


issue,  and 
es  of  television 
resemble  one  another 
1  test  is  whether 
ed  schedule  in  a 
ommunity.  As 
that  test,  and 


4/  Appellant's  statement  that  John  S.  Knight  had  "some 
reservation"  about  the  Biscayne  policy  does  not  accurately 
reflect  his  testimony  at  R.  1206-8.  Mr.  Knight  explicitly 
states  at  R.  1208  that  he  had  answered  too  quickly  when  he 
stated  that  he  approved  of  the  policies  "in  general"  —  that 
the  fact  was  that  he  approved  of  them  without  any  "doubts  or 
reservations" . 


Corp..  10  RR  567,  584d,  affirmed,  Southside  Virginia  Telecasting 
Corp.  v.  Federal  Communications  Commission.,  97  O.S.  App. 

D.  C.  130,  228  £.  2d  644. 

The  next  question  to  be  considered  under  this  subsection 
involves  the  Commission's  conclusion  on  the  actual  programming 
proposals  of  the  applicants.  Each  applicant  asserted  as  a 
point  of  preference  its  allegedly  superior  proposed  programming. 
The  Commission,  however,  determined  that  no  applicant  was 
entitled  to  a  preference  on  this  score  (R.  5050-1).  This 
determination  is  attacked  by  South  Florida  on  the  grounds  that 
the  Commission  failed  to  compare  the  proposals  and  erroneously 
excused  certain  alleged  deficiencies  in  Biscayne's  proposal. 

South  Florida's  first  argument  founders  upon  examination 
of  the  Commission's  decision.  The  Commission  fully  and  fairly 
found  the  facts  as  to  each  applicant's  proposal  (see,  e.g,, 

R.  5018-22,  5030-34).  Upon  consideration  of  its  factual 

findings,  the  Commission  concluded  that  each  applicant  had  made 

*  •* 

adequate  provision  as  to  the  various  programming  categories 
and  had  advanced  a  worthwhile,  well-balanced  program  service; 


5/  All  further  references  to  "Pike  &  Fischer,  Radio  Regu¬ 
lation"  in  this  brief  are  indicated  by  the  abbreviation  "RR". 


that  the  differences  between  the  proposals  involved  the 
exercise  of  judgment  by  the  applicant  as  to  individual  pro¬ 
grams  or  emphasis  in  particular  categories  of  program;  and 
that  no  preference  could  properly  be  awarded  on  the  dif¬ 
ferences  of  judgment  here  involved  (R.  5050-1).  In  reaching 
this  conclusion,  the  Commission  considered  and  rejected 
appellants*  arguments  that  Biscayne*s  proposals  were  in¬ 
adequate  or  placed  it  at  a  comparative  disadvantage.  (Ibid. ) 
It  is  clear,  therefore,  that  the  Commission  did  compare  the 

applicants*  proposals  and  did  set  out  the  grounds  for  its 

6  / 

judgment.  South  Florida*s  real  quarrel  is  that  it  disagrees 
with  that  judgment  and  believes  it  should  have  been  awarded 
a  preference. 

South  Florida*s  attempt  to  establish  the  alleged 
arbitrariness  of  the  Commission’s  conclusion  rests  on  two 
facts:  (1)  Biscayne  proposes  to  devote  less  time  to  agricul¬ 
ture  than  the  other  applicants;  and  (2)  that  unlike  its 
rivals,  Biscayne,  because  of  network  option  hours,  proposes 
no  local  live  programs  in  the  7:30-11:00  time  segment 
(R.  5050-1).  The  Commission  considered  the  exceptions  of 

6  /  The  judgment  reached  is  similar  to  determinations  in 
several  previous  Commission  cases.  See,  e.g.,  Sacramento 
Broadcasters.  Inc..  10  RR  615,  642f,  affirmed,  Sacramento 
Broadcasters.  Inc,  v.  Federal  Communications  Commission. 
supra ;  McClatchy  Broadcasting  Co..  9  RR  1190,  1220d-1220e, 
affirmed,  _  U.S.  App.  D.C.  _ ,  _  F.  2d  _ . 
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of  the  three  appellants  directed  to  these  two  facts  but 
concluded  that  in  its  judgment  they  did  not  reflect  adversely 
on  Biscayne  (Ibid. ) . 

The  main  agricultural  programs  of  Biscayne  and  South 
Florida  are  set  out  at  paragraphs  24  and  29  of  the  Com¬ 
mission’s  decision  (R.  5020,  5032).  These  paragraphs  show 
that  both  applicants  have  a  30-minute  Saturday  afternoon 
program  but  whereas  Biscayne  has  scheduled  only  one  5-minute 
daily  market  report  program  (Mon.-Fri.  ),  South  Florida  has  three 
such  programs.  At  the  outset  of  its  conclusionary  discussion, 
the  Commission  pointed  out  that  Biscayne  had  worthwhile 

y  "  *  ? 

programming  directed  to  the  area’s  agricultural  interests 
classifiable  under  the  Commission’s  procedures  in  categories 

JJ 

other  than  "agriculture”.  But  the  principal  basis  for  the 
Commission’s  conclusion  on  this  point  was  that  Biscayne  had 
made  adequate  provision  for  agricultural  programming  and 
that  there  was  no  showing  that  the  greater  amount  of  such 
programming  contemplated  by  the  other  applicants  would 
better  serve  the  public  interest.  (R.  5050-1.)  See  Scripps- 
Howard  Radio.  I-nV.  v.  Federal  Communications  Commission.  89 

7  /  Thus,  Biscayne  Carries  a  number  of  programs  under  news 
which  are  cast  to  be  of  special  benefit  to  agriculture” 

(R.  5051)  and  has  scheduled  two  30-minute  educational  pro¬ 
grams  which  will  be  devoted  at  times  to  agricultural  subjects 
(R.  5020). 
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U.S.  App.  D.C.  13,  189  F.  2d  677,  cert,  den. .  342  U.S.  830. 

We  submit  that  this  judgment  was  a  reasonable  one,  and  that 
appellant  has  advanced  no  facts  in  support  of  its  charge  of 
arbitrariness.  For  South  Florida  is  no  more  to  be  preferred 
on  its  greater  statistical  provision  for  agricultural  pro¬ 
gramming  (derived  largely  from  market  reports)  than  was 
Biscayne  on  its  superiority  in  number  of  newscasts  (10.51% 
of  its  120J£  weekly  hours  as  against  6.4%  out  of  110  hours 

j J 

for  South  Florida)  (R.  5018-9,  5030).  In  both  instances, 
the  matter  was,  in  the  absence  of  some  record  showing  of 
special  need  or  interest,  simply  one  of  individual  judgment. 

Appellants*  argument  as  to  the  absence  of  local  pro¬ 
gramming  in  Biscayne’s  proposal  during  the  7:30-11:00  p.m. 
segment  is  built  upon  an  arbitrary  restriction.  Biscayne 
recognized  its  obligation  to  present  local  live  programming 
during  the  prime  listening  hours,  6-11  p.m.,  and  will  devote 
15.71%  of  its  time  during  these  hours  to  such  programming 

8 /  To  further  delineate  the  disparity  in  newscasts,  it  is 
pointed  out  that  Biscayne  proposed  12  newscasts  (8  local, 

4  network)  as  against  South  Florida’s  8  (5  local,  3  network) 
(R.  3125-50,  3774). 
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(R.  5019).  It  further  recognized  that  under  the  standard 
network  agreement  the  hours  7:30-10:30  would  undoubtedly 

JL/ 

be  specified  as  network  option  time  and  therefore  it 
avoided  scheduling  local  programs  during  this  segment 
since  they  would  enjoy  no  reasonable  likelihood  of  per¬ 
manence  at  such  hours  (R.  1015).  South  Florida  scheduled 
several  local  programs  in  what  is  normally  such  option 
time  (7:30-10:30),  stating  that  if  conflicts  were  to 
exist,  as  they  were  practically  certain  to,  they  would  be 
resolved  by  shifting  the  local  programs  to  other  "equally 
good"  times  (R.  1998-9).  It  then  argued  to  the  Commission 
that  it  merited  a  preference  because  of  Biscayne’s  failure 
to  present  local  programming  in  what  it  has  chosen  to 
denominate  as  the  best  listening  hours,  namely,  7:30- 
11:00  p.m. 

To  make  this  argument,  South  Florida  was  forced  to 


v  /  Option  time  is  the  time  specified  in  a  network  af¬ 
filiation  contract  which  the  network  may  preempt  from 
the  affiliate;  if  the  network  exercises  its  option  after 
proper  notice,  the  time  specified  must  be  cleared  by  the 
affiliate,  even  though  local  programs  have  been  scheduled, 
for  the  presentation  of  the  network’s  program.  Three 
hours  in  each  of  the  four  time  segments  of  the  broadcast 
day  may  be  optioned.  See  Section  3.658(d)  of  the  Commis¬ 
sion’s  Rules,  1  RR  53:657-8. 
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narrow  or  recast  what  has  traditionally  been  called  the  best 

or  ’’prime  listening”  period.  These  hours  are  not,  as  claimed 

by  South  Florida,  7:30-11:00,  but  are,  and  have  been  recog- 

10/ 

nized  by  the  Commission  for  years  as  being,  6-11:00  p.m. 

When  the  entire  ’’prime  listening”  period  is  looked  to,  it 
is  seen  that  Biscayne  has  not  been  remiss  (15.71%  of  its 
time  devoted  to  live  programming)  and  that  the  Commission 
correctly  adjudged  that  no  preference  between  the  applicants 
was  in  order.  See  WKRG-TV,  Inc. ,  10  RR  225,  267-3;  Sacramento 
Broadcasters ,  Inc.,  10  RR  615,  642f-642g,  affirmed,  Sacramento 
Broadcasters,  Inc,  v .  Fe deral  Communi c atlons  Commission, 

ITT  . 

supra. 

In  summary,  we  believe  the  Commission’s  holding  in  this 
case  to  be  in  full  accord  with  the  Court’s  decision  in 
Scripps-Howard  Radio,  Inc,  v.  Federal  Communications  Commission, 

89  U.S.  App.  a.  C,  13,  17-18,  189  F.  2d  677,  681-2. 

lb/  The  6-11  p.m.  was  recognized  as  the  best  or  ’’prime  listen¬ 
ing”  hours  in  the  leading  Commission  document  in  this  field. 

Report  on  Public  Service  Responsibility  of  Broadcast  Licensees 
(1946),  at  p.  57;  this  is  the  time  segment  used  by  the  Commission 
in  all  its  application  forms  and  its  decisions  as  delineating 
the  "prime  listening”  hours.  See,  e.g. ,  WKRG-TV.  Inc.,  supra  » 

1  (Part  two)  RR  112,  140.  Appel lant ’ s \  sole  reason  for  arbitrarily 
carving  out  the  7:30-11:00  segment  is  that  the  network  option 
hours  in  the  East  are  usually  the  7:30-10:30  time  period.  But 
we  point  out:  (1)  the  Commission’s  rules  restrict  the  network 
to  only  three  hours  for  option  time  out  of  the-  5-hour  6-11  p.m. 
segment  (see  Section  3.658(d)),  and  it  is  for  this  reason  that 
the  6-7:30  and  10:30-11:00  p.m.  are  not  usually  utilized  by 
the  networks  in  the  East;  and  (2)  that  because  of  the  time  lag, 
the  popular  evening  network  programs  are  received  in  the  Midwest 
in  the  6:30-7:30  segment,  thus  showing  that  that  period  is  not 
considered  outside  good  viewing  hours. 

11/  South  Florida  also  argues  that  the  Commission  erred  in  not 
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(2)  Preparation  For  Television 

Each  applicant  claimed  a  preference  on  the  basis  of  its 
alleged  superior  planning  for  television.  The  Commission, 
after  making  full  findings,  concluded  that  no  applicant  was 
entitled  to  a  preference  (R.  5050).  East  Coast  challenges 
that  judgment  here.  It  claims  that  it  merited  a  preference 
because  its  program  proposals  were  prepared,  and  local 
contacts  made  in  connection  therewith,  by  many  of  its  stock¬ 
holders  whereas  the  programming  policies,  proposals  and 
contacts  of  Biscayne  were  restricted  to  two  of  its  stock¬ 
holders,  Trammell  and  LeGate  (East  Coast  Br.  24-26). 

The  short  answer  to  East  Coast’s  argument  is  that  it 
has  mistaken  the  policy  or  principle  here  involved.  That 
policy  is  concerned  with  the  adequacy  of  the  programming 

12./ 

contacts  —  not  with  the  person  or  persons  making  the  contacts. 

11/  (Cont’d)  -  finding  that  10  of  its  local  live  programs 
have  formats  not  previously  telecast  in  the  Miami  area  on 
a  regular  basis  (R.  5031).  But  the  Commission  correctly 
rejected  the  finding  as  having  no  decisional  significance 
(R.  5031).  For  South  Florida,  which  had  the  burden  of  proof 
in  establishing  the  alleged  superiority  of  its  proposal,,  had 
introduced  no  evidence  as  to  the  critical  fact  whether  the 
programs  of  the  other  applicants  are  duplicative  of  exist¬ 
ing  area  television  programming.  In  the  absence  of  such 
pertinent  record  facts,  no  conclusion  whatever  could  be 
based  on  the  isolated  finding  requested  by  South  Florida. 

12/  The  same  is  true  with  respect  to  an  applicant'^  planning 
other  than  contacts  (e.g.,  its  technical,  staff,  studio  or 
personnel  planning).  The  Commission  is  concerned  with  the 
carefulness  of  that  planning,  since,  if  the  planning  is 
"fraught  with  serious  errors  ...  some  doubt  naturally  arises 
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If  an  applicant’s  programming  contacts  with  respect  to 
programs  calling  for  the  participation  of  civic  groups  ”are 
shown  to  be  inadequate,  it  follows  that  the  likelihood  of 
effectuation  of  the  programs  is  correspondingly  driLfoinished. w 

X sJ 

The  Radio  Station  KFH  Co..  11  RR  1,  101.  The  fact  that 

Biscayne’s  proposals  and  contacts  were  the  work  of  Trammell 
14/ 

and  LeGate  does  not  mean  that  these  proposals  are  any  less 


l£ /  (Cont  *d)  as  to* the  bona  fide  nature  of  the  programming 
commitment*9.  Sacramento  Broadcasters.  Inc..  10  RR  615, 

642m.  But  it  should  be  stressed  that  no  penalty  attacks 
when  the  applicant  calls  upon  experts  to  aid  him  in  pre¬ 
paration  of  his  planning.  Id.  at  642-642a,  affirmed  on  this 
point,  Sacramento  Broadcasters.  Inc,  v.  Federal  Communi¬ 
cations  Commission,  supra. 

13/  Appeal  pending  sub  nom.  The  Radio  Station  KFH  Co.  v. 
Federal  Communications  Commission.  Case  No.  13,272. 

14 /  Indeed,  as  general  manager  and  manager  respectively, 
these  two  integrated  stockholders  are  in  a  most  favorable 
position  to  follow  up  or  carry  out  their  contacts  and 
proposals. 

Appellant’s  broad  statement  that  "Biscayne’s  exhibits 
were  substantially  prepared  in  New  York  by  four  NBC  em¬ 
ployees  and  one  former  employee  of  NBC”  (Br.  35)  is  some¬ 
what  misleading.  Trammell,  quite  properly  (see  above  note), 
received  advice  or  assistance  from  certain  NBC  employees 
on  the  mechanical  reproduction  of  exhibits,  studio  and 
antenna  problems,  and  in  preparing  film  programs  and  graphic 
charts  (R.  5023).  The  programming  policy  statement  and 
other  programming  material  was  prepared  by  LeGate  and 
Trammell;  and  specifically,  the  schedule  was  drafted  by 
these  two,  Uridge  and  Scott  (two  other  integrated  stock¬ 
holders)  and  discussed  with  some  of  the  other  stockholders 
and  directors  before  being  completed  (R.  5023,  1017-21, 
1024-5,  937-8). 
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likely  of  effectuation  than  those  of  East  Coast.  The  fact  isf 
as  shown  by  the  Commission's  findings  (R.  5023)  and  Biscayne 
Exh.  2B  (R.  3208-18),  that  Biscayne's  contacts  were  of  a  most 
thorough  and  complete  nature,  fully  assuring  the  presentation 
of  its  local  programming.  In  these  circumstances,  the  Com¬ 
mission  properly  awarded  no  preference  to  any  applicant. 

(3)  Staffing 

The  Commission,  after  appropriate  findings,  determined 
that  no  applicant  was  entitled  to  a  preference  on  staffing 
(R.  5052).  Appellant  East  Coast  asserts  here  that  it  merited 
such  a  preference  (East  Coast  Br.  26-29).  It  bases  its 
claim  essentially  on  the  alleged  greater  television  experience 
of  its  proposed  staff  than  that  of  Biscayne. 

Appellants*  argument  has  no  factual  merit.  For  the 
facts  demonstrate  that  Biscayne's  showing  on  staff  experience 
is  a  substantial  one.  Biscayne's  key  staff  member  is  Trammell, 
its  proposed  general  manager,  who  has  had  extremely  extensive 
experience  in  both  radio  and  television  as  a  top  NBC 
official  (R.  4975-6).  Its  station  manager  LeGate  has 
extensive  radio  experience  as  general  manager  of  WIOD  and  is 

Is/  Appellant  also  appears  to  argue  that  its  staff  is 
superior  because  it  includes  a  director  of  women's  programs, 
a  music  librarian,  and  a  sports  director  (Br.  27-28).  The 
record  shows,  however,  that  Biscayne  has  made  adequate  pro¬ 
vision  in  these  respects,  chiefly  through  the  hiring  of 
specialists  (R.  1021-23,  1129).  Appellant  has  not  demon¬ 
strated  likelihood  of  effectuation  of  a  better  proposal. 
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very  familiar  with  Miami  and  its  programming  needs  (R.  4983). 

Biscayne  planned  to  hire  a  number  of  WIOD  and  WQAM  employees 

who  have  taken  television  courses  or  had  similar  training, 

or  persons  trained  in  television  at  the  University  of  Miami, 

thus  again  obtaining  experienced  employees  having  familiarity 

with  the  area  (R.  3240,  1120-1122,  1166-7).  And  in  other 

respects,  the  record  indicates  that  the  applicant  will  have 

no  difficulty  securing  a  well-trained,  experienced  television 

16./ 

staff  (R.  3240,  948). 

When  the  above  staff  showing  is  compared  with  that 
of  East  Coast,  which  is  based  largely  on  the  television 
experience  of  its  general  manager  and  assistant  general 
manager,  it  is  clear  that  the  Commission's  judgment  that  no 
preference  lay  between  the  applicants,  was  a  wholly  reasonable 
one.  In  fact,  appellants'  claim  of  arbitrary  action  in 
the  area  of  staff  comparison  is  on  even  more  tenuous 

grounds  than  two  similar  claims  rejected  by  this  Court.  See 

•  ,  •  <• 

Tampa  Times  Co.  v.  Federal  Communications  Commission,  supra ; 
Sacramento  Broadcasters.  Inc,  v .  Federal  Communications 
Commission,  supra . 


16/  East  Coast's  statement  that  Biscavne's  chief  engineer 
never  visited^two  local  TV  stations  is  misleading  since  it 
ignores  the  flat c -t  that  this  man  made  intensive  preparation 
for  television,  including  "a  tour  of  number  of  television 
stations  in  the  East.”  (R.  1038).  Similarly  a  review  of  the 
whole  testimony  of  Biscayne's  station  manager  (LeGate) 
demonstrates  the  fallaciousness  of  appellant's  charge  of 
his  "complete  unfamiliarity  with  the  operational  aspect  of 
a  television  station”  (Br.  27). 


-24- 


i 

i 


(4)  Civic  Participation  | 

On  this  factor  also,  the  Commission  found  that  no 

l 

preference  could  be  awarded  any  applicant  (R.  5055).  j 

Appellants  South  Florida  and  East  Coast  claim  they  merited  | 

a  preference  because  of  the  allegedly  higher  percentage 

4 

of  stock  owned  in  their  respective  applicants  by  persons 
having  a  background  in  Miami  civic  activites  (East  Coast 
Br.  29-30;  South  Florida  Br.  21-23). 

< 

Here  again  appellants*  arguments  are  undermined  by  , 

the  facts  of  record.  It  is  obviously  erroneous  to 

i 

merely  add  up  the  percentage  of  stockholders  having 
any  interest  in  civic  activities:  The  nature  of  the 
interest  must  also  be  taken  into  account.  California 

iz7 

Inland  Broadcasting  Co..  11  RR  257,  306f.  Thus, 

South  Florida’s  leading  stockholder  Jack  C.  Stein 
(27.17%)  has  only  a  limited  civic  background  (R.  4993, 

5057),  while  the  activities  of  East  Coast*s  leading  stock¬ 
holder  Silvers  (30.6%),  although  more  varied,  are  certainly 
not  of  an  outstanding  nature  (R.  4985-6).  It  is  necessary, 
therefore,  to  look  to  both  the  percentage  of  stock  owner¬ 
ship  having  a  civic  background  and  the  nature  and  extent  of 

17/  Appeal  pending  sub,  nom.  KARM,  The  George  Harm  Station  j 

v.  Federal  Communications  Commission.  Case  No.  13,150. 
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ifi/ 

that  background. 

Second,  appellants  have  incorrectly  ignored  the  civic 
background  of  Trammell,  Biscayne's  15%  stockholder  and 
president.  Ordinarily  the  civic  background  of  stockholders 
outside  the  area  in  which  application  is  being  made  is  not 
taken  into  account,  since  insight  into  Peoria’s  civic 
needs  is  not  necessarily  related  to  those  of  Miami.  Cf. 

The  Radio  Station  KFH  Co..  11  RR  1,  109.  But  in  the  case 


18/  There  is,  of  course,  another  consideration:  Whether 
the  civicly  participating  stockholder  will  also  participate 
in  the  proposed  station’s  overall  programming  effort,  since 
civic  knowledge,  no  matter  how  extensive,  is  worthless  with¬ 
out  actual  application.  But  South  Florida  is  in  error 
in  its  claim  that  only  the  civic  knowledge  of  those  stock¬ 
holders  participating  in. the  day-to-day  activities  of  the 
station  are  to  be  counted.  The  civic  activities  of  the 
actual  daily  station  management  are  of  course  of  vital 
significance  in  weighing  the  value  of  integrated  ownership 
and  management  and  were  considered  by  the  Commission  in 
this  case  in  passing  upon  this  factor.  But  the  Commission 
is  also  concerned  with  the  insight  into  the  area’s  needs 
gained  through  civic  participation  of  all  stockholders 
or  directors  which  can  be  brought  to  bear  on  the  station’s 
programming  through  any  effective  participation;  for 
example,  a  civic-minded  director  or  stockholder  whose 
participation  is  essentially  limited  to  monthly  meetings 
could  made  suggestions  and  effect  several  programming 
changes  as  a  result  of  his  continuing  insight  into  civic 
matters.  Acceptance  of  appellant’s  argument,  in  fact, 
would  seriously  embarrass  both  itself  and  East  Coast: 

The  two  stockholders  of  these  applicants  now  identified  as 
in  charge  of  their  day-to-day  activities  (East  Coast's 
general  manager,  Phillips,  and  South  Florida’s  assistant 
station  manager  Labe  Mell)  have  been  inactive  in  Miami 
civic  affairs  despite  considerable  residence  in  that  community 
(R.  4987-8,  4999). 
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of  Trammell  and  of  South  Florida’s  Fly,  their  civic 
backgroungs,  although  outside  Miami,  were  of  decisional 
significance  because  of  their  extensive  national  scope 
(R.  5055),  Trammell’s  associations  are  set  out  in  full  at 
R.  3095-9  and  summarized  by  the  Commission  at  R.  4977:  It  is 
obvious  that  knowledge  gained  by  serving,  sometimes  as 
chairman,  on  the  national  divisions  of  such  organizations 
as  the  Red  Cross,  American  Cancer  Society,  National  Con¬ 
ference  of  Christians  and  Jews,  will  be  of  assistance 
in  serving  the  local  Miami  chapters  of  such  organizations 
by  means  of  Biscayne’s  broadcast  facilities.  For  this 
reason,  Trammell’s  extremely  active  national  civic  par¬ 
ticipation,  and  also  that  of  South  Florida’s  Fly,  were 
taken  into  account  in  evaluating  the  applicants  on  this 
score  (R.  5055). 

The  foregoing  is  the  essential  background  to  the 
comparative  evaluation  of  the  applicants  on  civic  par¬ 
ticipation.  The  percentage  of  participating  stock  owner¬ 
ship  having  significant  civic  backgrounds  for  each  of  the 
applicants  is  believed  to  be:  Biscayne,  59%;  East  Coast 

85%  (including  Sivler’s  30.6%  —  see  p.  24);  South 

19/ 

Florida  41.39%  or,  if  Stein’s  27.17%  is  included, 

19/  The  South  Florida  stockholders  excluded  in  this  41.39% 
figure  are:  Stein,  Mayer,  Carpel,  Helliwell,  and  Mell 
(R.  5055,  5057,  4993-99). 
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68.56%;  and  Sunbeam,  about  70%  (including  S.  D.  Ansin's 
’“not  too  extensive”  civic  record  and"  Spence’s  ’"limited” 
one  —  R.  5058).  The  actual  evaluation  involves  con¬ 
sideration  of  the  extent  and  nature  of  each  stockholder's 

civic  participation,  set  out  in  the  Commission's  decision 

20/ 

at  R.  4975-5008.  We  will  not  burden  this  brief  with 

a  detailed  recapitulation  of  the  Commission's  factual 

findings  on  this  score.  These  findings,  taken  together 

with  the  above-noted  percentages,  fully  support  the 

Commission's  judgment  that  each  applicant  has  made  a 

substantial  showing  and  that  such  differences  as  exist  are 

not  entitled  to  a  comparative  preference  (R.  5055). 

B.  Factors  On  Which  Biscayne  Was  Awarded  A  Preference 
( 1 )  Past  Broadcast  Record 

Biscayne  was  the  only  applicant  having  a  past  broad¬ 
cast  record:  Cox  and  the  Knights  control  WIOD  and  WQAM, 

21/ 

respectively,  in  Miami. 


20  / The  civic  participation  of  the  Biscayne  principals  here 
involved  may  be  found  in  greater  detail  at  R.  3095-9, 

3101,  3104-5,  3111-3,  3lt4~5,  3116-8,  3119,  3120-2. 

•  *\ 

21  /  The  question  of  the  past  records  of  these  Biscayne 
principals  in  broadcast  stations  outside  of  Miami  is  dis¬ 
cussed  in "Point  II,  infra. 
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The  Commission,  after  examining  in  detail  the  past  record 
of  these  stations  (R.  5009-14),  concluded  that  "in  /its7" 
judgment  the  overall  record  of  each  station  has  been  good, 
and  in  some  respects  superior"  (R.  5053-4).  It  accordingly 
awarded  Biscayne  a  substantial  and  significant  preference 
on  this  score  (R.  5066).  East  Coast  has  advanced  an  argument 
that  the  past  records  involved  were  inferior  in  several 
respects  and  that  therefore  the  Commission  could  not,  in 
view  of  prior  decisions,  award  the  substantial  preference 
it  did  to  Biscayne  (Pt.  V,  East  Coast  Br.  30-1). 

In  view  of  the  Court’s  recent  decision  in  Pinellas 
Broadcasting  Co.  v.  Federal  Communications  Commission. 

97  D.S.  App.  D.  C.  236,  230  F.  2d  204,  cert,  den.  350  U.S. 
1007,  it  is  believed  that  no  extended  discussion  of  the 
importance  of  the  past  record  factor  is  necessary.  Of  all 
the  factors  bearing  on  likelihood  of  effectuation  of 
proposals  and  of  remaining  sensitive  to  the  area’s  needs, 
past  broadcast  record,  where  available,  is  the  most  per¬ 
suasive  or  significant,  since  such  a  record  is  usually  an 
"actual  demonstration"  both  of  an  applicant’s  reliability 
and  of  his  continuing  sensitivity  to  community  interests. 
Whether  the  applicant  has  operated  his  station  in  the 
public  interest  and  has  kept  the  promises  and  programming 
commitments  made  to  the  Commission,  is  obviously  the  most 
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persuasive  evidence  which  can  be  adduced.  Petersburg 
Television  Corp..  10  RR  567,  5841-584m,  affirmed,  Southside 
Virginia  Telecasting  Corn,  v .  Federal  Communications 
Commission,  supra :  The  Radio  Station  KFH  Co..  11  RR  1, 
105-4. 


The  Commission  therefore  carefully  reviewed  the  past 

records  of  the  two  Miami  stations  owned  by  Biscayne's 

leading  stockholders  (R.  5009-14).  It  found  the  records 

of  these  two  stations  on  public  service  programming  to  be 

a  commendable  and  noteworthy  one  (R.  5053): 

Both  stations  have  shown  a  marked  attentiveness 
to  programming  in  aid  of  local  civic,  philan¬ 
thropic  and  religious  organizations.  Supple¬ 
mental  shbwings  were  placed  in  the  record  in 
this  regard,  which  have  been  summarized  in  the 
findings  herein,  evidencing  a  distinct  and 
cintinuing  awareness  of  such  local  causes  and 
demonstrating  that  these  licensees  have  made 
serious  and  productive  endeavors  to  reflect  local 
needs  and  interests  on  a  continuing  basis. 

This  crucial  conclusion,  based  on  detailed  findings  (R.  5011-14) 

and  the  voluminous  Biscayne  exhibits  (R.  3383-3487),  is 

wholly  ignored  by  Ea-st  Coast  in  making  its  argument. 

We  do  not  perceive  how  East  Coast  can  demonstrate  the 

alleged  arbitrariness  of  the  Commission's  judgment  by 

ignoring  an  integral  part  of  the  judgment  process. 

East  Coast  has  not,  however,  ignored  the  alleged 

defects  in  that  record  (Br.  30-31):  the  low  percentages 
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of  time  devoted  to  agricultural  and  educational  programming 

found  in  the  composite  weeks  submitted  for  these  two 

stations  (R.  5009-11).  But  neither  did  the  Commission. 

The  Commission,  in  taking  into  account  these  aspects 

of  the  principals f  past  records,  also  noted  certain 

ameliorating  considerations:  that  WIOD  had  done  a  "fine 

job89  providing  weather  reports  (frost  warnings,  etc.) 

which,  although  technically  classified  as  "news99,  were  the 

agricultural  programming  most  wanted  in  the  Miami  area; 

that  serious  attempts  had  been  made  by  WIOD  and  WQAM  to 

obtain  greater  participation  of  educational  institutions 

22/ 

in  their  stations9  operations;  and  that  educational 


programming  not  shown  by  the  composite  week  data  had  been 
presented  (R„  5053,  5011).  Appellant’s  other  charge  that 
WIOD  contravened  the  Code  of  the  National  Association  of 
Radio  and  Television  Broadcasters  through  over-commerciali¬ 
zation  "because  of  the  necessity  for  making  money"  (Br.  31) 


'22/  For  example. WIOD  particularly  sought  out  the  local  school 
superintendent  with  respect  to  an  educational  series,  but, 
after "starting  certain  programs,  the  school  system  could  not 
keep  them  up  (R.  5011).  Appellant’s*  charge  (Br,  31)  that 
WIOD  "on  numerous  occasions  decided  against  broadcasting 
available  educational  programs  in  favor  of  other,  non- 
educational  programs  ..."  is  a  perversion  of  the  record 
(R.  '1151).  Appellant  neglects  to  state  that  WIOD  did  so 
because  the  programs  in  question  had  no  actual  educational 
value,  were  not  as  good  as  the  similar  public  service  programs 
they  would  have  replaced,  and  would  have  added  "nothing  to 
/WI0D*s/  service  to  the  community99  (R.  1151).  To  have 
carried  the  programs  under  these  circumstances,  in  order  to 
technically  present  a  better  comparative  past  record  picture, 
would  have  been  in  complete  derogation  of  the  station9s 
obligation  to  operate  in  the  public  interest. 
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is  without  merit,  being  based  on  its  own  careful  selection 

22lI 

of  the  facts. 

In  short,  the  Commission  took  into  account  the  whole 

\ 

past  records  of  these  stations,  including  the  allegedly 
unfavorable  aspects.  It  concluded  that  the  records  of 
these  stations  have  been  "good  and  in  some  respects  superior" 
and  that  therefore  "considerable  assurance  is  afforded  that 
the  program  proposals  of  Biscayne  will  be  effectuated 
substantially  as  here  represented  to  us”  (R.  5054).  East 
Coast  has  not  shown  that  judgment  to  be  arbitrary.  The 
facts  in  the  cases  it  has  cited  (Br.  30-31)  were .  significantly 
different,  both  in  the  favorable  and  unfavorable  aspects  of 
the  records  involved,  from  the  facts  encountered  in  the 


2.V  The  full  record  facts  show  the  following:  that  WIOD, 
which  for  years  was  a  member  of  NARTB  and  adhered  to  the 
Code  on  spot  announcements,  no  longer  does  so  because  of 
its  belief  that  the  Code  is  wholly  unrealistic  in  view  of 
the  advent  of  television;  that  the  latter,  chiefly  by  elimi¬ 
nating  the  salability  of  nighttime  radio,  has  concentrated 
radio's  salable  time  to  a  few  periods;  and  that  if  WIOD 
was  to  have  money  for  its  sustaining  public  service  pro¬ 
gramming,  it  was  necessary  to  put  on  more  spots  during 
those  periods  (R.  1152-4).  The  resultwas  a  shift  in  the 
spot  announcement  picture:  more  spots  in  certain  periods 
but  ”  a  very  substantial  number  of  14^  minute  periods 
in  which  no  commercial  continuity  of  any  kind  appeared" 

(R.  5053).  The  fact  is  that  both  stations  show  a  very 
conservative  number  of  total  spot  announcements  and  a 
well-balanced  service  between  commercial  and  sustaining 
time  (R.  5053).  The  Commission  therefore  properly  adjudged 
their  records  in  this  respect  to  be  Superior”  (R.  5053). 
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24/ 

present  appeal.  Clearly,  the  Commission  must  make  a 
judgment  in  each  case  tailored  to  the  particular  facts  of  the 
case  —  including  all  of  the  facts,  whether  favorable  or 
adverse,  and  all  the  explanatory  information.  The 
Commission,  following  such  a  procedure  here,  has  made  a 
reasonable  judgment  which  should  be  sustained. 

(2)  Broadcasting  experience 
The  Commission  awarded  Biscayne  a  significant  pref¬ 
erence  on  the  broadcast  experience  of  its  principals 
(R.  5060).  Appellants  East  Coast  and  South  Florida  charge 
that  in  doing  so,  the  Commission  erred  since  whatever 
advantage  Biscayne's  principals  could  derive  from  the 
operation  of  their  Miami  broadcast  stations  was  "used  up" 
in  the  preference  given  on  past  broadcast  record  —  that 
the  Commission  was  arbitrarily  multiplying  a  single  pref¬ 
erence  into  two  (East  Coast  Br.  31-2;  South  Florida  Br. 

30-1).  In  addition.  South  Florida  argues  that  the  pref¬ 
erence  accorded  Biscayne  rests  upon  tenuous  grounds  and 


24/  Thus,  the  applicant  in  question  in  The  Radio  Station  KFH 
Co. .  11  RR  1,  104-6, I  did  not  possess  the  favorable  record 
here  encountered,  and  its  defects  were  more  serious  and  ex¬ 
tended  to  all  three  stations  of  that  applicant.  Similarly, 
appellant  is  mistaken  in  its  argument  that  the  instant 
decision  is  inconsistent  with  that  in  McClatchy  Broadcasting 
Co. .  9  RR  1190.  In  that  case,  McClatchy  was  not  awarded 
a  slight  preference  but  a  very  substantial  one  because  of 
its  excellent  past  record.  But  this  was  counteracted  by 
other  factors  relating  to  the  likelihood  of  effectuating 
its  proposal  so  that  its  overall  preference  on  that  entire 
complex  of  factors  was  held  to  be  a  lessor  one.  The  facts 
of  the  WDOD  case  (10  RR  1119,  1165-70),  and  Tampa  Times  case 
(10  RR  77,  132-3)  are  similarly  distinguishable. 
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was  given  a  significance  out  of  proportion  to  the  supporting 
record  facts  (Br.  31-3). 

Appellants  have  apparently  confused  the "broadcast 

; 

experience"  factor,  as  utilized  by  the  Commission,  with 
the  associated  but  more  important  comparative  criterion, 
past  broadcast  record.  The  Commission  has  stressed  in  several 
recent  cases  that  the  two  are  different:  Past  broadcast 
record  deals  with  what  an  applicant  has  done  with  respect 
to  fulfillment  of  representations  and  service  to  the 
area.  Broadcast  experience  is  concerned  with  "the  'know- 
how’  which  the  principals  of  an  applicant  may  have  acquired 
through  participation  in  broadcast  operations  and  which  may 
be  of  aid  to  the  applicant  in  carrying  on  its  TV  operation". 
The  Radio  Station  KFH  Co.,  supra,  at  112.  While  the  former 
is  clearly  of  greater  importance,  broadcast  experience  is, 
as  the  Commission  stressed  in  the  instant  case  (R.  5060), 

"an  important  /factor./  in  considering  the  likelihood  of 
effectuation  of  proposals"  (R.  5060). 

East  Coast  and  South  Florida  are  thus  mistaken  in 
arguing  that  the  Commission  has  accorded  two  preferences 
where  only  one  should  lie.  There  are  two  distinct  factors 
involved,  each  reasonably  related  to  the  ascertainment  of 
facts  pertinent  to  the  public  interest  judgment.  The  de¬ 
lineation  of  the  appropriate  comparative  guide  posts  is  a 
matter  peculiarly  within  the  agency's  expertise  and  the 
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broadcast  experience  factor  is  one  which  has  been  recognized 

25/ 

in  Commission  decisions  for  over  15  years. 

In  addition  to  the  above  argument.  South  Florida  claims 
that  any  preference  to  Biscayne  based  on  the  broadcast  ex¬ 
perience  of  its  principals  was  exhausted  when  the  Commission 
took  into  account  on  integration  of  ownership  and  management 
the  quality  of  the  integration  involved,  including  the 
extensive  broadcast  experience  of  Biscayne’s  Trammell,  LeGate, 
and  Scott.  The  short! answer  is  that  the  Commission 
scrupulously  avoided  any  double  preference  by  specifically 
not  taking  into  account  on  the  subject  factor  the  experience 
of  those  stockholders  that  had  been  considered  in  connection 
with  the  integration  criterion  (R.  5060).  The  Commission 
stressed  that  it  was  here  taking  note  "  of  the  experience 
in  the  field  of  broadcasting  which  the  principals  of  an 
applicant  bring  to  bear  through  policy  creation  and  execution 
on  the  part  of  the  board  of  directors  as  well  as  other  con¬ 
tributions  such  principals  make  to  the  television  operation, 
except  as  the  same  may  have  entered  into  our  consideration 
in  the  discussion  of  the  integration  of  ownership  and 

25/  Appellant  East  Coast  states  that  it  is  not  relying  on 
precedent  in  making  its  argument  (Br.  31).  The  reason  is 
obvious:  The  factor,  broadcast  experience,  has  been  employed 
by  the  Commission  for! years  in  the  AM  comparative  field  and 
has  been  used  in  all  recent  comparative  TV  cases.  See 
Martinsville  Broadcasting  Co..  8  FCC  46  (1940);  WDOD  Broad¬ 
casting  Co. .  10  RR  1119,  1165;  Radio  Wisconsin, ~Tnc- .  10  RR 
1224,  1245;  Sacramento  Broadcasters.  Inc..  10  RR  615, 

642-o,  12  RR  861,  873;  affirmed,  Sacramento  Broadcasters.  Inc, 
v .  Federal  Communications  Commission,  supra. 
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management  factor”  (R.  5060). 

Of  the  three  appellants,  only  South  Florida  argues  here 
that  the  record  facts  do  not  support  the  Commission's  con¬ 
clusion  that  Biscayne's  principals  have  a  marked  superiority 
in  broadcast  experience.  We  submit  that  that  conclusion 
was  reasonable  and  compelled  by  the  record.  For  as  the 
Commission  pointed  out,  nearly  every  member  of  the  Biscayne 

Board  of  Directors  has  had  some  experience  in  broadcast 

*  • 

matters  from  an  overall  policy  standpoing;  and  specifically, 

Cox  and  the  Knights  have  for  a  considerable  number  of  years 

been  director  and  officers  controlling  the  major  policy 

decisions,  as  distinct  from  day-to-day  operations,  of  WIOD 

27/ 

and  WQAM  respectively  (R.  5060). 

26/  The  foregoing  arguments  of  East  Coast  and  South  Florida  as 
to  the  Commission's  use  or  treatment  of  broadcast  experience 
in  its  final  decision  of  January  20,  1956  have  never  been 
presented  to  the  Commission:  They  stem  from  the  decision, 
and  no  petition  for  rehearing  of  that  decision  was  filed.  In 
advancing  these  arguments  here  for  the  first  time,  appellants 
thus  face  a  procedural  bar.  Section  405,  47  U.S.C.  405; 

Democrat  Printing  Co.  v .  Federal  Communications  Commission. 

91  U.S.  App.  D.  C.  72,  202  F.  2d  298. 

27 /  South  Florida  argues  that  the  broadcast  experience  of 
the  six  Cox-Knight  directors  is  irrelevant  since  Trammell  will 
”run  the  show"  (Br„  32).  But  although  Trammell  is  the 
leading  figure  in  the  Biscayne  applicant,  representing  as 
he  does  the  balance  between  the  two  groups  (R.  1002-5),  he 
will  receive  "consulation,  advice  and  help  from  the  other 
two  groups  as  /he/  might  need”  (R.  1005),  and  the  broadcast 
experience  of  the  directors  will  be  brought  to  bear  in  the 
directors*  meetings  (see,  e.g.,  R.  1191).  It  is  pointed  out 
that  such  meetings  were  held  in  connection  with  the  application, 
where  matters  of  antenna  height,  budget,  financing,  etc., 
were  taken  up  by  the  directors  (R.  1009-1012). 

South  Florida  also  argues  (Fn„  19,  Br.  32-3)  that  the 
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broadcast  experience  factor  is  one  which  has  been  recognized 

25/ 

in  Commission  decisions  for  over  15  years. 

In  addition  to  the  above  argument.  South  Florida  claims 
that  any  preference  to  Biscayne  based  on  the  broadcast  ex¬ 
perience  of  its  principals  was  exhausted  when  the  Commission 
took  into  account  on  integration  of  ownership  and  management 
the  quality  of  the  integration  involved,  including  the 
extensive  broadcast  experience  of  Biscayne's  Trammell,  LeGate, 
and  Scott.  The  short  answer  is  that  the  Commission 
scrupulously  avoided  any  double  preference  by  specifically 
not  taking  into  account  on  the  subject  factor  the  experience 
of  those  stockholders  that  had  been  considered  in  connection 
with  the  integration  criterion  (R.  5060).  The  Commission 
stressed  that  it  was  here  taking  note  ”  of  the  experience 
in  the  field  of  broadcasting  which  the  principals  of  an 
applicant  bring  to  bear  through  policy  creation  and  execution 
on  the  part  of  the  board  of  directors  as  well  as  other  con¬ 
tributions  such  principals  make  to  the  television  operation, 
except  as  the  same  may  have  entered  into  our  consideration 
in  the  discussion  of  the  integration  of  ownership  and 


25/  Appellant  East  Coast  states  that  it  is  not  relying  on 
precedent  in  making  its  argument  (Br.  31).  The  reason  is 
obvious:  The  factor,  broadcast  experience,  has  been  employed 
by  the  Commission  for  years  in  the  AM  comparative  field  and 
has  been  used  in  all  recent  comparative  TV  cases.  See 
Martinsville  Broadcasting  Co..  8  F'CC  46  (1940);  WDOD  Broad¬ 
casting  Co. .  10  RR  1119,  1165;  Radio  Wisconsin. ~Inc_ .  10  RR 
1224,  1245;  Sacramento  Broadcasters.  Inc..  10  RR  615, 

642-0,  12  RR  861,  873,  affirmed,  Sacramento  Broadcasters.  Inc, 
v .  Federal  Communications  Commission,  supra. 
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management  factor”  (R.  5060)* 

Of  the  three  appellants,  only  South  Florida  argues  here 
that  the  record  facts  do  not  support  the  Commission's  con¬ 
clusion  that  Biscayne's  principals  have  a  marked  superiority 
in  broadcast  experience.  We  submit  that  that  conclusion 
was  reasonable  and  compelled  by  the  record.  For  as  the 
Commission  pointed  out,  nearly  every  member  of  the  Biscayne 
Board  of  Directors  has  had  some  experience  in  broadcast 
matters  from  an  overall  policy  standpoing;  and  specifically, 

Cox  and  the  Knights  have  for  a  considerable  number  of  years 
been  director  and  officers  controlling  the  major  policy 

decisions,  as  distinct  from  day-to-day  operations,  of  WIOD 

27/ 

and  WQAM  respectively  (R.  5060). 

26/  The  foregoing  arguments  of  East  Coast  and  South  Florida  as 
to  the  Commission's  use  or  treatment  of  broadcast  experience 
in  its  final  decision  of  January  20,  1956  have  never  been 
presented  to  the  Commission:  They  stem  from  the  decision, 
and  no  petition  for  rehearing  of  that  decision  was  filed.  In 
advancing  these  arguments  here  for  the  first  time,  appellants 
thus  face  a  procedural  bar.  Section  405,  47  U.S.C.  405; 

Democrat  Printing  Co.  v .  Federal  Communications  Commission. 

91  U.S.  App.  D.  C.  72,  202  F.  2d  298. 

27 J  South  Florida  argues  that  the  broadcast  experience  of 
the  six  Cox-Knight  directors  is  irrelevant  since  Trammell  will 
"run  the  show”  (Br.  32).  But  although  Trammell  is  the 
leading  figure  in  the  Biscayne  applicant,  representing  as 
he  does  the  balance  between  the  two  groups  (R.  1002-5),  he 
will  receive  "consulation,  advice  and  help  from  the  other 
two  groups  as  /.he/  might  need"  (R.  1005),  and  the  broadcast 
experience  of  the  directors  will  be  brought  to  bear  in  the 
directors'  meetings  (see,  e.g.,  R.  1191).  It  is  pointed  out 
that  such  meetings  were  held  in  connection  with  the  application, 
where  matters  of  antenna  height,  budget,  financing,  etc., 
were  taken  up  by  the  directors  (R.  1009-1012). 

South  Florida  also  argues  (Fn„  19,  Br.  32-3)  that  the 
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(3)  Integration  of  ownership  and  management 
The  final  factor  on  which  Biscayne  was  awarded  a 
preference  was  integration  of  ownership  and  management 
(R.  5056-9).  All  thtee  appellants  claim  that  the  Commission 
erred  in  its  judgment  on  this  criterion.  It  is  clear, 
however,  that  these  arguments  stem  from  a  misconception 
of  the  nature  of  the  criterion  involved,  and  that  the  Com¬ 
mission  has  in  fact  reached  a  reasonable  conclusion  thereon. 

The  underlying  policy  reason  for  the  integration  of 
ownership  and  management  factor  is  that  active,  real 
participation  by  the*  owners  of  a  station  in  the  day-to-day 
operation  of  that  station  means  a  greater  sharing  in  the 
control  by  those  who  have  the  keenest  interest  in  the 
success  of  the  enterprise  and  who  are  held  responsible  by 


27/  (Cont'd)  Cox-Knight  directors  have  in  the  main  con¬ 
tributed  little  and  therefore  gained  little  experience  from 
the  operations  of  either  WIOD  and  WQAM.  South  Florida 
would  restrict  broadcast  experience  solely  to  that  obtained 
in  the  day-to-day  programming  of  a  station:  Yet  mqny  overall 
policy  matters  may  be  vital  to  the  station's  successful 
operation  in  the  public  interest  (cf.  R.  1214).  The  record 
establishes  that  John  Knight  has  been  an  active  director  in 
WQAM  participating  fully  in  "any  major  move  affecting  the 
economic  welfare  of  the  station”  (R.  1193);  that  he  has 
worked  "very  closely"  with  the  majority  stockholder  in 
WAKR-TV,  encouraging  him  to  enter  DHF  television  so  that 
Akron  would  have  a  local  TV  outlet  (R.  1195);  and  that  it  is 
his  "intention  to  be  present  at  every  meeting”  of  Biscayne's 
directors  (R.  1196).  Similarly,  the  record  shows  that  Cox 
spends  ”a  substantial  amount  of  time  on  WIOD”  (R.  1223)  on 
a  "spasmodic  but  quite  regular”  day-to-day  basis  in  consul¬ 
tations  with  LeGate  (R.  1236),  and  that  he  will  participate 
in  the  TV  operation  "as  sufficient  as  necessary"  (R.  1216). 
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the  Commission  for  the  operation  of  the  station  in  the  public 
interest.  The  Radio  Station  KFH  Co. ,  11  RR  1#  103-4.  The 
factor,  therefore,  is  of  considerable  importance  in  evaluating 
an  applicant  on  likelihood  of  effectuation  of  proposals  and 
continued  sensitivity  to  an  area's  needs.  The  Commission 
has  stressed  that  what  it  is  here  concerned  with  is  "inte¬ 
gration  of  ownership  and  management  (or  the  station's  day-to- 
day  operations)  —  and  not  supervision,  however  close  of 
such  day-to-day  activities".  Sacramento  Broadcasters.  Inc.. 

10  RR  615,  642o.  Therefore,  what  is  most  critical  here  is 
whether  stockholders  are  actually  running  the  station,  as 
general  manager,  program  director,  etc. ;  evidence  of  lesser 
station  participation  is  pertinent,  but  of  considerably  less 
weight  (R.  5056). 

The  Commission  examined  the  four  proposals  in  great 
detail  as  to  this  factor  (R.  5056-59).  It  found  the  stock 
ownership  integration  of  Biscayne  to  be  22%,  all  substantially 
full-time.  East  Coast's  integration  on  a  full-time  basis 
was  10%,  with  other  stockholders  representing  in  all  87% 
planning  to  devote  several  hours  a  week  to  the  station  on 
general  or  programming  matters.  The  integration  of  South 
Florida  on  a  full-time  basis  amounted  to  slightly  over  15%, 
with  two  officers  owning  about  40%  of  the  stock  planning  to 
devote  about  half  their  time  to  the  station,  and  the  others 


Sunbeam's  full-time 


2$ 

serving  on  programming  committees, 
integration  was  found  to  be  27J£%,  with  five  directors 
participating  about  10  hours  a  week  on  general  or  programming 
matters.  (R.  5058.) 

The  Commission  did  not  limit  its  evaluation  to  just 
the  above  figures:  It  also,  quite  properly,  looked  to  the 
nature  of  the  integration,  and  specifically,  to  the  civic 
records  and  broadcasting  experience  of  the  various  integrated 
stockholders.  Since  it  is  full-time  integration,  which  is  of 
primary  importance  here,  particular  emphasis  was  placed  upon 
the  experience  and  background  of  the  fully-integrated  stock¬ 
holders  (par.  30,  R.  5059),  although  detailed  findings,  were 
made  as  to  all  the  persons  involved  (pars.  25-28,  R.  5056-8), 
We  do  not  believe  any  useful  purpose  would  be  served  by 
burdening  this  brief  with  a  recapitulation  of  those  findings: 
For,  with  the  few  exceptions  noted  on  lp.41-2,  infra,  they  are 
not  seriously  challenged  here  by  appellants.  Shortly  stated, 
the  Commission  concluded,  upon  th-e  basis  of  Trammell's 
"wealth  of  broadcast  experience"  and  "unique"  civic  experience 
upon  a  national  scale  (R.  5056)  and  LeGate’s  and  Scott's  Miami 

28/  South  Florida  has  pointed  to  the  Commission's  refusal 
to  single  out  and  weight  its  committee  proposal  as  error 
(Br.  28-29).  We  submit  that  administrative  arrangements  such 
as  program  committees  are  matters  of  individual  licensee 
judgment  not  warranting  a  preference.  Such  has  ‘been  the 
Commission's  consistent  judgment  in  case  after  case.  See, 
e.g..  Radio  Wisconsin.  Inc..  10  RR  1224,  1243-4,  Appalachian 
Broadcasting  Corp..  11  RR  1327,  1391. 
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broadcasting  and  civic  experience,  that  Biscayne  presented 
integration  in  the  highest  degree  of  quality:  substantially 
full-time,  imbued  with  stable  and  proven  /broadcast^  ex¬ 
perience  ...  and  supplemented  by  a  superior  record  of  civic 
accomplishment”  as  compared  with  the  records  or  backgrounds 
of  the  substantially  fully-integrated  individuals  of  the  other 
applicants  (R.  5059).  The  Commission  further  pointed  out 
that  the  integration  showings  of  the  other  applicants  relied 
largely  on  persons  without  backgrounds  comparable  to  those 
of  the  Biscayne  participants  (R.  5059). 

East  Coast  and  South  Florida  claim  that  since  almost  all 
their  stockholders  will  participate  to  some  degree  in  their 
proposed  stations’  operations,  they  were. ipso  facto,  the 
superior  applicant  as  to  integration.  This  argument  that  the 
Commission,  in  evaluating  the  applicant’s  integration,  should 
ignore  fact  for  fiction  and  treat  the  experienced  full-time 
manager  as  no  more  than  the  equal  of  the  stockholder  whose 
advice  may  be  sought  or  given  from  time  to  time  requires  no 
answer.  South  Florida’s  argument  that  the  importance  of 
substantially  full-time  participation  in  actual  managment 
was  erected  by  the  Commission  solely  for  the  purpose  of  this 
case  is  equally  without  merit  in  view  of  the  Commission’s 
several  prior  and  subsequent  enunciations  of  this  principle. 
See  Sacramento  Broadcasters.  Inc..  10  RR  615,  6421-642m;  The 
Radio  Station  £FH  Co..  11  RR  1,  110;  Beachview  Broadcasting 
Corp. .  11  RR  939,  963. 
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South  Florida  also  contends  that  the  Commission,  while 
it  could  properly  look  to  the  qualities  or  background  of  the 
integrated  stockholders,  arbitrarily  limited  those  qualities 
to  "those  qualities  as  to  which  Biscayne  happens  to  have  a 
superiority"  (Br.  26).  The  Commission's  utilization  of 
broadcast  experience  and  civic  participation  in  realistically 
appraising  an  applicant's  integration  is  not  peculiar  to 
this  case:  The  same  eminently  reasonable  procedure  has  been 
followed  in  several  cases.  See,  e.g.,  Beachview  Broadcasting 
Corp. ,  11  RR  939,  963;  Travelers  Broadcasting  Service  Corp. f 
12  RR  689,  800.  The  reason  why  local  residence  is  not  em¬ 
ployed  is  that  it  is  subsumed  under  and  better  represented 
by  civic  participation:  If  a  locally  resident  stockholder 
has  an  excellent  or  significant  record  of  civic  participation 
derived  from  his  local  residence,  he  receives  credit  for  it 
under  the  Commission's  appraisal;  if  he  has  not  such  a 
record,  then  it  cannot  be  said  that  his  local  residence  has 
given,  or  is  likely  to  give  him,  the  degree  of  insight  into 
the  area's  changing  civic  needs  or  interests  that  would  be 
significant  to  the  instant  realistic  approach  to  the 
integration  factor.  Thus  it  is  not  the  fact  or  length  of 
local  residence  but  rather  the  use  to  which  it  has  been  put. 
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that  is  significant. 

Appellants  have  also  attacked  the  validity  of  the 
Commission's  findings.  East  Coast  argues  that  Trammell's 
experience  cannot  be  weighted  as  there  is  no  showing  he 
has  ever  operated  a  TV  station.  South  Florida  that  network 
experience  does  not  prepare  one  for  local  TV  operation. 

We  submit  that  Trammell’s  extensive  broadcast  and  managerial 
experience  in  charge  of  a  network  having  both  aural  and 


29/  For  example.  South  Florida’s  major  stockholder  Stein 
(50%)  has  been  locally  resident  since  1947  but  has  a  limited 
civic  record  (R.  4993,  5057);  its  locally  resident  proposed 
assistant  station  manager  and  operations  manager  has  no 
civic  record.  The  same  is  true  of  East  Coast’s  locally 
resident  proposed  general  manager  Phillips  (R.  5057).  As 
to  South  Florida’s  argument  that  diversification  of  the 
background  of  principals  should  also  have  been  employed 
here,  the  fact  is  that  the  Commission  did  look  to  the 
background  of  the  integrated  persons  (e.g.,  Nance,  R.  5059). 

In  any  event,  appellant  South  Florida  cannot  advance 
the  above  arguments  claiming  error  in  the  Commission’s 
approach  to  the  integration  problem  for  the  first  time 
in  this  Court.  If  the  Commission  was  in  error  because  of 
its  emphasis  on  full-time  or  "at  the  helm"  participation 
of  experienced  and  civic-minded  owners,  that  error  should 
have  been  brought  to  the  Commission’s  attention  before 
being  urged  upon  this  Court.  Communications  Act  of 
1934,  as  amended,  Section  405,  47  U.S.C.  405;  United 
States  v.  Tucker  Truck  Lines.  344  U.S.  33;  Democrat 
Printing  Co.  v .  Federal  Communications  Commission,  supra. 

But  none  of  the  appellants  sought  rehearing  though  they 
had  never  raised  this  question  previously  before  the 
Commission. 
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television  branches  is  of  obvious  value  to  Biscayne. 

Appellants  are  similarly  in  error  in  arguing  that  LeGate’s 

and  Scott’s  experience  should  be  ignored  since  it  was  not 

obtained  in  television:  The  Commission  has  held  in  case 
2JL/ 

after  case  that  competence  or  "know-how"  derived  from 
AM  operations*  particularly  where  it  is  obtained  in  the 

32/ 

community  where  the  TV  station  is  proposed*  is  pertinent. 

Sunbeam  argues  (Br.  28-31)  that  the  Commission  erred 
in  not  considering  its  full-time  integration  as  50.1%  of 
its  stock  instead  of  27.5%.  It  asserts  that  the  Commission* 

in  assigning  the  27.5%  figure* omitted  without  explanation 

* 

the  22.6%  owned  by  the  two  sons  of  its  major  and  fully 


30/  Our  prior  discussion  on  the  propriety  of  the  Commission 
taking  into  account  Trammell’s  "unique"  civic  activities 
on  a  national  level  (pp.25-6  *  supra)  is  equally  applicable  to 
the  arguments  advanced  on  this  point  by  Sunbeam  (Br.  32) 
and  South  Florida  (Br.  25).  South  Florida's  argument  comes 
with  poor  grace  since  the  Commission  gave  that  applicant 
credit  for  the  civic  backgrounds  outside  Miami  of  Fly  and 
Nance  (R.  5057,  5059,  6654). 

3l/  See,  e.g..  The  Radio  Station  KFH  Co..  11  RR  1,  112; 

WDOD  Broadcasting  Corp..  10  RR  1119,  1164-5. 

32/  The  argument  is  made  that  Scott’s  integration  should 

not  be  considered  since  as  Chief  Engineer  he  will  not  be 

directly  involved  in  Biscayne's  programming.  But  the 

duties  of  Biscayne’s  Chief  Examiner  demonstrates  that 

he  plays  an  important  and  integral  role  in  the  successful 

operation  of  the  station,  and  indeed,  is  to  "carry  out 

station  policies  and  implement  station  management’s 

operating  direct ives 1  pertaining  to  programming"  (R.  3352).  Moreover, 

Scott  contributed  to  Biscayne's  tentative  program  schedule 

(R.  937). 


integrated  stockholder,  Ansin  —  and  that  such  omission  was 


error  since  this  22.6%  will  be  voted  by  Ansin  until  such 

J33/ 

time  as  their  education  and  military  service  are  com¬ 
pleted  and  they  become  full-time  staff  members  of  the 
station.  But  the  Commission's  reasons  for  not  including 
this  22.6%  stock  figure  are  obvious:  The  conceded  fact  is 
that  this  stock  is  owned  by  Edmund  and  Ronald  Ansin  and 
that  it  is  these  persons  who  must  be  looked  to  for  the 
station's  true  integration  picture.  Just  as  the  grant  it¬ 
self  is  not  made  on  a  temporary  basis,  so  also  the 
evaluation  of  the  best  applicant  is  not  made  on  temporary 
or.,  interim  basip.  It  is  especially  important  to  look  to 
the  actual  integration  of  the  proposed  station,  and  not 
an  interim  arrangement,  because  the  Commission  awards  a 
preference  on  this  factor  only  after  a  realistic  evaluation 
of  the  quality  and  nature  of  the  integrated  persons.  It  would 
be  both  unfair  and  unrealistic  to  compare  Sunbeam’s  inte¬ 
gration  showing  with  those  of  its  rivals  on  the  basis  of 
Ansin  being  a  32.6%  stockholder  when  actually  he  is  but  a 
10%  owner,  with  two  other  persons  with  entirely  different 
backgrounds  taking  over  the  22.6%  just  a  few  years  hence. 

In  short  the  Commission,  because  of  the  nature  of  the 
criterion  and  the  long  range  public  interest  determination 

At  the  time  of  the  hearing,  both  were  college  students 
(R.  5008,  4147,  4149). 
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to  be  made,  is  concerned  with  the  actual  beneficial  ownership 

2 SJ 

of  this  stock  and  not  who  votes  it  during  an  interim 
period.  • 

And  when  the  facts  concerning  these  beneficial  owners  of 
the  22.6%  interest  here  in  dispute  are  examined,  it  is  clear 
why  their  interests  were  not  given  weight  by  the  Commission. 
For  there  is  no  indication  what  the  full-time  duties  of 
the  young  Ansins  will  be,  and  no  showing  that  they  have 
any  civic,  broadcast  or  managerial  background  (R.  4147-51). 

To  credit  their  stock  ownership  towards  integration  on  the 
part  of  Sunbeam  would,  under  such  circumstances,  clearly  be 
improper. 

A  final  argument  made  by  East  Coast  is  that  the  Com¬ 
mission  could  not  give  Biscayne  any  more  than  a  minor 
preference  on  integration  because  of  the  availability  of 
past  broadcast  records  (Br.  34).  But  the  Commission  has 
stressed  in  several  cases  that  even  in  the  face  of  a 


35/  The  Commission  has  pointed  out  in  several  cases  the 
necessity  for  considering  the  beneficial  rather  than  the 
nominal  or  voting  ownership  in  evaluating  in'fcegra'tioiT: 

Thus,  it  stated  in  KFAB  Broadcasting  Co..  12  RR  317,  at 
391:  HAs  a  first  condition,  by  the  very  definition  of  the 
term,  the  integration  proposed  must  be  by  persons  beneficially 
interested  in  the  applicant  as  owners  thereof.”  See  also 
KTBS.  Inc. .  10  RR  811,  871-2,  affirmed  on  this  point.  Inter¬ 
national  Broadcasting  Co.  v .  Federal  Communications  Com¬ 
mission.  _  D.S.  App.  D.  C.  _ ,  _  F.  2d  _ ,  petition 

for  certiorari  pending;  City  of  Jacksonville.  12  RR  113, 

180r.  The  cases  cited  by  Sunbeam  in  note  24,  p.  30  of  its 
brief,  are  distinguishable  on  several  grounds:  The  short 
answer,  however,  is  simply  to  point  out  that  in  none  was  an 
interim  arrangement  such  as  the  subject  one  presented. 
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favorable  past  broadcast  record,  factors  such  as  inte¬ 
gration  and  local  residence  do  not  lose  their  significance: 

On  the  contrary,  they  can  be  relied  upon  as  giving  "added 
assurance"  on  the  allied  issues  of  reliability  and 
continued  sensitivity.  The  Radio  Station  KFH  Co..  11  RR 
1,  103-4;  see,  also,  Evansville  Television.  Inc..  11  RR  411, 
454;  City  of  Jacksonville.  12  RR  113,  I80q.  And  here 
especially,  the  significance  of  Biscayne's  integration  could 
not  be  termed  "minor"  in  view  of  the  fact  that  Trammell,  a 

most  important  stockholder  and  the  individual  representing 

✓ 

the  bulk  of  Biscayne's  integration  shewing,  has  no  past 

broadcast  record  by  which  the  nature  of  his  significant 

participation  may  be  evaluated.  His  contribution  to  Biscayne's 

reliability  and  sensitivity  must  accordingly  be  judged  on  more 

presumptive  factors,  the  most  important  of  which  is  effective 

integration.  It  follows  that  Biscayne's  preference  on  this 

factor  was  properly  adjudged  to  be  substantial  and  significant, 

36_/ 

rather  than  minor. 

36/  For  the  same  reasons  as  set  out  in  footnotes  26  and  29 
East  Coast  is  precluded  on  jurisdictional  grounds  from  raising 
the  above  matter  before  the  Court.  Section  405;  Democrat 
Printing  Co.  v .  Federal  Communications  Commission,  supra. 
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C.  Factors  on  which  appellants  were  awarded  preferences. 

Appellants  were  awarded  preferences  over  Biscayne  on 
diversification  of  control  of  the  media  of  mass  communica¬ 
tions,  local  residence  (excepting  South  Florida),  and 
diversification  of  background  of  persons  controlling.  As 
to  each  of  these  preferences,  one  or  more  of  the  appellants 
claim  that  the  Commission  arbitrarily  minimized  the  prefer¬ 
ence  accorded.  As  will  be  shown  in  the  succeeding  discus¬ 
sion,  that  is  not  the  case. 

(1 )  Diversification  of  control  of  the  media  of 
mass  communications. 

None  of  the  appellants  has  any  mass  media  interests. 

Cox  and  the  Knights,  on  the  other  hand,  have  extensive 

mass  media  holdings,  both  in  Miami  and  in  several  cities 

37/ 

quite  distant  from  Miami.  The  Commission  accordingly 
awarded  the  appellants  a  clear  preference  on  this  important 
factor  (R.  5065,  5066). 


37/  In  Miami,  the  diversification  picture  would  be  as 
follows:  The  Knight  and  Cox  interests  separately  own  the 

two  competing  daily  newspapers;  Biscayne  would  own  one 
AM  radio  station  out  of  the  nine  operating  in  Miami  and 
one  out  of  four  or  five  operating  TV  stations.  Outside 
Miami,  the  Cox  interests  control  a  radio  (AM  and  FM) 
station  and  a  TV  station  in  Atlanta,  Georgia,  and  the 
only  newspaper  in  that  city:  a  radio  (AM  and  FM)  and 
a  TV  station  in  Dayton,  Ohio,  together  with  the  only 
newspapers  there;  and  the  only  newspapers  in  Springfield, 
Ohio.  The  Knight  interests  own  a  45%  interest  in  a 
radio  (AM  and  FM)  station  and  a  TV  station  in  Akron, 

Ohio,  and  a  daily  newspaper  in  Akron;  a  42%  interest  in 
a  radio  and  a  TV  station  in  Chicago,  Illinois,  and  a 
daily  newspaper  in  that  city;  and  a  daily  newspaper 
in  Detroit,  Michigan.  In  all  of  these  cities,  several 
competitive  broadcasting  facilities  exist.  (R.  5062-3.) 
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Each  of  the  appellants  has  attacked  the  Commission's 
holding  on  this  criterion.  East  Coast  (Br.  14-20)  and  South 
Florida  (Br.  34-46)  argue  chiefly  that  the  preference  on 
diversification  was  arbitrarily  emasculated  or  "played 
down",  while  Sunbeam  (Br.  33-40)  claims  that  the  Commis¬ 
sion  erroneously  failed  to  weigh  against  Biscayne  Trammell's 
association  with  the  National  Broadcasting  Company  (NBC). 

The  difficulty  facing  the  arguments  that  the  Com¬ 
mission  arbitrarily  minimized  appellants*  diversification 
preference  is  that  the  Commission  explicitly  held  that 
diversification  is  "an  important  factor  in  the  circum¬ 
stances  of  this  case"  (R.  5066),  that  "there  can  be  no 
question  that  each  of  the  three  applicants  is  entitled 
to  a  preference  over  Biscayne  on  this  factor  "(R.  5062), 
and  that  on  the  facts,  that  preference  is  a  "clear"  and 
"significant"  one  (R.  5065,  5066).  In  short,  appellants 
were  awarded  a  strong  preference  on  this  criterion  which 
entered  very  importantly  into  the  final  or  ultimate 
evaluation  of  the  best  qualified  applicant  (R.  5066). 

The  crucial  question  here  is  therefore  whether  the  Com¬ 
mission's  judgment  that  appellants'  clear  preference  on 
diversification,  coupled  with  other  minor  superiorities, 
was  outweighed  by  the  significant  factors  militating 
for  the  grant  of  Biscayne's  application,  was  an  arbitrary 
one  which  the  agency  could  not  reasonably  have  arrived  at. 
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Appellants,  presumably  recognizing  what  the  answer  to 
that  question  must  be,  have  chosen  to  tilt  at  a  straw  man 
of  their  own  creation  —  that  the  Commission  arbitrarily 
minimized  their  superiority  on  diversification.  To  make 
this  argument,  appellants  point  to  the  fact  that  the  Com¬ 
mission,  in  making  its  evaluation  on  this  factor,  took  into 
account  such  considerations  as  the  vigorous  and  continuing 

competition  between  the  two  Miami  newspapers  controlled 

38/ 

respectively  by  Cox  and  the  Knights,  the  absence  of  any 

monopolistic  practices  in  connection  with  the  various 

media  controlled  by  the  Biscayne  principals  either  in  or 

39/ 

outside  of  Miami,  that  separate  news  staffs  have  been 

38/  South  Florida  has  made  several  arguments  directed  to 
this  finding.  First,  it  claims  that  the  finding  is  incor¬ 
rect  and  that  competition  between  the  two  newspapers  will 
be  diminished  or  blunted.  But  the  record  fully  supports 
the  Commission:  The  two  Biscayne  principals  testified 
to  the  existing  vigorous  competition  and  to  its  continu¬ 
ance  in  the  future  (R.  1187,  1218,  1241 ,1204-5) .  ' There  is  no 
countervailing  evidence;  significantly.  South  Florida, 
which  could  have  cross-examined  or  adduced  such  evidence, 
did  not  do  so. 

South  Florida's  argument  that  Commission  used  this 
finding  of  vigorous  competition  between  the  two  papers 
to  minimize  the  seriousness  of  the  diversification  factor 
(Br.  38)  is  refuted  by  the  decision.  The  Commission 
specifically  held  that  these  mass  media  interests  are 
attributable  to  Biscayne  through  the  particular  stock¬ 
holder  involved  (Cox  or  Knight);  it  also  held,  quite 
properly,  that  since  the  two  newspapers  are  vigorous 
comDetitors,  they  cannot  be  considered  as  a  "combina¬ 
tion"  (R.  5064-5).  In  short,  the  newspaper  holdings 
affect  Biscayne's  diversification  showing  very  significantly 
but  singly. 

39/  East  Coast  disputes  this  finding,  alleging  "the  purchase 
and  liquidation  of  a  Miami  newspaper  by  the  Knight  interests" 
and  "the  mutual  help  .  .  .  between  the  Knight  and  Cox 
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employ  ed  by  the  two  Miami  newspapers  and  the  respective 
Miami  radio  stations  owned  by  these  principals,  and  that 
mass  media  interests  held  in  the  community  or  region  for 
which  the  present  application  is  being  sought  are  of  greater 
importance  than  those  distant  or  remote  from  the  community 
(R.  5062-65).  In  so  doing,  appellants  argue,  the  Commission 
was  emasculating  its  diversification  policy  "for  the  purposes 
of  this  one  case"  (South  Florida  Br.  41). 

The  fact  is  that  the  Commission,  as  it  was  required 
to  do  (see  Johnston  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission,,  85  U.S.  App.  D.  C.  40,  175  F.  2d  351), 
was  simply  looking  at  all  the  pertinent  facts  on  the 
question  of  diversification  in  order  to  delineate  the 
weight  or  seriousness  of  the  factor,  and  that  the  procedure 

of  full  and  fair  examination  has  been  consistently  followed 

40/ 

in  Commission  cases,  both  before  and  after  the  decision,” 


$9/  (Cont  *d)  -  Miami  newspapers  in  1949  in  a  labor  dis¬ 
pute"  (Br.  18).  But  the  record  does  not  establish  that 
Knight  purchased  the  newspaper  in  question  for  the  purpose 
of  suppressing  it:  It  shows  rather  that  Knight  purchased 
two  newspapers  at  approximately  the  same  time  and  discontinued 
one  when  it  was  determined  that  its  maintenance  was  uneconomic 
(R.  1188).  Similarly,  Cox  testified  that  the  assistance 
his  paper  gave  Knight's  newspaper  during  a  1949  printers* 
strike  was  no  more  than  "would  be  customary  in  such  a 
situation"  (R.  1219).  Neither  of  these  allocations  thus 
undermines  the  Commission's  finding  of  absence  of  monopolistic 
practices. 

40/  See,  e.g..  The  Tribune  Co.,  9  RR  719,  770g~770i,  Tampa 
Times  Co. ,  10  RR  77,  138,  affirmed,  Tampa  Times  Co.  v. 

Federal  Communications  Commission.  97  D.S.  App.  D.  C.  256* 

230  F.  2d  224;  Loyola  University.  12  RR  1017,  1111~3. 
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and  has  received  this  Court’s  approval*  See  Pinellas  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission.  97  U.S. 
App.  D.C*  236,  240,  230  F.  2d  204,  208,  cert,  den.  350  O.S. 
1007.  Consideration  of  these  obviously  pertinent  matters 
under  this  procedure  did  not  act  to  take  away  appellants9 
clear  preference  on  this  important  factor,  but  their 
omission  would  have  been  manifestly  unfair  to  Biscayne  and 
against  established  Commission  practice. 

South  Florida’s  argument  that  the  Commission  improperly 
minimized  the  non-Miami  interests  of  Cox  and  Knight  is 
clearly  without  merit.  The  Commission  fully  considered 
the  mass  media  interests  of  Cox  and  Knight  outside  Miami: 

It  noted  that  these  interests  are  extensive,  but  do  not 
constitute  a  chain  upon  a  national  or  sectional  basis, 
that  in  some  instances  they  do  not  involve  control  of  the 
media  in  question,  and  that,  while  of  course  significant, 
they  are  "of  less  importance"  than  the  Miami  interests 
(R.  5064).  We  submit  that  the  finding  is  a  proper  and 
reasonable  delineation  of  the  relative  importance  of  two 
aspects  of  the  diversification  picture,  and  that  it  is 
in  line  with  common  sense  and  Commission  and  Court 
precedents.  See  Clarksburg  Publishing  Co.  v.  Federal 
Communications  Commission.  96  D.S.  App.  D.C.  211,  217-9, 

225  F.  2d  511,  517-9;  Loyola  Dniversity.  12  R.R.  1017, 
1112-3;  McClatchy  Broadcasting  Co..  9  R.R.  1190,  1220j- 
1220k.  And  contrary  to  appellants’  implication,  the 
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fact  is  that  the  non-Miami  interests  of  Biscayne’s  principals 
were  taken  into  account  and  did  add  to  the  significant  and 
clear  preference  accorded  the  appellants  over  Biscayne  on 
this  criterion  (R.  5065,  5064), 

East  Coast  contends  that  that  preference  was  wso 
overwhelming**  that  no  matter  how  minimally  qualified  Bis¬ 
cayne’s  rivals  were  (so  long  as  they  were  not  disqualified), 
Biscayne  was  in  effect  disqualified  or  barred  from  receiv¬ 
ing  the  permit  in  the  final  comparative  evaluation  (Br. 

18).  East  Coast  is  mistaken  in  both  fact  and  law.  In 
the  circumstances,  Biscayne  was  not,  and  could  not  properly 
be,  found  to  be  disqual if ied  (whether  in  an  absolute  or 
practical  sense)  because  of  its  diversification  showing. 

Cf.  McClatchy  Broadcasting  Co.  v.  Federal  Communications 

..  -  -  - 

Commission.  _  U.S.  App.  D.C.  _ , _ F.  2d  _ ; 

Scripps-Howard  Radio.  Inc,  v .  Federal  Communications 
Commission.  89  D.S.  App.  D.C.  13,  19,  189  F.  2d  677,  683, 
cert,  den.  342  U.S.  830.  The  diversification  factor 
here  was  a  comparative  one  and  while  of  course  an  impor¬ 
tant  one  in  the  public  interest  determination,  it  has 


41/  Petition  for  rehearing  denied  in  the  Court’s  decision 
of  October  18,  1956.  In  its  opinion  of  January  27,  1956, 
the  Court  stated  (Slip  Op.  7):  ’''Nor  does  it  mean  that 
the  Commission  may  reject  a  newspaper’s  application  and 
grant  that  of  a  competing  non-newspaper  applicant  with¬ 
out  also  considering  and  comparing  all  other  relevant 
factors.**  The  last  sentence  of  the  Commission’s  final 
evaluation  (par.  45,  R.  5066),  attacked  by  both  East 
Coast  (Br.  20)  and  South  Florida  (Br.  41),  repeats  this 
principle  in  the  context  of  the  present  case. 
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never  been  singled  out  as  of  necessarily  greater  importance 
than  past  broadcast  record,  proposed  programming,  etc. 
Simply  stated,  appellants  were  awarded  a  clear  preference 
on  an  important  factor:  The  question  therefore  was  whether 
that  preference  was  outweighed  by  others  accorded  Biscayne. 
The  Tribune  Co. .  9  R. R.  719;  Tampa  Times  Co.  v.  Federal 
Communications  Commission,  supra.  For  reasons  discussed 
within  (pp.  61-5  ).  the  Commission  properly  concluded 

that  it  was. 

South  Florida  argues  that  the  Commission's  decision 
on  this  _point  is  in  conflict  with  its  holding  in  McClatchv 
Broadcasting  Co..  9  R.R.  1190,  1220i-1220k,  where  the 
decisive  factor  against  the  losing  applicant  was  found 
to  be  extensive  mass  media  holdings.  But  the  Commission 
specifically  considered  the  McClatchy  case  in  reaching 
its  determination  here,  and  how  the  facts  in  that  case 
were  different  from  those  here  encountered.  McClatchy's 
very  extensive  mass  media  holdings  in  both  the  newspaper 
and  broadcasting  fields  were  concentrated  in  one  large 
region,  the  Central  Valley  of  California,  with  resultant 
signal  overlap  and  regional  domination.  Similarly, 
McClatchy,  while  it  had  an  excellent  past  record  and 
broadcast  experience  showing,  was  markedly  inferior  to 
its  rival  on  such  factors  as  integration  of  ownership  and 
management,  civic  participation,  and  local  residence; 
as  seen,  that  is  not  this  case. 


In  short,  the  facts  of 
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the  twb^  cases  were  different  and  therefore,  different  prefer- 

\ 

ences  and  a  different  final  judgment  obtained. 

Were  we  to  follow  South  Florida9s  example,  we  could 
cite  several  cases  in  support  of  the  Commission^  holding 
in  the  instant  case  where  the  applicant  found  to  be  at 
a  disadvantage  on  diversification  was  nevertheless  awarded 
the  permit  in  the  final  evaluation.  See,  e.g..  The  Travelers 
Broadcasting  Service  Corp..  12  R.R.  689,  806c-806e;  The 


Tribune  Co. .  9  R.R.  719,  770g-770i.  But  it  is -useless 
to  cite  such  cases:  the  facts  as  to  diversification  and 


the  other  pertinent  areas  of  comparison  are,  as  would  be 
expected,  different  in  each  case.  The  Commission  here, 
as  in  those  cases,  made  a  reasonable  and  proper  judgment 
based  on  a  full  and  fair  evaluation  of  the  facts  pre¬ 
sented.  That  being  so,  the  judgment  should  be  sustained. 

The  second  major  argument  advanced  on  this  point 
concerns  the  consultant  contract  of  Niles  Trammel  with 


NBC,  which  each  of  the  appellants  (primarily  Sunbeam  at 
pp.  35-40  of  its  brief)  claim  should  have  been  considered 
as  an  element  in  the  diversity  picture  adverse  to  Biscayne. 

.  Trammell,  Biscayne’s  president  and  general  manager, 
held  very  responsible  positions  with  NBC  from  1923  to 
1952.  When  he  left  NBC  in  1952,  Trammell,  as  was  customary 
in  the  case  of  officials  who  had  worked  for  the  corpora¬ 
tion  for  years  and  had  a  "fund  of  knowledge”  as  to  past 
operations  and  personnel,  entered  into  a  consultants 
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contract  with  NBC  having  a  duration  of  about  seven  years 
(R.  4976,  998-9).  The  contract  is  given  in  order  to  make 

use  of  the  official’s  knowledge,  as  an  "honorarium" ,  and 

finally,  to  prevent  the  official  from  working  for  a 

* 

competitor  and  giving  away  the  corporation’s  trade  secrets 
(Ibid). 

Under  the  contract,  Trammell  is  paid  $25,000  a  year, 
and  can  be  called  upon  for  advice  with  respect  to  sales 
and  major  policy  matters  (R.  4966).  Trammell  further 
testified  that  he  has  a  stipulation  with  NBC  that  his 
consultant  duties  shall  require  him  to  do  .nothing  which 
would  in  any  way  interfere  with  his  Biscayne  activities, 
and  that  he  will  relinquish  the  contract  if  the  demands 
upon  his  time  thereunder  would  impair  his  efficiency  as 
president  of  Biscayne  (R.  4977,  999).  The  record 
showed  that  the  demands  upon  Trammell ’ s  time  under  the 

contract  have  been  quite  infrequent  (R.  4976-77). 

*  ^ 

Appellants  claim  that  under  st)ie'  policy  established 

\ 

in  two  prior  Commission  cases,  Abilene  Broadcasting  Co., 

V 

3  R.R.  1684,  and  WJPS,  Inc..  3  R.R.  1366,  this- consultant 
agreement  should  haye  placed  Biscayne  at  a  comparative 
disadvantage.  In  these  cases  applicants  with  substantial 
stock  percentages  owned  by  top  network  officials  were 
penalized  comparatively  because  of  the  fear  that  "divided 
loyalty  .  .  .  might  arise  where  an  official  of  a  net¬ 
work  is  a  stockholder  in  an  affiliated  station  .  .  . 


same 
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/or7  that  stations  operating  in  or  proposed  for  the 
community  would  be  at  a  comparative  disadvantage  in  attempt¬ 
ing  to  secure  or  retain  affiliation  with  the  network  in 
question."  WJPS.  Inc.,  supra  at  1369.  Appellants  urge 
that  both  these  policies  were  contravened  by  Trammell’s 
agreement  and  that  the  Commission  erred  in  not  so  finding. 

We  think  appellants  are  seeking  a  preference  where 
factually  and  realistically  none  exists.  In  the  two 
cited  cases,  the  stockholder  involved  was  an  important 
network  official  actively  engaged  in  the  network’s  opera¬ 
tions  and  there  was  therefore  no  question  as  to  the 
applicability  of  the  noted  policies.  In  the  instant  case, 
Trammell  is  not  a  network  official:  He  has  left  the 
network  and  now  is  employed  as  Biscayne’s  president  and 
general  manager.  The  fact  that  during  a  relatively 
brief  period  (four  years  at  the  time  of  the  Commission 
decision),  a  consulting  contract  with  NBC  will  be  out¬ 
standing  does  not  bring  this  case  within  the  rule  of 
Abilene  or  WJPS.  For  it  cannot  be  said  that  because  of 
the  agreement  NBC  will  be  able  to  influence  Biscayne’s 
operation  or  that  Trammell  will  have  divided  loyalties 
between  NBC  and  Biscayne  Hin  the  narrow  advisory  area” 
that  will  be  outstanding  for  the  next  roughly  four  years 
(R.  5061).  The  record  makes  clear  that  the  consulting 
agreement  will  not  be  permitted  to  interfere  with 
Trammell’s  all-important  position  with  Biscayne;  There 
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is  both  a  stipulation  between  Trammell  and  NBC  and  undis¬ 
puted  testimony  by  Trammell  at  the  hearing  to  this  effect 
(R.  4976-7,  5061,  987,  980-1,  999).  And  actual  operation 
under  the  agreement  for  17  months  has  further  demonstrated 
the  soundness  of  the  Commission's  conclusion.  In  short, 
appellants  are  incorrect  in  asserting  that  the  difference 
between  this  case  and  the  two  cited  ones  is  simply  one  of 
degree;  the  factual  differences  are  so  great  that  the  Com¬ 
mission  properly  judged  that  the  policies  of  avoiding 
divided  loyalties  and  restriction  of  competition  for 
affiliation  with  the  network  in  question  are  not  contra¬ 
vened  here. 

Sunbeam's  complaint  that  the  Commission  did  not  rule 
on  the  effect  of  Trammell's  relationship  with  NBC  on  the 
possibility  of  restricting  competition  for  a  network 
affiliation  is  not  well-founded.  For  the  heart  of  the 
Commission's  ruling  is  that  Trammell  is  "no  longer  .  .  . 
an  officer  or  employee  of  a  network"  and  that  therefore 
the  WJPS  case  is  inapplicable  (R.  5061).  There  is  no 
record  support  at  all  for  the  purely  speculative  leap 
made  by  appellants,  namely,  that  because  Trammell  has 
a  consulting  agreement  with  NBC,  it  follows  that  during 
the  agreement's  remaining  years,  other  TV  stations  in 
the  area,  no  matter  what  different  terms  they  may  offer 
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NBC,  will  be  either  precluded  or  handicapped  in  obtaining 

42_/ 

the  NBC  affiliation. 

(  2 )  Local  Residence. 

The  Commission  found  that  although  all  four  appli¬ 
cants  made  substantial  showings  on  this  factor,  Sunbeam 
and  East  Coast  merited  a  slight  preference  over  Biscayne 
and  South  Florida  (whose  showing  was  the  weakest)  because 
of  their  "percentage  superiority”  (R.  5054-5,  5066). 

East  Coast  argues  that  it  should  have  been  awarded  ”a 
strong  and  significant  preference”  (Br.  23),  while  South 
Florida  claims  it  also  merited  a  preference  over  Biscayne 
(Br.  21-23).  Examination  of  the  pertinent  facts,  however, 
establishes  the  reasonableness  of  the  Commission’s  judg¬ 
ment  in  both  instances. 

Five  of  Biscayne’s  directors  and  persons  owning 

43/ 

67J£%  of  its  stock  were  found  to  be  locally  resident; 

42/  Sunbeam  has  pointed  out  that  since  the  appeal,  Bis¬ 
cayne  has  in  fact  become  the  Miami  NBC  affiliate  (Br. 

40).  But  as  shown  by  the  fact  that  all  four  applicants 
used  NBC  network  programs  in  their  proposals  (R.  5024, 
5030,  4165-73),  it  was  a  foregone  conclusion  that  the 
winning  applicant,  being  the  second  VHF  operation  in 
Miami,  would  receive  the  NBC  affiliation  (CBS  being 
affiliated  with  the  other  operating  VHF  station). 

43/  Appellants  object  to  the  Commission’s  inclusion  of 
Trammell  and  Cox  in  this  evaluation,  the  first  because 
of  his  relatively  short  residence  in  Miami  and  the  second 
because  of  lack  of  participation  in  Miami  civic  affairs. 
But  Trammell  has  resided  in  Miami  since  November  of  1953 
(R.  933),  and  thus  his  residence  at  the  time  of  decision 
(January,  1956)  was  obviously  of  sufficient  significance 
to  be  included  in  the  subject  evaluation.  Similarly, 

Cox  must  be  regarded  as  locally  resident  since,  from 
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in  addition,  John  S. 1  Knight  (17J£%)  has  since  1947  spent 
three  to  five  months  each  year  in  Miami  (R.  5054,  4977-8). 
Obviously,  this  is”a  substantial  showing  in  regard  to 
local  residence”  (Ibid) .  The  showings  of  East  Coast  and 
Sunbeam  were  even  better,  these  applicants  being  almost 
entirely  owned  by  local  residents  (R.  5054-5).  As  to 
South  Florida,  the  facts  revealed  that  65.23%  of  this 
applicant  was  locally  resident,  with  certain  of  the  other 
stockholders  contributing  in  a  less  significant  way  to 

44/ 

this  applicant’s  showing  on  local  residence  (R.  5054). 

He  submit  that  the  Commission  properly  found,  in 
evaluating  the  above  facts,  that  each  of  these  applicants 
had  made  a  substantial  showing,  that  the  percentage 
superiority”  of  Sunbeam  and  East  Coast  was  therefore  ”of 

43/  (Cont  cd. )  -  1949  on,  he  has  spent  at  least  85%  of 
his  time  in  Miami  and  maintains  a  home  and  participates 
in  the  newspaper  and  broadcasting  fields  in  that  city 
(R.  4979).  In  referring  to  his  Miami  civic  record, 
appellants  attempt  to  confuse  the  factor  civic  partici¬ 
pation  with  that  of  local  residence;  they  demonstrated, 
however,  their  awareness  of  the  difference  between  the 
two  factors  when  they  ignored  the  lack  or  severely  limited 
civic  participation  showing  of  several  of  their  important 
stockholders  in  calculating  their  own  local  residence 
showings  (see,  e.g.,  the  civic  showings  of  East  Coast's 
general  manager,  Phillips,  or  South  Florida's  president 
and  leading  stockholder,  Stein,  or  its  proposed  assistant 
station  manager,  Wells  —  R.  4987-8,  4993,  5057,  4999). 

44/  Thus,  Carpel  (16.30%)  is  not  a  resident  of  Miami 
but  spends  about  4  months  of  the  year  in  that  city; 
in  the  event  of  a  grant,  Nance  (2.17%)  would  move  to 
Miami  while  Fly  (13.04%)  would  maintain  a  residence 
there  and  devote  50%  of  his  time  to  the  station  (R.  4996, 
4994,  4997). 
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cumulative  force  only,  yielding  only  a  minor  preference" 

(R.  5066),  and  that  South  Florida  clearly  warranted  no  prefer 
ence  over  Biscayne  on  this  factor  (R.  5055,  5066).  The 
Commission’s  award  of  a  slight  preference  to  East  Coast 
and  Sunbeam,  based  on  their  almost  100%  local  residence 
as  compared  to  Biscayne’s  very  substantial  roughly  70%, 
represents  a  realistic  appraisal  of  the  facts,  falling 
well  within  the  ambit  of  reasonable  judgment.  Cf.  Sacramento 
Broadcasters.  Inc..  10  R. R.  615,  642(1),  642(o),  affirmed, 
Sacramento  Broadcasters.  Inc,  v.  Federal  Communications 
Commission,  supra. 

■.VC -3)  Diversification  of  Background  of 
Persons  Controlling. 

The  Commission  awarded  the  appellants  a  preference 
over  Biscayne  with  respect  to  diversification  of  back¬ 
ground  of  the  persons  controlling  the  applicants,  but 
labelled  the  factor  as  one  of  secondary  or  lesser  import¬ 
ance  (R.  5055-6,  5066).  Appellant  East  Coast  complains 
that  in  so  categorizing  the  importance  of  the  factor,  the 
Commission  arbitrarily  and  without  explanation,  "mini¬ 
mized  the  significance  of  appellants’  preference"  (Br.23). 

The  reason  for  assigning  lesser  significance  to 
''  45/ 

this  factor  is  obvious  and  needs  no  extended  discussion. 

45/  The  policy  behind  the  criterion  is  the  desirability  of 
having  varied  community  activities  (such  as  medicine, 
education,  law,  industry,  agriculture)  represented  in 
the  stock  ownership  participating  in  the  station’s  opera¬ 
tion.  But  the  insight  into  these  community  activities 
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The  Commission  has  consistently  adjudged  the  factor  as  one 

of  secondary  importance  in  several  cases,  both  prior  and 

subsequent  to  the  instant  decision.  See,  e.g.t  The  Radio 

Station  KFH  Co. .  11  R.R.  1,  109;  Brush-Moore  Newspapers. 

Inc. .  11  R.R.  641,  700;  WMBD ,  Inc..  11  R. R.  533,  598; 

Loyola  University.  12  R.R.  1017,  1098;  KFAB  Broadcastina 

46_/ 

Co. .  12  R.R.  317,  390.  There  is  no  need  or  requirement 
that  the  Commission,  in  every  case,  set  out  the  policy 
behind  each  of  the  comparative  criteria  establishing  that 
criterion's  relative  importance.  If  appellant  wished  to 
argue  that  diversification  of  background  of  principals 
should  receive  greater  weight  than  the  Commission  normally 
gives  this  criterion,  it  could  have  done  so,  either  in 
its  exceptions  or  by  petition  for  rehearing.  The  fact 


45/  <Cont9d.)  -  gained  through  participation  of  such 
diversified  stock  ownership,  while  of  course  significant, 
does  not  equal  that  obtained  through  thorough  preparation 
and  contacts  with  a  great  number  of  community  leaders  in 
the  various  activities  or  through  extensive  participation 
in  civic  activites.  For  example,  a  participating 
educator  may  contribute  significantly  to  the  station's 
educational  programming,  but  his  single  knowledge  cannot 
realistically  be  said  to  be  of  greater  significance  than 
the  collective  knowledge  of  the  area's  educational  needs 
gained  through  an  extensive  canvassing  of  many  of  the 
area's  educational  leaders. 

46 J  Its  importance  also  becomes  less  significant  when  the 
comparison  in  question  involves  an  applicant  having  a  past 
broadcast  record  of  extensive  cooperation  with  the  local 
civic  groups.  Tribune  Co. „  9  R.R.  719,  770c,  affirmed, 
Pinellas  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission.  supra.  To  a  considerable  extent  (i.e.,  the 
Miami  interests  of  Cox  and  Knight),  that  is  this  case 
(R.  5053). 
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is  that  appellant  never  raised  before  the  Commission  the 

question  of  the  relative  significance  of  this  criterion  to 

the  public  interest  determination,  and  therefore  cannot 

£ 7/ 

raise  it  for  the  first  time  before  this  Court.  Section 
405;  Democrat  Printing  Co.  v.  Federal  Communications 
Commission,  supra. 

D.  The  Propriety  of  The  Commission's  Final  Decision. 

The  foregoing  has  been  a  discussion  of  the  reasonable¬ 
ness  of  the  Commission’s  judgment  on  each  of  the  contested 
criteria.  As  seen,  Biscayne  was  found  to  warrant  clear 
preferences  on  three  important  factors,  past  broadcast 
record,  integration  of  ownership  and  management,  and  broad¬ 
cast  experience.  On  the  other  hand,  appellants  were  found 
to  merit  a  slight  preference  because  of  diversification 
of  background  of  principals,  a  slight  preference  on  local 
residence  (with  the  exception  of  South  Florida),  and  a 
clear  preference  on  the  important  factor,  diversification 
of  control  of  the  media  of  mass  communications.  The 
crucial  question  in  the  final  evaluation  was  thus  "whether 
this  last  factor,  coupled  with  the  minor  preferences  noted 
against  Biscayne  on  two  other  factors,  .  .  .  overcome  the 

47/  While  appellant  claimed  a  point  of  preference  on  this 
score  (R.  5072),  the  Examiner  did  not  deal  at  all  with 
the  criterion,  and  appellant  East  Coast  did  not  except 
to  the  Examiner's  omission  (R.  5543-78).  Yet  it  now 
claims  that  the  Commission,  in  nevertheless  awarding  a 
preference,  arbitrarily  minimized  that  preference. 
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superiorities  achieved  by  Biscayne  in  three  other  ^signifi* 
cant 7  elements"  (R.  5066).  The  Commission  in  its  evalua¬ 
tion  found  that  "the  balance  /was/  with  Biscayne",  since 
the  latter  had  demonstrated  "the  best  aggregate  qualifica¬ 
tions"  and  since  "where  there  are  important  differences 
it  excels,  other  than  upon  the  diversification  factor" 

(R.  5066).  The  Commission  pointed  out  the  latter  factor 
is  comparative  and  therefore,  when  as  here  outweighed  in 
the  final  evaluation,  cannot  be  permitted  to  prevent  the 

selection  of  the  applicant  "most  fitted  to  bring  a 

48_/ 

superior  television  service  to  Miami"  (Ibid) . 

•  •* 

South  Florida,  besides  making  the  obviously  incorrect 
assertion  that  Biscayne  was  chosen  because  broadcast 
experience  was  considered  more  important  than  diver¬ 
sification  (Br.  44-5),  also  argues  that  the  Commission 
created  three  preferences  where  in  reality  there  should 
have  been  one,  a  preference  on  the  overall  category  of 
likelihood  of  effectuation  of  proposals  and  of  remaining 
sensitive  to  the  area's  changing  needs.  But  the  criteria 


4ty  The  Commission's  exact  statement  was:  "That  factor 
Jdiversif icationj  is  comparative,  and  must  not  be  per¬ 
mitted  to  outweigh  the  selection  of  the  applicant  most 
fitted  to  bring  a  superior  television  service  to  Miami" 
(R.  5066).  Appellants  East  Coast  (Br.  34-5)  and  South 
Florida  (Br.  41)  seize  upon  this  statement  as  showing 
that  the  Commission  did  not  give  bona  fide  comparative 
consideration  to  the  diversification  factor.  But  the 
statement,  particularly  when  read  in  context,  clearly 
m^ans  only  that  diversification  in  these  circumstances 
was  a  comparative  factor  and  therefore,  if  outweighed 
by  other  comparative  factors,  could  not  preclude  the 
award  of  the  permit  to  the  better  qualified  applicant. 
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involved  (past  broadcast  record,  integration,  and  broad¬ 
cast  experience)  are  three  separate  and  distinct  factors 
going  to  the  public  interest  determination.  Of  course, 
they  can  be  grouped  together  in  a  general  category  but 
we  know  of  nothing  which  compels  the  Commission  to  do  so. 
What  is  crucial  is  that  all  the  pertinent  public  interest 
factors  enter  into  the  final  determination,  whether 
separately  or  under  broader  categories,  and  that  the 
Commission  reach  a  rational  conclusion  upon  its  overall 
consideration  of  the  preferences . accorded  on  these  factors. 
This  it  did  here.  In  short,  the  Commissions  final  judg¬ 
ment  would  be  the  same  whether  these  factors  are  grouped 
together  for  a  preliminary  broad-category  evaluation  or 
are  brought  together  for  overall  consideration  in  the 
final  evaluation  without  the  use  of  the  preliminary 

categorization  device.  Appellant  is  trying  improperly 

< 

_  I 

to  "control  the  exact  form  or  content  of  a  /Commission/ 

decision**.  Scripps-Howard  Radio.  Inc,  v.  Federal  Com- 

munications  Commission.  89  U.S.  App.  D.C.  13.  16.  189 

49_/ 

F.  2d  677,  680,  cert,  den.  342  U.S.  830. 

Upon  analysis,  it  becomes  clear  that  appellants 
are  really  asking  the  Court  to  decide  anew  the  question 


4V/  An  argument  very  similar  to  that  made  here  by  appel¬ 
lant  was  rejected  by  this  Court  in  its  opinion  in 
McClatchy  Broadcasting  Co.  v.  Federal  Communications 
Commission.  _  U.S.  App.  D.C.  .  __  F.  2d 


« 
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as  to  which  applicant  will  best  serve  the  public  interest* 
Weighing  all  the  factors,  the  Commission  came  to  the  con¬ 
clusion  that  Biscayne  is  the  best  applicant.  Appellants 
seek  a  reweighing  by  the  Court  and  a  different  conclusion. 
Essentially  they  believe  that  greater  weight  should  have 
been  given  to  their  superiority  on  diversification  than 
to  Biscayne's  superiority  on  'integration,  past  broadcast 
record,  and  broadcast  experience.  They  are  thus  inviting 
the  Court  to  depart  from  its  role  of  correcting  legal 
error  and  to  substitute  itself  for  the  Commission  in  mak¬ 
ing  the  expert  administrative  judgment  as  to  which  appli¬ 
cant  will  better  serve  the  public  interest.  The  Court 
has  stressed  again  and  again  that  such  an  invasion  of 
the  province  of  the  administrative  agency  is  clearly 
improper.  Pinellas  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission,  supra ;  Tampa  Times  Co.  v.  Federal 
Communications  Commission,  supra.  As  stated  in  the 
Johnston  case,  supra  (85  U.S.  App.  D.C.  at  46,  175  F. 

2d  at  358): 

It  /the  Commission/  must  take  into  account 
all  the  characteristics  which  indicate 
differences,  and  reach  an  overall  relative 
determination  upon  an  evaluation  of  all 
factors,  conflicting  in  many  cases.  In 
its  judgment  upon  this  evaluation,  the 
Commission  has  wide  discretion.  The  Supreme 
Court  has  said  that  the  administrative 
tribunal  under  statutes  such  as  this,  is 
the  final  arbiter  of  the  public  interest. 

The  requirement  is  that  the  judgment  be 
within  the  bounds  of  rational  derivation 
from  the  findings. 
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That  requirement  is  fully  met  here;  and  clearly  appellants 

have  not  sustained  their  burden  of  demonstrating  the 
50/ 

contrary. 


50/  In  its  final  point  (pp.  38-9),  East  Coast  argues  that 
the  Commission  denied  it  a  fair  hearing  **by  considering  and 
acting  on  appellants’  exceptions  and  oral  argument  after 
’review,  analyses  and  comment  on  the  factual,  legal  and 
technical  matters  involved’  by  the  Commission’s  office 
of  Opinions  and  Review**.  It  claims  that  this  procedure 
of  the  review  staff  is  contrary  to  Section  5(c)  of  the 
Communications  Act,  47  U.S.C.  5(c). 

This  procedure,  which  never  includes  "the  making  of 
any  recommendation  to  the  Commission  by  the  Office  of 
Opinions  and  Review”  (FCC  Public  Notice  20145,  May  19, 
1955),  is  fully  consistent  with  5(c).  However,  no  dis¬ 
cussion  of  the  merits  of  appellant’s  argument  is  in  order. 
Under  Section  405,  appellant  was  required  to  first 
present  this  question  to  the  Commission  before  raising 
it  here  on  appeal.  Democrat  Printing  Co.  v.  Federal 
Communications  Commission,  supra.  This  it  failed  to 
do. 
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II. 

THE  COMMISSION9  S  RULING  DENYING  THE  REQUESTS  OF 
EAST  COAST  AND  SUNBEAM  FOR  CERTAIN  PROGRAMMING 
DATA  INVOLVING  STATIONS  OUTSIDE  MIAMI  IN  WHICH 
COX  OR  KNIGHT  HELD  CONTROLLING  OR  SIGNIFICANT 
INTERESTS.,  WAS  PROPER  AND  FULLY  WARRANTED  IN  THE 
CIRCUMSTANCES. 

In  point  It  we  have  taken  up  the  validity  of  the  Com¬ 
mission's  decision  to  award  the  contested  permit  to  Biscayne 
upon  the  basis  of  the  record  before  it.  In  this  point, 
we  shall  treat  appellants*  argument  that  that  record  was 
an  incomplete  one,  because  of  the  Commission's  allegedly 
erroneous  rulings  "which  prevented  both  the  production  of 
any  evidence  and  the  introduction  of  any  evidence  concerning 
the  broadcast  records  of  the  Cox  and  Knight  stations  located 
outside  of  Miami"  (Sunbeam  Br.  17).  This  argument  is 
advanced  at  some  length  by  Sunbeam  (Sunbeam  Br.  17-27)  and 
East  Coast  (Br.  35-38)  and  rather  cursorily  by  South  Florida 
(Br.  33-4).  East  Coast  also  claims  that  the  appellants  were 
prevented  from  finding  out  the  basic  facts  concerning  any 
"tie-in,  group  discount,  or  frequency  discount  rate"  involving 
the  Cox-Knight  newspapers  and  radio  operations  outside  Miami. 

Appellants’  arguments  on  this  score  are  essentially 
the  same.  They  point  out  that  the  Commission's  decision  to 
award  the  permit  to  Biscayne  relied  heavily  on  the  latter's 
broadcast  experience  and  past  record  in  the  Miami  area. 
Appellants  argue  that  it  is  a  denial  of  a  fair  hearing  to 
prevent  them  from  exploring  Biscayne's  record  outside  of  Miami 
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as  to  broadcast  experience  and  past  broadcast  record  in  order 
to  offset  the  showing  based  on  the  Miami  interests  —  to,  in 
their  words,  prevent  them  from  discovering  ”the  basic  facts 
of  the  total  experience  of  Biscayne’s  principals”  (East 
Coast  Br.  37). 

At  the  outset  we  wish  to  make  clear  that  we  do  not  dispute 
the  relevance  of  the  out side-Miami  station  records  to  the 
instant  proceedings.  As  the  Commission  pointed  out,  while 
the  record  of  the  Miami  stations  is  obviously  of  much 
greater  significance  on  the  question  of  reliability  or 
sensitivity  to  community  needs  in  the  very  community  for 
which  the  TV  permit  is  sought,  the  record  of  other  broadcast 
interests  of  the  applicant'5  principals  outside  Miami  could 
under  appropriate  circumstances  shed  further  pertinent 
information  on  this  area  of  comparison  (R.  5016-7).  The 
question  is  therefore  not  one  of  relevance  but  whether  in 
the  circumstances,  it  was  an  abuse  of  Commission  discretion 
to  deny  the  requests  of  East  Coast  and  Sunbeam  for  certain 
further  or  additional  data  as  to  these  outside-Miami  stations. 

We  believe  that  this  question  must  be  resolved  against 
the  appellants.  Crucial  to  this  entire  matter  is  the  fact 
that  this  is  not  a  case  where  appellants  had  no  information 
or  were  prevented  from  obtaining  any  information  as  to  a 
relevant  but  less  important  comparative  aspect.  On  the 
contrary,  appellants  had  an  abundance  of  past  programming  data 
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far  surpassing  that  normally  available  to  TV  rivals  and 
covering  the  entire  Cox-Knight  broadcast  operations.  East 
Coast  and  Sunbeam  nevertheless  requested  certain  additional 
data.  In  ruling  upon  the  reasonableness  of  the  Examiner’s 
rejection  of  these  requests,  the  Commission  was  strongly 
influenced  by  the  fact  that  although  at  least  two  of  the 
appellants  had  indicated  that  they  had  questions  to  raise 
based  on  their  study  of  the  extensive  data  already  available 
to  them,  and  although  the  Examiner  had  pointed  out  several 
times  that  the  principal  ground  for  denial  of  these  requests 
for  additional  data  was  the  absence  of  any  specific  allegation 
or  charge  against  the  stations  in  question,  no  appellant 
ever  came  forward  with  a  single  factual  specification.  The 
Commission  felt  that  in  these  circumstances,  the  requests 
for  additional  data  had  been  properly  denied  as  an  unwarranted 
fishing  expedition  and  that  no  adequate  showing  had  been 
made  justifying  a  remand  to  the  Examiner  (R.  5016). 

The  instant  proceeding  was  conducted  under  the  so-called 

£1/ 

"points  of  reliance"  procedure,  since  discontinued.  Under 

S1/  This  procedure  was  adopted  bv  the  Commission  on  February 
4,  1953  (18  F.R.  938-939)  and  was  set  out  in  the  provisions 
of  Section  1.841  as  it  read  at  that  date  (see  Appendix,  A3-4, 
Sunbeam’s  Br.).  The  procedure  was  abolished  by  the  Commission 
on  June  15,  1954  (FCC  Report  No.  2523,  Public  Notice  8644) 
but  the  new  provisions  of  1.841  were  not  applicable  to 
proceedings  such  as  the  instant  one  where  the  hearing  record 
had  already  been  closed.  See  Revision  of  Hearings  Procedures, 


10  RR  1577,  1582 
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that  procedure,  the  Commission,  after  either  finding  all 
the  applicants  qualified  or  specifying  issues  going  to 
such  basic  qualifications,  designated  the  competing  appli¬ 
cations  for  hearing  on  a  broad  standard  comparative  issue 
(R.  4972-3).  It  was  then  up  to  each  applicant  to  specify  at 
an  opening  conference  with  the  Examiner  its  points  of 
reliance,  that  is,  factual  allegations  as  to  the  areas  of 
comparisons  in  which  the  applicant  believed  itself  to  be 
superior  to  its  rivals.  The  conference  was  to  be  followed 
by  the  issuance  of  an  order  by  the  Examiner  reciting  the 
action  taken,  including  the  points  relied  upon  by  each  of 
the  parties,  which  would  govern  the  subsequent  course  of  the 
hearing.  The  parties  were  permitted  at  the  hearing  to 
adduce  proof  only  in  respect  to  the  points  relied  upon  by 
them,  and  the  burden  of  proof  as  to  any  point  was  placed  in 
the  first  instance  on  the  applicant  advancing  that  point. 

As  an  aid  to  the  opposing  parties  in  their  formulation 
of  the  required  points  of  reliance,  each  applicant  was 
required,  prior  to  the  filing  of  points  of  reliance,  to  file 
a  written  statement  under  oath  setting  forth  in  detail  certain 
specified  supplementary  information.  In  addition  each  appli¬ 
cant  had  available  to  it,  as  source  material  for  a  point  of 
reliance,  the  Commission^  public  files  and  whatever  other 
pertinent  information  it  might  have  obtained  independently 
as  to  its  rivals*  background. 


In  the  instant  case,  the  material  available  for  inspection 

in  the  Commission's  files  with  respect  to  the  operation  of 

the  Cox  and  Knight  stations  both  in  and  outside  Miami  (WIOD 

and  WQAM,  Miami;  WHIG  and  WHIO-TV,  Dayton,  Ohio;  WSB  and  WSB-TV, 

Atlanta,  Ga. ;  WAKR  and  WAKR-TV,  Akron, Ohio;  WIND,  Chicago) 

was  very  extensive.  For  following  the  publication  of  the 

Commission's  1946  report  on  "Public  Service  Responsibility  of 

52/ 

Broadcast  Licensees'*,  applicants  for  construction  permits 
for  new  stations,  for  renewal  of  licenses,  or  seeking  approval 
of  the  purchase  of  an  existing  station  have  been  required  to 
set  out  in  the  application  form  the  percentage  of  time  they 
expected  to  devote  in  a  typical  broadcast  week  to  the  various 
categories  of  program,  as  defined  by  the  Commission.  1  RR 
53:219-224;  Blue  Book,  pp.  58-9.  Applications  for  renewal 
of  licenses  are,  in  addition,  required  to  provide  for 

53./ 

analyses  (by  percentages)  of  the  station's  program  logs  for 


52  /  Portions  of  this  report,  commonly  called  the  "Blue  Book" 
are  found  at  1  RR  53:219**224. 

53  /  The  licensee  of  a  broadcast  station  is  required  to  main¬ 
tain  a  programming  log  in  which, among  other  things,  entries 
are  to  be  made  showing  the  time,  the  title,  the  origin  or 
type  (e.g.,  network,  wire,  live),  the  sponsor  if  any,  and 

a  brief  description  of  each  broadcast  (such  as  "music", 
"drama",  etc.).  Section  Sections  3.111,  1  RR  53:218;  3.281, 
1  RR  53:481;  3.663,  1  RR  53:660. 
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seven  days  of  a  composite  week  to  be  selected  at  random  by  the 

Commission  at  the  end  of  each  year  (see  Blue  Book,  p.  58; 

Form  303,  Section  IVf  1  (Part  two)  RR  135,  139-40).  And 

along  with  the  analyses  in  the  renewal  application,  the 

applicant  must  append  the  composite  week’s  program  logs  in 

order  that  the  Commission  may  check  the  accuracy  of  the 

54/ 

analyses  figures. 

As  a  consequence  of  these  requirement  $ ,  a  large  number 
of  program  exhibits  relating  to  their  radio  and  television 
operations  in  and  outside  of  Miami  had  been  filed  by  Cox 
and  Knight,  and  were  available  for  public  inspection  as  of 
February  19,  1954  - —  the  date  of  the  opening  pre-hearing 
conference  in  the  Miami  hearing.  These  documents,  listed 
in  the  following  chart,  thus  provided  any  interested  party 
with  a  most  extensive  picture  of  these  stations*  past  pro¬ 
gramming  efforts,  including  of  course  promise  against  per¬ 
formance  figures.  (See  Sacramento  Broadcasters.  Inc,  v. 

Federal  Communications  Commission.  _  U.S.  App.  D.  C.  _ , 

_  F.  2d  _ ,  decided  June  14,  1956). 

54/  Because  of  their  bulk,  these  logs  are  not  retained  in  the 
Commission’s  files  but  are  returned  to  the  applicant  following 
examination  and  action  on  the  renewal  application.  Under  the 
Commission's  rules,  they  must  be  retained  by  the  applicant 
for  a  period  of  two  years  from  the  date  of  their  entry.  See 
Sections  3.112,  1  RR  53:224;  3.282,  1  RR  53:482;  3.664(a), 

1  RR  53:661. 
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1/  The  years  1 ?U6  and  19U7  have  been  included  because  the  applications  filed  in  these  years  do  contain  sone  significant  programming  data;  however,  such  data  falls 
considerably  short  of  that  found  in  applications  filed  in  subsequent  years  when  the  Commission's  new  or  post-Blue  Book  forms  were  in  use.  It  is  also  pointed  out 
in  many  of  the  above  listed  applications,  programming  information  in  addition  to  the  extensive  data  required  in  the  form  was  supplied  by  the  applicant  usually  in 
the  form  of  one  or  several  attached  exhibits. 
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As  will  be  observed,  the  available  material  included,  in 

addition  to  considerable  earlier  material,  the  1952  renewal 

application  figures,  for  all  of  the  Cox  or  Knight  stations, 

with  the  exception  of  WAKR-TV,  which  had  just  commenced 

operation  and  WAKR  -«  for  which  the  1953  renewal  application 

was  available.  And  with  respect  to  WSB-TV,  Atlanta,  the 

actual  program  logs  associated  with  renewal  applications  for 

both  1952  and  1954  remained  available  until  April  15, 

55/ 

1954. 

This  information  was  apparently  sufficient  for  the 

appellant  South  Florida.  For  it  did  not  seek  anything 

additional  but  instead  specified,  presumably  on  the  basis  of 

available  information,  a  point  of  reliance  (III  B  —  R.  5078) 

indicating  it  proposed  to  show  at  the  hearing  that: 

"In  the  operation  of  radio  stations  WIOD  and  WQAM 
in  Miami  and  in  their  other  radio  operations. 

Biscayne’s  principals  have  not  kept  their  promises 
to  the  Commission  and  hence  cannot  be  relied  upon 
here.  Furthermore,  radio  stations  WIOD  and  WQAM 
and  the  other  radio  stations  directly,  or  indirectly. 
controlled  by  Biscayne's  principals,  have  been 
operated  in  a  manner  that  has  not  shown  standards 
of  high  quality  and  careful  concern  for  the  public 
needs  and  interests  of  the  areas  served".  (emphasis 
added)- 

However,  in  spite  of  this  point  of  reliance,  South  Florida 
never  introduced  or  attempted  to  introduce  evidence  to 
substantiate  it. 


55/  Normally  the  logs  relating  to  the  1952  renewal  application 
would  have  been  returned  to  the  station,  but  through  inadvertence 
these  logs  were  still  in  the  Commission's  possession. 
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Dnlike  South  Florida,  East  Coast  never  submitted  any 
point  of  reliance  relating  to  the  past  operation  of  the 
Cox  or  Knight  stations  outside  Miami.  Nor  did  it  request 
it  be  supplied  with  any  station's  program  analyses  other 
than  those  it  stated  "we  have  available  to  us"  (R.  626). 

On  the  contrary,  it  stated  it  had  "looked  at  the  renewal  appli¬ 
cations  on  file"  (R.  908)  and  that  "from  a  prima  facie 
examination,  we  will  say,  of  the  Commission's  files, 
there  are  several  points  that  we  would  like  to  raise". 

(R.  908-909).  But  East  Coast  sought  to  have  furnished  to  it 
the  station's  program  logs  for  the  composite  weeks  utilized 
in  the  last  renewal  applications  (R.  5073-4).  It  sought  them 

originally  in  connection  with  Biscayne's  point  of  reliance 

56/ 

Nos.  2  and  3  (R.  625)  and,  when  the  Examiner  refused  to 

require  submission  of  the  logs  of  the  non-Miami  stations, 
(Biscayne  voluntarily  made  the  logs  of  the  Miami  stations 
available).  East  Coast  excepted  and  reserved  the  right  to  have 
specified  a  point  of  reliance  of  its  own  if  such  information 
had  been  supplied  (R.  5073-4,  909). 

Sunbeam  took  still  another  tack.  It  also  submitted  no 
point  of  reliance  relating  to  the  non-Miami  stations  of  Cox 
and  Knight.  And  unlike  South  Florida  and  East  Coast  it 
gave  no  indication  throughout  the  hearing  that  it  had  made 

5_6y  These  points  related  to  experience  and  qualifications  of 
the  officers,  directors  and  stockholders  (pt.2)  and  of  the 
"managing  heads"  of  Biscayne's  proposed  station  (pt.3),  which 
it  was  alleged  was  superior  to  that  possessed  by  their  opposite 
numbers  in  the  other  applicants  (R.  5072). 
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any  effort  whatsoever  to  examine  the  material  actually  on 

file.  Instead,  purportedly  in  aid  of  defending  against 

Biscayne's  point  of  preference  as  to  the  experience  of 

Biscayne's  principals,  it  sought  to  have  made  available  to 

it  composite  week  program  analyses  for  all  of  the  Cox  or 

Knight  stations  outside  of  Miami  for  both  the  years  1952 

% 

and  1953  as  well  as  the  supporting  program  logs  for  those 

57/ 

weeks  (R.  7939,  620-4). 

The  Examiner  rejected  the  Sunbeam  and  East  Coast  requests 
on  several  grounds,  the  principal  and  first  one  .given  by  him 
being  that  the  requests  were  an  inappropriate  "fishing  ex¬ 
pedition"  because  "there  is  nothing  specifically  claimed 
about  the  operation  of  any  of  these  stations  in  Chicago  and 
Akron  and  Atlanta  and  elsewhere  with  reference  to  dereliction 
or  something  of  that  kind”  (R.  625,  5015).  Had  there  been, 
he  indicated  that  his  ruling  "might  be  different”  (R.  625; 

and  see  also  R.  627  where  he  indicated  he  might  reconsider 

58/ 

upon  "a  proper  showing”). 


57/  Since  renewal  applications  contain  analyses  of  the  composite 
week  for  the  previous  year,  reference  to  the  chart  on  p.  72 
will  make  clear  that  this  would  have  meant  preparation  of  some 
ten  new  analyses  —  both  the  1952  and  1953  analyses  for  WSB, 
WHIO,  WHIO-TV  and  WIND,  the  1952  analyses  for  WSB-TV  and  the 
1953  analyses  for  WAKR.  Sunbeam's  suggestion  (R.  621)  that 
this  material  was  already  available  as  a  part  of  the  Annual 
Financial  Report  to  be  filed  with  the  Commission  is  incorrect: 
The  practice  of  requiring  programming  analyses  with  the  Annual 
Financial  Report  was  discontinued  after  1951. 

58/  That  this  was  the  principal  ground  was  made  clear  during 
the  taking  of  testimony  when  it  was  repeated  by  the  Examiner 
during  discussions  with  counsel  for  Sunbeam  and  South 
Florida.  In  his  discussion  with  counsel  for  Sunbeam, 


-76- 


The  Commission,  in  its  decision,,  and  after  careful  con¬ 
sideration  of  all  the  facts,  affirmed  the  ruling  of  the 
Examiner  refusing  to  order  production  of  the  additional  pro¬ 
gram  material  relating  to  the  Cox  and  Knight  stations  outside 
Miami  (R.  5015-5017).  It  noted  that  full  particulars  as  to 
the  Miami  stations  owned  by  Cox  and  Knight  had  been  furnished 

t 

in  support  of  Biscayne’s  point  of  reliance  that  its  principal’s 
broadcast  experience  in  Miami  entitled  it  to  a  preference. 

It  indicated  that  upon  a  proper  showing  the  record  of  Biscayne’s 
principals  outside  of  Miami  could  have  been  relevant,  though 
of  considerably  lesser  significance  and  materiality  than  the 
record  in  the  principal  community.  But  if  found  that  the 
absence  of  a  single  specification  supporting  the  requests  for 
the  additional  material,  despite  the  appellants’  statements 
that  examination  of  the  files  had  led  to  discovery  of  points 
they  wished  to  raise,  fully  justified  the  Examiner’s  initial 
denial  of  the  requests  as  a  fishing  expedition.  And  the  Com¬ 
mission  went  on  to  hold  that  the  absence  of  any  evidence  or  of 
even  an  offer  or  tender  of  proof  relating  to  the  non-Miami 
stations  during  the  actual  course  of  the  hearing,  was  further 

58/  (Cont’d)  the  examiner  stated  (at  R.  1232):  wAs  I  recall 
the  hearing  conference,  there  was  no  charge  of  any  kind  leveled 
against  any  of  these  other  stations.  It  struck  me  as  being  an 
attempt  to  start  on  a  fishing  expedition,  which  I  just  wouldn’t 
permit,  and  I  couldn’t  . ..". 

Similarly,  the  Examiner  repeated  his  ruling  to  counsel  f<r 
South  Florida  (a£  R.  1234):  "That  is  right.  Not  relevant  in 
the  absence  of  a  specific  charge  of  some  kind  being  leveled 
directly  against  any  of  those  stations.  It  gave  every  indication 
of  a  fishing  expedition,  which  I  wouldn’t  permit.  I  am  simply 
stating  the  reason  I  ruled  as  I  did.” 
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t 

> 

proof  that  appellants  had  had  no  real  case  to  make  Concerning 
►  the  record  of  the  Cox  and  Knight  stations  outside  Miami,  and 

had  consequently  not  justified  their  requests  for  additional 
information.  (R.  5016-7.) 

*  We  think  the  determinations  of  the  Examiner  here,  as 
affirmed  by  the  Commission,  were  under  the  circumstances  of 
this  case  clearly  within  the  reasonable  discretion  of  a 

i 

hearing  officer  in  determining  whether  what  were,  in  essence, 

59/ 

requests  for  pre-hearing  discovery  should  be  honored.  The 

*  % 

points  of  reliance  procedure  was,  it  must  be  remembered, 
basically  a  discovery  procedure  insofar  as  the  instant  requests 
were  concerned.  In  aid  of  the  parties  the  Commission  requested 


59/  Under  Commission  procedures,  a  party  does  not  have  an  absolute 
or  automatic  right  to  have  its  request  for  the  production  or 
subpoena  of  a  particular  document  granted;  such  requests  call 
for  the  exercise  of  judgment  or  discretion  on  the  part  of  the 
Examiner  or  the  Commission.  Section  1.832  of  the  Commission's 
Rules,  1  RR  51:406;  cf.  Gulf  Television  Co..  11  RR  822,  824; 

The  Enterprise  Co..  9  RR  73,  76.  This  procedure  is  similar  to 
that  followed  by  the  federal  courts  in  discovery  matters.  As 
stated  by  this  Court,  in  following  prior  precedent  requiring 
the  establishment  of  good  cause  for  the  discovery  of  documents 
(Safeway  Stores.  Inc,  v.  Reynolds.  85  U.S.  App.  D.C.  194,  195, 

176  F.  2d  476,  477):  "The  rule  contemplates  an  exercise  of 
judgment  by  the  Court,  not  a  mere  automatic  granting  of  a  motion. 
The  Court's  judgment  is  to  be  moved  by  a  demonstration  by  the 
moving  party  of  its  need,  for  the  purposes  of  the  trial,  of 
the  document  or  paper  sought."  The  Court,  in  reviewing  the 
denial  by  the  trial  court  of  a  discovery  motion,  has  stated 
(Sher  v.  DeHaven.  91  U.S.  App.  D.C.  257,  261,  199  F.  2d  777, 

781,  cert .  den.  345  U.S.  936):"...  we  would  not  disturb  the 
action  of  the  trial  court  since  orders  under  that  Rule  are 
largely  discretionary  with  it,  and  its  action  will  not  be  set 
aside  on  appeal  unless  it  was  improvident ly  taken  and  affected 
the  substantial  rights  of  the  parties".  See,  also.  Carter  v. 
Baltimore  &  Ohio  Rv.  Co..  80  U.S.  App.  D.C.  257,  258-9,  152 


F.  2d  129,  130-1 
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certain  specified  information  as  to  (1)  background  and 

experience  of  the  applicant,  (2)  proposed  programming,  (3) 

equipment,  (4)  management,  (5)  staffing,  and  (6)  estimated 

60  / 

expenditures.  The  Examiner  was  authorized  to  require  the 
submission  of  additional  information  upon  a  proper  showing 
therefor.  Since  the  material  relating  to  the  program  operations 
of  the  stations  outside  Miami  in  which  Biscayne’s  principals 
had  interests  was  not  among  the  things  the  Commission  required 
all  parties  to  supply,  it  was  up  to  the  Examiner  to  determine 
whether  sufficient  basis  existed  for  requiring  its  submission. 

Under  these  circumstances  it  is  difficult  to  understand 
the  argument  made  by  Sunbeam  (and  to  an  extent  by  East  Coast 
as  well)  which  in  essence  appears  to  be  that  it  had  an 
absolute  right  to  secure  and  inspect  the  requested  program 
material  solely  upon  its  bare  assertion  of  the  possible 
relevancy  of  the  material,  and  without  any  showing  or  even 
allegation  that  there  was  in  fact  any  reason  to  believe  the 
Cox  or  Knight  stations  outside  of  Miami  had  been  operating  in 

60/  See  Revision  of  the  Commission’s  Rules  Relating  to 
Broadcast  Hearings.  10  RR  1577,  1578.  This  report  and  order, 
issued  July  15,  1954,  abolished  the  point s-of -reliance 
procedure  for  cases  instituted  thereafter.  It  contains, 
however,  a  good  description  of  the  procedure  as  applied  in 
the  instant  case.  The  exact  language  of  the  Commission’s 
requests  for  information  from  each  of  the  parties  is  contained 
in  the  309(b)  letters  sent  to  the  applicants  on  October  22, 

1953,  December  7,  1953  and  December  28,  1953  (R.  109,  5175, 

5907,  6971). 
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61/ 

an  unsatisfactory  manner.  Sunbeam's  argument  that  in  the 
absence  of  its  being  afforded  access  to  the  extensive 
information  it  requested  it  was  unable  to  specify  a  point  of 
reliance  or  refer  to  any  facts  warranting  further  investigation, 
is  countered  not  only  by  the  existence  of  the  extensive 
information  referred  to  above,  which  was  freely  available 
to  it  in  the  Commissioh's  files,  but  by  South  Florida's 
actual  point  of  reliance  and  East  Coast's  statement  that  its 
examination  of  the  files  provided  it  with  several  points  it 
wanted  to  raise. 

In  fact,  the  entire  history  of  this  case  indicates 

clearly  that  all  three  of  the  appellants  were  much  more 

interested  in  scoring  procedural  debating  points  than  in 

actually  presenting  evidence  of  deficiencies  in  the  programming 

of  stations  in  which  Cox  or  the  Knights  had  interests.  For 

in  addition  to  the  failure  of  South  Florida  to  support  its 

62/ 

point  of  reliance,  and  of  East  Coast  ever  to  elaborate 


61/  Sunbeam,  in  support  of  its  argument  (Br.  24-5),  cites  the 
"Hearing  Manual  for  Comparative  Broadcast  Proceedings”,  1  RR 
51:551-6.  But  the  manual,  which  is  a  guide  to  be  intelligently 
applied  in  individual  situations  (1  RR  51:551),  does  not 
establish  or  indicate  that  every  request  for  analyses,  logs,  or 
other  programming  data  must  be  granted.  On  the  contrary, 
just  as  the  number  of  affirmative  past  programming  showings 
may  be  limited  by  the  Examiner  (II,  B.  1.6.,  Id.  at  51:552), 
so  also  requests  by  an  adverse  party  for  logs  or  additional 
analyses  may  be  denied  in  appropriate  circumstances.  Such 
circumstances,  we  think,  clearly  existed  in  the  instant  case. 

62/  At  the  hearing.  South  Florida  did  direct  some  questions  to 
James  Cox  as  to  performance  of  WSB-TV  and  WHIO-TV  (R.  1223- 
1231)  but  only  for  the  purpose  of  testing  Cox's  statement  that 
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upon  the  "several  points  we  would  like  to  raise”,  none  of  the 

parties  apparently  made  any  serious  use  of  the  material  which 

was  made  available.  Thus,  as  detailed  in  the  brief  filed  on 

behalf  of  the  intervenor,  although  counsel  for  Biscayne 

brought  into  the  hearing  the  program  logs  supporting  the 

composite  week  analyses  offered  for  the  two  Miami  stations  WIOD 

and  WQAM,  (whose  record  the  Commission  found  to  be  "good  and 

in  some  respects  superior"  —  R.  5054),  the  hearing  record 

does  not  indicate  that  any  use  or  reference  was  made  to  these 

63/ 

logs  by  counsel  for  the  appellants.  Moreover,  while  the 
procedural  points  have  been  carefully  preserved  by  the  ap¬ 
pellants  throughout  the  hearing,  the  exceptions  filed  on  these 
matters  have  been  no  more  than  cursory;  similarly,  the  briefs 
in  support  of  these  exceptions  either  make  no  reference  what¬ 
soever  to  this  question  (R.  5580-93,  7663-7676)  or  only  the 
most  passing  mention  (R.  6505). 

62/  (Cont’d)  he  was  familiar  with  the  operations  of  these 
stations  and  the  proposed  Biscayne  operation  and  that  all  three 
were  the  same  (R.  1226).  Cox  could  not  be  questioned  as  to  the 
specific  or  detailed  programming  performance  of  these  stations, 
since  his  familiarity  with  these  stations  was  on  a  general 
basis  only  (R.  5016*  ..  1231 ) . 

63 J  Similarly,  the  record  does  not  indicate  any  use  or  reference 
to  two  sets  of  logs  filed  in  connection  with  the  most  recent 
renewal  applications  (1952  and  January  4,  1954)  of  Cox’s 
television  station  WSB-TV  and  available  for  inspection  by 
appellants  at  the  time  of  the  subject  controversy  (see  chart, 
p.  72). 

6 4_/  Typical  of  these  exceptions  is  that  of  South  Florida  (R.  6650): 
"To  the  Examiner’s  refusal  (RR  114-124,  480-489)  to  allow 
Biscayne  to  be  examined  as  to  the  past  performance  of  the  radio 
and  television  stations  outside  of  Miami  which  are  controlled 
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Finally,  East  Coast  claims  (Br.  36-38)  that  it  was  denied 
information  concerning  the  existence  of  any  "tie-in,  group 
discount,  or  frequency  discount  rates"  involved  in  the 
newspaper  and/or  radio  operations  in  which  Cox  or  the  Knights 
had  interests.  But  the  record  makes  clear  that  this  subject 
could  be  and  was  in  fact  explored.  Thus,  Cox  was  questioned 
about  possible  tie-in's  between  his  newspapers  and  radio 
stations  (R.  1234-5)  and  in  fact,  specifically  testified 
that  there  were  no  "combination  rates  afforded  purchasers  of 
time  and  space  in  the  Atlanta  newspaper  and  radio  properties" 
(R.  1235).  Similarly,  John  S.  Knight  was  cross  examined  as  to 
the  cooperative  trade  agreements  his  Detroit  newspaper  had  with 
certain  local  radio  stations  (R.  1203). 

In  summary,  appellants*  arguments  on  this  point  founder 
when  the  facts  and  their  actual  actions  are  considered.  The 
facts  show  that  appellants  had  available  to  them  the  extremely 
extensive  past  record  picture  as  to  the  out side-Miami  stations 
provided  by  the  Commission's  renewal  and  other  application 
system.  Appellants*  actions  reveal  that  despite  indications 
that  they  had  adverse  evidence  on  this  score  to  present  and 
despite  the  statements  of  the  Examiner  and  later  the  Commission 

64/  (Cont'd)  and  operated  by  officers,  directors,  and  stock¬ 
holders  of  Biscayne"  (see  also  R.  6668);  for  the  similarly 
bare  exceptions  of  Sunbeam  and  East  Coast,  see  R.  5563  and 
R.  7606-7,  respectively.  It  should  a^so  be  noted  that  Sunbeam's 
exception  is  limited  to  the  bare  allegation  of  refusal  to 
permit  cross-examination  and  makes  no  mention  of  any  requests 
for  additional  analyses  or  logs. 


-82- 


inviting  a  specification  of  this  evidence,  no  specification  or 
offer  was  made  at  any  stage  of  the  proceeding;  and  as  to  the 
requests  for  logs  for  the  composite  week  employed  in  the 
recent  renewal  applications,  the  record  does  not  indicate 
any  use  of  the  four  important  logs  which  were  available  to 
appellantSo  It  is  submitted  that  the  Commission,  in  the 
circumstances ,  did  not  abuse  discretion  in  determining  that 
no  remand  to  the  Examiner  was  in  order. 

CONCLUSION 

For  the  foregoing  reasons,  the  decision  of  the  Commission 
should  be  affirmed. 

Respectfully  submitted, 

WARREN  E.  BAKER, 

General  Counsel, 

RICHARD  A.  SOLOMON, 

Assistant  General 
Counsel , 
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Counsel , 
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QUESTIONS  PRESENTED 

1.  Whether  the  Commission  committed  reversible  error 
and  deprived  appellants  of  a  fair  hearing  by: 

(a)  its  refusal  to  require  intervenor  to  disclose 
information,  and  to  permit  cross  examination  and  the 
introduction  of  evidence  concerning  those  broadcast 
stations  outside  of  Miami  in  which  intervenor ’s  prin¬ 
cipals  hold  an  ownership  interest; 

(b)  its  consideration  of  the  review,  analysis  and 
comment  on  appellants’  exceptions  and  oral  argu¬ 
ment  by  the  Commission’s  Office  of  Opinions  and  Re¬ 
view,  in  view  of  the  provisions  of  section  5(c)  of  the 
Communications  Act; 

(c)  failing  to  make  specific  rulings  upon  each  rele¬ 
vant  and  material  exception  and  contention  presented 
by  appellants; 

(d)  the  participation  of  Commissioner  Mack  in  the 
Commission’s  deliberation  and  action,  even  though 
he  had  not  been  present  at  the  oral  argument. 

2.  Whether  the  Commission  erred  in  failing  to  find 
and  conclude  that  the  Biseayne  proposal  constituted  a 
violation  of  sections  3.35  and  3.240  of  the  Commission’s 
Rules  and  the  Commission’s  policy  underlying  those  rules. 

3.  In  its  decision  in  the  comparative  proceeding  involv¬ 
ing  the  competing  applications  of  appellants  and  inter¬ 
venor,  did  the  Commission  make  proper  and  adequate 
findings  and  conclusions  with  respect  to  all  relevant  and 
significant  points  of  difference  between  the  parties,  and 
was  the  Commission’s  evaluation  of  these  factors  in  reach¬ 
ing  its  decision  erroneous?* 


*It  was  stipulated  by  the  parties  that  neither  appellee  nor  intervenor 
necessarily  conceded  the  factual  assertions,  if  any,  implicit  in  these  questions, 
and  that  the  right  was  reserved  to  argue  that  questions  1(b),  1(c),  and  1(d) 
are  not  properly  before  the  court.  It  must  be  noted,  however,  that  questions 
1(c),  1(d),  and  2  were  not  made  the  subject  of  argument  in  appellants’ 
briefs.  Thus,  they  must  be  deemed  to  have  been  waived. 
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IN  THE 

United  States  Court  of  Appeals 

For  the  Distbict  of  Columbia  Circuit  ' 


No.  13,180  j 

Sunbeam  Television  Corporation,  Appellant,  j 

v*  | 

Federal  Communications  Commission,  Appellee,  j 

Biscayne  Television  Corporation,  Intervenor. 

No.  13,181 

East  Coast  Television  Corporation,  Appellant, 

v.  j 

Federal  Communications  Commission,  Appellee,  j 
Biscayne  Television  Corporation,  Intervenor. 


No.  13,183 

South  Florida  Television  Corporation,  Appellant,  i 

v.  i 

i 

Federal  Communications  Commission,  Appellee, 
Biscayne  Television  Corporation,  Intervenor. 


On  Appeals  from  a  Decision  of  the  Federal 
Communications  Commission 


BRIEF  FOR  INTERVENOR 


COUNTER-STATEMENT  OF  THE  CASE 

On  January  20,  1956,  after  a  full  comparative  hearing, 
the  Commission  released  a  decision  and  order  granting 
the  application  of  intervenor  Biscayne  Television  Corpoj- 
ration  for  a  new  television  broadcast  station  to  be  operated 
on  Channel  7  in  Miami,  Florida.  By  the  same  order,  the 
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Commission  denied  the  mutually  exclusive  applications  of 
East  Coast  Television  Corporation,  South  Florida  Tele¬ 
vision  Corporation,  and  Sunbeam  Television  Corporation, 
the  three  appellants  in  this  consolidated  proceeding.  (R. 
5067.) 

Five  of  the  seven  commissioners  cast  votes  selecting  an 
applicant  for  grant.  All  five  voted  in  favor  of  Biscayne. 
For  reasons  unrelated  to  the  issues,  Commissioner  Bartley 
dissented  to  the  grant  “of  any  of  the  applications  in  this 
proceeding,”  and  took  no  position  on  the  matter  of  the 
selection  of  the  most  qualified  applicant.  (R.  5081.)  For 
the  same  extraneous  reason,  Commissioner  Hyde  dissented 
against  final  action  on  any  of  the  applications.  He  also 
noted  his  dissent  to  the  granting  of  Biscayne ’s  application 
for  reasons  pertaining  to  the  record,  but  did  not  vote  in 
favor  of  another  applicant.1  (R.  5081.) 

Except  for  certain  procedural  allegations  of  no  merit, 
appellants  ’  briefs  treat  this  proceeding  not  as  though  the 
matter  were  before  this  court  for  judicial  review  of  alleged 
error  but  rather  as  though  this  were  a  proceeding  in  which 
the  court  should  reconsider  the  merits  of  the  case  as  it 
was  presented  to  the  administrative  agency  which  received 
and  weighed  the  facts.  As  a  consequence,  it  is  necessary 
to  place  these  appeals  in  their  true  posture  by  presenting 
a  brief  picture  of  the  overall  nature  of  the  proceeding 
and  by  delineating  those  few  points  which  are  actually 
appropriate  for  judicial  review. 

1  None  of  the  other  three  applicants  (appellants  herein)  received  even  a 
single  vote,  with  Biscayne  receiving  all  five  affirmative  votes.  In  an  interesting 
effort  to  disguise  this  fact,  all  three  appellants  bowdlerized  their  descriptions 
of  the  outcome  of  the  voting.  Sunbeam’s  brief  states:  “  .  .  .  the  Commis¬ 
sion  issued  a  final  decision  which  by  a  4  to  2  vote,  with  one  Commissioner 
concurring  in  the  result,  granted  the  application  of  Biscayne  on  a  comparative 
basis  (R.  4971-5081).  Commissioners  Hyde  and  Bartley  dissented  on  grounds 
not  here  material  (R.  5081).”  East  Coast  states:  “On  January  20,  1956, 
the  Commission  granted  the  application  of  intervenor  Biscayne  *  *  *.  Two 
Commissioners  dissented,  *  *  South  Florida  states:  “Of  the  seven  Com¬ 
missioners  who  voted  on  the  matter,  Commissioners  Hyde  and  Bartley  dis¬ 
sented,  *  *  (Note:  When  intervenor  filed  its  printed  brief,  only  appel¬ 
lants’  typewritten  briefs  had  been  submitted  to  the  court.  Accordingly,  page 
references  to  appellants’  briefs  cannot  be  given.) 
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Biscayne  as  an  Applicant 

Biscayne  is  comprised  essentially  of  two  groups  and  one 
individual  who  combined  their  resources,  experience  and 
facilities  to  round  out  an  entity  believed  by  them  to  have 
superior  qualifications  for  the  rendition  of  public  service 
in  the  television  field.  One  group,  the  so-called  Cox  inter¬ 
ests,  is  made  up  of  persons  identified  with  the  Miami 
Daily  News  and  its  radio  broadcast  station  WIOD  (and 
WIOD-FM)  of  Miami.  This  group  also  has  interests  ii] 
certain  other  newspaper  and  broadcast  properties  else* 
where  in  the  United  States.  The  other,  the  so-called 
Knight  group,  is  made  up  of  parties  identified  with  the 
Miami  Herald,  its  radio  broadcast  station  WQAM  (and 
WQAM-FM)  of  Miami,  and  other  newspaper  and  broad j 
cast  facilities  located  elsewhere.2  The  groups  of  individuals 
identified  with  the  Cox  interests  and  with  the  Knight  inter] 
ests  each  own,  in  the  aggregate,  42*4  per  cent  of  the  stocl} 
of  Biscayne.  (R.  4975.)  The  remaining  15  per  cent  of 
the  stock  is  held  by  Niles  Trammell,  a  veteran  broadcasted 
Mr.  Trammell  is  a  former  president  and  chairman  of  thq 
board  of  the  National  Broadcasting  Company,  having  re* 
signed  from  that  organization  in  1952  to  accept  his  present} 
position  as  president  and  general  manager  of  Biscayne! 
(R.  4975-77.) 

I 

Appellants  as  Competing  Applicants 

Opposing  Biscayne  in  the  comparative  proceeding  wer^ 

three  organizations  formed  for  the  purpose  of  presenting 
_ 

2  The  Commission’s  rules  preclude  the  ownership  by  oue  organization  ofj 
more  than  one  radio  station  in  a  given  area.  Accordingly,  when  the  Coxi 
group  and  the  Knight  group  consolidated  their  efforts  to  obtain  a  television! 
station  in  Miami,  it  was  agreed  that  Biscayne  would  acquire  WIOD  from  thO 
Miami  Daily  News  and  that  WQAM  would  be  disposed  of  by  the  Miami 
Herald  to  strangers  to  Biscayne  if  it  should  be  preferred  in  the  comparative 
hearing.  (R.  5015.)  The  grant  to  Biscayne  contained  such  a  condition  (Rj 
5067) ;  in  accordance  therewith  Biscayne  has  become  the  licensee  of  WIOD; 
(and  WIOD-FM)  while  station  WQAM  (and  WQAM-FM)  has  been  sold  toj 
the  Mid-Continent  Broadcasting  Company.  Both  of  these  transfers  werej 
effected  pursuant  to  consent  of  the  Commission,  and  WIOD  is  now  operated! 
by  Biscayne  with  the  call  letters  WCKR  (and  WCKR-FM). 

i 

i 
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their  respective  television  applications  to  the  Commission. 
Essentially,  they  represent  groups  of  business  and  pro¬ 
fessional  men  which  joined  forces,  with  each  of  them  bring¬ 
ing  into  their  unit  one  or  more  individuals  having  some 
prior  or  present  employment  in  or  identification  with  the 
broadcasting  industry. 

More  than  60  per  cent  of  the  ownership  of  East  Coast 
is  represented  by  two  men,  one  a  real  estate  executive  and 
the  other  a  manufacturer  of  jalousie  windows  and  aluminum 
products.  The  balance  of  the  ownership  of  East  Coast 
(ranging  from  an  8.4  per  cent  interest  down  to  one  per 
cent)  is  held  by  two  lawyers,  an  investment  banker,  two 
others  engaged  in  the  real  estate  and  construction  field, 
a  doctor,  a  dentist,  and  two  individuals  who  have  had 
various  employments  in  the  broadcasting  field.  (R.  4985- 
92.) 

South  Florida’s  principal  stockholder,  Jack  C.  Stein, 
is  engaged  in  many  businesses,  including  a  printing  busi¬ 
ness  in  Atlanta  and  several  wholesale  liquor  distributor¬ 
ships  in  Augusta  and  Jacksonville.  Those  with  lesser  stock 
interests  (ranging  from  2.17  per  cent  to  16.30  per  cent) 
include  two  lawyers,  a  retired  Navy  admiral,  two  dealers 
in  frozen  foods,  a  rancher,  an  automobile  dealer,  a  hard¬ 
ware  merchant,  a  dentist,  a  university  president,  two  deal¬ 
ers  in  citrus  fruits,  a  fruit  and  vegetable  grower,  a  pub¬ 
lisher  of  a  weekly  newspaper,  and  a  former  employee  of 
a  television  station.  (R.  4992-99.) 

Sunbeam  is  principally  made  up  of  Sidney  Ansin,  his 
two  sons,  and  certain  associates  in  his  various  business 
enterprises.  Mr.  Ansin,  who  with  his  sons  (now  in  col¬ 
lege)  will  control  more  than  32  per  cent  of  the  voting 
stock  of  the  company,  is  a  New  England  shoe  manufac¬ 
turer  with  active  real  estate  and  construction  interests  in 
the  Miami  area.  The  balance  of  the  group  (with  stock 
interests  ranging  from  a  high  of  ten  per  cent  to  a  low  of 
1.25  per  cent)  includes  two  lawyers,  a  banker,  an  account¬ 
ant,  a  Dade  County  judge,  a  roofer,  a  housewife  engaged 
in  numerous  civic  activities,  a  real  estate  operator,  two 


college  students,  and  four  individuals  with  a  past  or  pres¬ 
ent  employment  connection  in  some  aspect  of  broadcasting. 
(R.  5001-08.) 

i 

The  Examiner's  Decision 

Aside  from  an  issue  concerning  Commission  policy  “witji 
respect  to  complete  divorcement  .  .'  .  between  stations  of 
the  same  class  in  the  same  community”  which  was  elim¬ 
inated  by  the  agreement  of  one  group  of  Biscayne  stock¬ 
holders  to  dispose  of  station  WQAM  in  Miami,3  the  hear¬ 
ing  ordered  by  the  Commission  in  this  proceeding  was 
aimed  at  determining,  on  a  comparative  basis,  which  bf 
the  four  proposals  would  best  serve  the  public  interest, 
convenience,  and  necessity.  After  all  parties  had  been 
afforded  a  full  opportunity  to  point  to  alleged  areas  of 
superiority,  and  after  a  full  comparative  hearing  had 
been  conducted,  the  examiner  found  Biscayne  markedly 
superior  from  the  standpoint  of  its  broadcast  experience  ih 
the  Miami  area  and  by  virtue  of  the  experienced  manage^ 
ment  which  it  proposed  for  the  operation  of  its  station. 
The  examiner  then  turned  to  the  question  of  the  decisional 
significance  of  the  other  newspaper  and  broadcast  inters 
ests  of  certain  of  the  principals  of  Biscayne.  After  noting 
the  total  absence  of  any  evidence  of  unlawful  practices, 
and  finding  that  no  evils  had  been  shown  to  exist,  th^ 
examiner  concluded: 

I 

“In  the  circumstances  here  present,  to  disqualify  Bisf 
cayne  on  this  ground  or  find  it  less  qualified  as  a  telef 
vision  applicant  than  its  adversaries,  would  be 
to  inflict  penalty  without  warrant  and  deprive  Miami 
of  a  television  service  from  the  applicant  herein  found 
best  equipped  to  deliver  it.  The  Commission’s  view 
is  that  radio  and  newspaper  ownership  by  an  applicant 
for  television  facilities  is  not  a  factor  fatal  to  it,  but 
is  one  to  be  weighed  with  other  matters  in  comparativ4 
proceedings.  Biscayne ’s  clear  superiority  otherwise 
having  been  demonstrated,  the  finding  is  compelling 
that,  in  the  circumstances  here  present,  this  facto* 
may  not  be  resolved  adversely  to  it.”  (R.  4546.) 

3  See  note  2,  supra;  see  also  B.  5015. 
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With  this  rationale,  the  examiner  in  his  initial  decision 
selected  Biscavne’s  application  for  grant. 

The  Commission's  Decision 

At  the  final  stage  of  this  proceeding,  the  Commission 
made  a  thorough  and  exhaustive  analysis  of  the  entire 
record  and  the  claims  and  counterclaims  of  the  competing 
parties.  Numerous  areas  of  comparative  qualifications 
were  dealt  with,  the  Commission  making  it  clear  that  the 
ultimate  decision  was  to  be  arrived  at  not  through  a  mere 
mathematical  summation  but  rather  through  a  sound  and 
mature  study  of  the  synthesis  of  the  entire  case.  (R.  5049.) 
In  dealing  with  these  numerous  areas,  some  six  were  felt 
to  present  no  differences  of  decisional  significance.  These 
six  areas  included:  (1)  the  civic  activities  of  the  principals 
of  the  various  applicants  (R.  5055) ;  (2)  the  degree  of 
planning  which  went  into  each  proposal  (R.  5050) ;  (3)  the 
policies  of  the  proposed  stations  (R.  5049) ;  (4)  the  appli¬ 
cants’  proposed  programming  (R.  5050-52) ;  (5)  studios 
and  equipment  (R.  5052) ;  and  (6)  the  hiring  of  personnel 
(R.  5052).  As  regards  all  of  these  subjects,  the  Com¬ 
mission  concluded  that  the  facts  of  record  did  not  warrant 
substantive  findings  and  conclusions  in  favor  of  or  against 
a  particular  applicant.  (R.  5066.) 

With  respect  to  those  areas  of  comparison  which  did 
result  in  findings  of  substantial  differences,  the  Commis¬ 
sion  awarded  decided  preferences  in  Biscayne’s  favor  with 
respect  to:  (1)  the  past  broadcast  records  of  the  Miami 
stations  with  which  its  principals  were  identified  (R.  5053- 
54) ;  (2)  the  meaningful  integration  of  ownership  and 
management  proposed  by  Biscayne  (R.  5056-59) ;  and  (3) 
the  wealth  of  broadcast  experience  proffered  by  the  in¬ 
dividuals  connected  with  Biscavne.  (R.  5060;  see  also 
R.  5066.) 

On  the  subject  of  local  residence,  East  Coast  and  Sun¬ 
beam  were  found  “slightly  superior”  to  Biscayne  and 
South  Florida,  with  South  Florida  being  the  weakest  of 
the  four.  (R.  5054-55.)  While  the  Commission  noted 
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that  Biscayne’s  principals  are  engaged  primarily  in  |the 
publishing  and  broadcasting  fields,  whereas  the  other  ap¬ 
plicants  carefully  include  individuals  from  various  w$lks 
of  life,  it  found  no  significant  basis  for  distinguishing 
among  the  applicants  on  the  factor  of  diversification!  of 
business  interests.  (R.  5055-56.) 

Two  issues  which  were  considered  by  the  Commission!  re¬ 
lated  to  Biscayne  only,  having  been  raised  by  its  oppo¬ 
nents  as  arguments  against  the  granting  of  Biscayije’s 
application.  The  first  of  these  pertained  to  the  fact  tfiat 
Biscayne’s  president  and  general  manager,  Niles  Tram¬ 
mell,  entered  into  a  consultant’s  contract  with  NBC  when 
he  resigned  from  his  position  with  that  company.  'Jhe 
Commission  concluded  that  the  existence  of  this  contract 
should  not  reflect  adversely  on  Biscayne  as  an  appli¬ 
cant.  (R.  5060-61.)  The  second  concerned  the  identifica¬ 
tion  of  certain  of  Biscayne’s  principals  with  other  media 
of  mass  communications;  the  facts  in  this  regard  moired 
the  Commission  to  award  a  “significant”  preference  to 
all  three  of  the  appellants  against  Biscayne.  (R.  5062-^5.) 
However,  the  Commission’s  ultimate  evaluation  of  ihe 
comparative  factors  in  this  case  found  it  refusing  to  deny 
Biscayne’s  application  merely  because  of  the  other  news¬ 
paper  and  broadcast  interests  of  certain  of  its  principals. 
While  it  did  weigh  the  diversification  factor  against  Bis¬ 
cayne,  the  other  important  criteria  in  which  Biscayne  ex¬ 
celled  led  the  Commission  to  conclude  that  “the  balance 
is  with  Biscayne.  It  has  demonstrated  on  the  record,!  in 
our  judgment,  the  best  aggregate  qualifications  *  *  * 

(R.  5066.) 

In  their  respective  statements  of  the  case,  the  tempta¬ 
tions  of  advocacy  led  each  appellant  to  emphasize  a|nd 
argue  its  own  particular  favorable  characteristics  vis-a-yis 
Biscayne,  with  there  being  virtually  no  analysis  as  to  ihe 
position  of  each  applicant  with  regard  to  the  otheirs. 
Accordingly,  it  seems  desirable  to  set  forth  briefly  ijhe 
facts  regarding  the  Commission’s  analysis  and  evaluation 
on  an  overall  basis  of  the  areas  in  which  it  concluded  that 
significant  differences  exist  between  the  parties. 
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1.  Past  Broadcast  Records  of  WZOD  and  WQAM  in  Miami 

As  has  been  noted  supra,  certain  of  the  principals  of 
Biscayne  are  directly  identified  with  broadcast  properties 
which  have  operated  in  Miami  for  many  years.  Thns,  they 
have  had  the  opportunity  of  demonstrating  to  the  Com¬ 
mission  their  capacities  for  the  rendition  of  broadcast 
service  to  the  Miami  area  through  their  respective  radio 
stations  WIOD  and  WQAM  (together  with  their  associated 
frequency  modulation  stations).  Extensive  evidence  was 
submitted  by  Biscayne,  without  substantial  contradiction 
by  appellants,  in  support  of  its  contention  that  these  sta¬ 
tions  had  rendered  genuine  public  service  and  had  estab¬ 
lished  long-standing  records  of  usefulness  to  the  Miami 
community.  Included  was  evidence  as  to  both  stations 
which  supported  the  Commission’s  conclusion  that  there 
had  been  “a  marked  attentiveness  to  programming  in 
aid  of  local,  civic,  philanthropic  and  religious  organiza¬ 
tions.”  (R.  5053.)  A  detailed  showing  was  made  of  the 
stations’  public  service  programming,  it  appearing  that 
during  the  two  years  preceding  the  hearing  in  this  case 
(1952  and  1953)  the  two  stations  devoted  2,920%  hours  to 
the  presentation  of  non-commercial  religious,  civic,  chari¬ 
table,  educational,  health,  governmental,  and  similar  pro¬ 
gram  services.  During  the  same  period,  in  addition  to 
regular  programming,  WIOD  broadcast  4,720  non-commer¬ 
cial  public  service  announcements  while  WQAM  aired  3,785 
such  announcements.  (R.  5012.) 

Other  evidence  submitted  by  Biscayne  warranted  con¬ 
clusions  by  the  Commission  that  the  stations  have  com¬ 
piled  satisfactory  records  in  their  commercial  practices; 
have  provided  well-balanced  program  services  as  regards 
the  division  between  commercial  and  sustaining  time ;  have 
avoided  excesses  in  the  length  of  their  commercial  spot 
announcements;  as  well  as  generally  having  evidenced  “a 
distinct  and  continuing  awareness  of  .  .  .  local  causes” 
and  having  “made  serious  and  productive  endeavors  to 
reflect  local  needs  and  interests  on  a  continuing  basis.” 
(R.  5053.) 
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In  its  decision,  the  Commission  dealt  with  the  efforts 
which  had  been  made  by  Biscayne’s  opponents  to  mini¬ 
mize  or  detract  from  these  records  of  accomplishment,  but 
found  them  unsubstantial  or  without  merit.  (R.  5053.) 
Based  upon  clear  facts  of  record,  the  Commission  con¬ 
cluded  that  4 ‘the  past  broadcast  records  of  WIOD  ^nd 
WQAM,  traceable  to  important  principals  of  Biseayne 
have  been  found  to  be  good  records  on  an  overall  basis 
and  superior  in  some  respects.”  (R.  5066.) 

2.  Integration  of  Ownership  and  Management 

One  of  the  elements  of  an  applicant’s  proposal  which 
is  examined  carefully  by  the  Commission  in  its  assaying 
process  is  the  degree  and  manner  in  which  persons  |  in 
ownership  will  integrate  themselves  into  the  operation 
of  their  proposed  station.  This  factor  frequently  affotds 
insight  on  which  the  Commission  can  make  projections  as 
to  the  likelihood  of  the  public  service  to  be  rendered. 
Because  of  the  inherent  nature  of  this  factor,  it  is  patent 
that  an  evaluation  thereof  must  abjure  contrivances  £^nd 
wishful  but  overly  ambitious  proposals  and  seek  out  solid 
facts  which  offer  proof  convincing  to  reasonable  men.  Qn 
such  a  basis,  the  Commission  found  and  concluded  that 
Biseayne  “presents  integration  in  the  highest  degree  of 
quality:  substantially  full-time,  imbued  with  stable  and 
proven  experience — executive,  managerial  and  technical — 
through  extensive  years  of  broadcasting,  and  supplemented 
by  a  superior  record  of  civic  accomplishment  on  the  part 
of  these  individuals  when  compared  with  the  substantially 
interested  individuals  of  the  other  applicants.”  (R.  5059.) 

Thus,  the  Commission  concluded  that  Biscayne’s  inten¬ 
tions  of  entrusting  the  day-to-day  functioning  of  its  pro¬ 
posed  station  to  Messrs.  Trammell,  LeGate  and  Scott,  who 
own  22  per  cent  of  the  company  and  bring  with  them  ^n 
abundance  of  broadcast  and  civic  experience  and  accom¬ 
plishment,  significantly  outweighed  the  showings  of  its 
competitors.  (R.  5059.)  While  the  purely  mathematical 
amount  of  “integration”  proposed  by  Biscayne’s  oppo¬ 
nents  varied,  the  Commission  was  unable  to  find  in  appel- 
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tents’  proposals  the  substantial  ingredients  of  meaningful 
integration  on  the  basis  of  which  Biscayne  earned  its  pref¬ 
erence.  In  summary  on  this  subject,  the  Commission 
stated : 

“We  conclude  that  this  integration  showing  of  Bis¬ 
cayne  is  distinctly  superior  to  the  showing  made  by  any 
other  applicant.  We  note,  in  this  connection,  that  the 
greater  stock  showings  in  the  case  of  other  applicants 
largely  rely  upon  persons  without  comparable  broad¬ 
cast  experience;  and  that  no  other  applicant  approxi¬ 
mates  Biscayne  in  the  showing  of  supervisional  man¬ 
agement  experience  useful  to  the  television  endeavor.” 
(R.  5059.) 

3.  Experience  in  the  Broadcast  Field 

As  has  been  noted  supra,  the  Commission  reached  the 
conclusion  that  stations  WIOD  and  WQAM  had  been 
operated  with  “good  records  on  an  overall  basis  and  supe¬ 
rior  in  some  respects.”  (R.  5066.)  Mr.  LeGate,  manager 
of  WIOD,  and  Mr.  Uridge,  manager  of  WQAM,  testified  to 
years  of  experience  in  the  broadcast  field  in  the  Miami 
area.  (R.  4983-84.)  Mr.  Scott,  another  Biscayne  stock¬ 
holder,  furnished  convincing  evidence  of  his  outstanding 
experience  and  training  in  the  technical  aspects  of  broad¬ 
casting  through  his  association  with  WIOD.  (R.  4983.) 
All  three  of  these  men,  with  extensive  broadcasting  ex¬ 
perience  in  Miami,  are  part  of  the  Biscayne  organization. 
Mr.  Trammell,  Biscayne ’s  president  and  general  manager, 
was  found  by  the  Commission  to  possess  a  “wealth  of  ex¬ 
perience  in  the  broadcasting  industry”  and  to  have  estab¬ 
lished  “a  unique  experience  in  civic  affairs  upon  a  na¬ 
tional  scale.”  (R.  5056.)  Moreover,  the  Commission  found 
that  a  majority  of  the  members  of  the  board  of  directors 
of  Biscayne  “have  for  a  number  of  years  been  members 
of  the  boards  and  officers  of  the  standard  broadcasting 
stations  controlled  by  the  Cox  and  Knight  interests  in 
Miami,  stations  whose  records  sustain  the  capable  trustee¬ 
ship  of  these  directors  and  officers.”  (R.  5060.) 

No  comparable  showing  having  been  made  by  the  op¬ 
posing  applicants,  the  Commission  awarded  Biscayne  “a 
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preference  on  the  factor  encompassing  the  broadcast  ex¬ 
perience  of  its  principals  in  Miami,  the  particular  area 
here  involved,  a  vital  element  in  the  assurance  of  effectu¬ 
ation  of  proposals.”  (R.  5066.) 

4.  Local  Residence 

The  Commission  found  only  “slight  differences”  between 
the  applicants  on  the  subject  of  the  degree  of  local  resi¬ 
dence  offered  by  each.  While  five  of  Biscayne ’s  eight  offi¬ 
cers  and  directors  made  a  substantial  showing  of  local 
residence,  the  Commission  found  that  the  remaining  three 
(representing  a  total  of  27.5  per  cent  of  the  stock)  weife 
non-residents4  and  concluded  that  Biscayne  was  thus 
slightly  inferior  to  East  Coast  and  Sunbeam,  the  former 
being  considered  to  be  predominantly  owned  by  local  resi¬ 
dents  and  the  latter  entirely  so.  South  Florida  was  found 
to  have  made  the  weakest  showing  on  this  issue.  (R.  5055i) 

| 

5.  Mr.  Trammell's  Contract  With  NBC 

Mr.  Trammel,  a  former  president  and  chairman  of  the 
board  of  NBC,  resigned  from  that  company  in  1952  in 
order  to  devote  his  time  and  attention  to  the  affairs  cif 
Biscayne.  (R.  4976.)  Upon  his  severance  from  NBC,  M^. 
Trammell  entered  into  a  consultant  contract  with  his  for¬ 
mer  employer.  He  described  it  as  the  kind  of  arrangement 
offered  “where  a  man  has  devoted  a  great  deal  of  time  to 
a  corporation,  has  a  fund  of  knowledge  regarding  opera¬ 
tions  and  acquaintances,  and  as  a  honorarium,  and  to  pre¬ 
vent  working  for  a  competitor  and  giving  away  trade  se¬ 
crets”  (R.  4976,  n.  10.)  Biscayne ’s  opponents  havfc 
claimed  that  in  some  manner  this  agreement  would  result 
in  a  conflict  of  interests,  and  that  the  Commission  shoulji 
consider  this  detrimental  to  Biscayne.  However,  the  rec¬ 
ord  makes  it  clear  that  the  arrangement  merely  provides 
for  the  rendering  of  advice  from  time  to  time,  does  not 
empower  Mr.  Trammell  to  make  policy  decisions  fo^ 
— 

4  The  Commission  also  found,  however,  that  the  largest  “  non-resident 
stockholder,  John  S.  Knight  (17.5%),  has  spent  from  three  to  five  months  iin 
Miami  each  year  since  1937.  (R.  5054.) 
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NBC,  and  requires  but  a  meager  part  of  Ms  time.  Further, 
Mr.  Trammell  testified  that  should  any  possible  impair¬ 
ment  of  Ms  efficiency  as  an  officer  of  Biscayne  arise  there¬ 
from,  he  would  terminate  the  relationsMp  with  NBC.  Ac¬ 
cordingly,  the  Commission  found  no  adverse  effect  upon 
the  application  of  Biscayne  flowing  from  tMs  arrangement. 
(R.  5061.) 


6.  Media  of  Mass  Communication 

Biscayne  was  the  only  applicant  identified  in  any  sub¬ 
stantial  way  with  the  various  media  of  mass  communica¬ 
tion.  As  has  been  noted  supra ,  principals  of  Biscayne  have 
been  identified  with  broadcast  stations  WIOD  and  WQAM 
in  Miami.  The  grant  of  the  Biscayne  application  has 
resulted  in  the  ownership  by  Biscayne  of  one  radio  broad¬ 
casting  property  (WIOD)  and  the  new  television  station. 
(WQAM  is  no  longer  identified  with  Biscayne  or  any  of 
its  principals.)5  Principals  of  Biscayne  are  also  identified 
with  Miami’s  leading  newspapers,  the  Herald  and  the 
News,  wMch  “are  strongly  competitive”  with  each  other. 
Outside  of  Miami,  the  Cox  and  Knight  groups  are  identi¬ 
fied  to  varying  degrees  in  the  ownership  of  the  following 
newspapers  and  radio  and  television  properties: 

The  Cox  group:  Radio  and  television  stations  and 

newspapers  in  Atlanta  and  Day- 
ton,  and  a  newspaper  in  Spring- 
field,  Ohio. 

The  Knight  group:  Radio  and  television  stations  and 

newspapers  in  Akron  and  Chi¬ 
cago,  and  a  newspaper  in  Detroit. 
(R.  5063.) 

Considering  the  facts  of  record  in  this  regard,  the  Com¬ 
mission  found:  (1)  that  there  was  no  evidence  of  any  con¬ 
dition  in  the  Miami  area  suggesting  a  monopoly  or  mono¬ 
polistic  practices  or  of  the  “fact,  power  or  the  tendency 
to  suppress  competition”  (R.  5062) ;  (2)  that  in  all  of  the 
cities  in  which  the  Cox  or  Knight  groups  have  broadcast 


s  See  note  2,  supra. 
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interests,  competitive  broadcast  facilities  exist  and  no  form 
of  monopolistic  practices  have  been  shown  with  respect 
to  any  of  their  holdings  (R.  5063) ;  and  (3)  that  whjile 
there  were  no  indicia  of  undue  concentration  adverse  to 
Biscayne,  it  was  clear  that  the  remaining  applicants,  hot 
having  associations  with  other  media  of  mass  communica¬ 
tions,  were  entitled  nonetheless  to  a  significant  comparative 
preference  over  Biscayne  on  the  issue  of  diversification. 
(R.  5065.) 

! 

The  Commission's  Ultimate  Conclusion 

Noting  that  Biscayne  possessed  an  “integration  qf 
ownership  with  management  .  .  .  distinctly  superior  to 
that  of  any  other  applicant,  ”  offered  broadcast  experience 
surpassing  that  proposed  by  any  of  its  competitors,  and, 
through  the  past  broadcast  records  of  the  Miami  stations 
associated  with  its  principals,  had  demonstrated  good  and 
superior  records  of  performance  in  the  broadcast  field, 
the  Commission  in  concluding  that  Biscayne  was  the 
superior  applicant  stated  in  its  summation: 

“The  Commission  is  satisfied  that  the  balance  is  with 
Biscayne.  It  has  demonstrated  on  the  record,  in  oiir 
judgment,  the  best  aggregate  qualifications;  where 
there  are  important  differences  it  excels,  other  th^n 
upon  the  diversification  factor.  That  factor  is  compara¬ 
tive,  and  must  not  be  permitted  to  outweigh  the  selec¬ 
tion  of  the  applicant  most  fitted  to  bring  a  superidr 
television  service  to  Miami.  Our  decision  therefore  is 
that  the  grant  should  be  made  to  Biscayne. ”  (R.  5066.j) 

SUMMARY  OF  ARGUMENT 

I  |* 

In  a  comparative  proceeding  involving  mutually  exclu¬ 
sive  television  applications,  it  is  the  function  of  the  Com¬ 
mission  to  exercise  its  expertise  in  selecting  the  applicant 
whose  operation  would  best  serve  the  public  interest,  con¬ 
venience  and  necessity.  When  judicial  review  is  had  of  q. 
Commission  decision,  it  is  the  function  of  the  court  tq 
ascertain  the  legality  of  the  Commission  action,  rather  thaiji 
to  superimpose  its  judgment  upon  that  of  the  Commission!. 
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In  the  instant  ease,  the  Commission  made  proper  findings 
and  reached  proper  conclusions  based  upon  substantial  evi¬ 
dence  of  record.  It  concluded  with  respect  to  certain  com¬ 
parative  factors  that  none  of  the  four  applicants  warranted 
a  preference  over  the  others.  With  respect  to  the  vital 
criteria  of  integration  of  ownership  into  management,  the 
broadcast  experience  of  its  principals,  and  the  past  broad¬ 
cast  records  of  certain  of  its  principals  in  the  Miami  area, 
the  Commission  concluded  that  Biscayne  was  entitled  to 
substantial  preferences  over  its  opponents.  With  respect 
to  the  criterion  of  diversification  of  control  of  media  of 
mass  communications,  the  Commission  concluded  that  the 
three  appellants  were  entitled  to  a  preference  over  Bis¬ 
cayne. 

The  Commission  considered  all  of  the  issues,  and  its 
conclusions  were  well  reasoned.  Weighing  all  of  the  com¬ 
parative  factors  here  present,  the  Commission  concluded 
that  Biscayne  should  be  preferred  for  grant.  The  facts 
of  record  compel  the  conclusion  that  the  decision  here  under 
review  not  only  was  arrived  at  in  a  legally  valid  manner, 
but  is  sound  as  well,  for  Biscayne  by  every  meaningful 
standard  of  evaluation  is  by  far  the  soundest  of  the  four 
applicants. 

n 

All  appropriate  procedural  safeguards,  both  statutory 
and  judicial,  were  observed  by  the  Commission  in  the  pro¬ 
ceeding  now  before  the  court.  Appellants  contend  that 
they  were  denied  a  fair  hearing  by  virtue  of  the  fact  that 
the  examiner  did  not  compel  the  production  of  the  pro¬ 
gram  logs  of  the  non-Miami  broadcast  stations  in  which 
certain  Biscayne  stockholders  (not  Biscayne  itself)  have 
ownership  interests.  However,  though  frequently  exhorted 
by  the  examiner  so  to  do,  appellants  never  made  any  show¬ 
ing  of  the  relevancy  or  materiality  of  such  logs. 

Appellants  contend  that  they  were  not  permitted  to  pre¬ 
sent  any  evidence  as  to  the  operations  of  the  non-Miami 
stations.  However,  they  never  offered  any  such  evidence, 
so  none  was  excluded.  Both  as  to  the  presentation  of 
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evidence  and  as  to  cross  examination,  they  made  no  proffer 
on  the  record  and  even  now  they  make  no  showing  what¬ 
soever  of  having  had  their  substantial  rights  adversely 
affected  by  the  rulings  of  which  they  complain. 

In  every  sense,  all  of  the  parties  were  afforded  a  full 
and  fair  hearing.  The  fact  that  appellants  made  no  show¬ 
ing  of  the  relevancy  and  materiality  of  documents  of  which 
they  sought  discovery,  and  the  fact  that  they  offered  no 
evidence  as  to  the  non-Miami  stations,  in  no  way  alters 
this  result.  Their  efforts  at  conjuring  up  a  procedural 
error  are  without  substance,  and  the  Commission’s  decision 
here  under  review  must  be  affirmed. 

ARGUMENT 

I  | 

PRELIMINARY  STATEMENT 

While  this  proceeding  is  governed  by  a  stipulated  state¬ 
ment  of  questions  presented,  intervenor  is  nonetheless  in 
the  position  of  having  to  respond  to  three  different  tjriefs 
in  which  the  appellants  have  seen  fit  to  vary  considerably 
their  respective  attacks  upon  the  Commission’s  decision.6 
The  nature  of  the  briefs  of  each  of  the  appellants  may  be 
summarized  in  the  following  manner. 

Sunbeam’s  brief  is  limited  to  three  principal  arguments : 
(1)  that  error  was  committed  with  respect  to  the  discov¬ 
ery  and  introduction  of  evidence  pertaining  to  certain 
broadcast  properties  of  the  Cox  and  Knight  interests  out¬ 
side  of  Miami;  (2)  that  the  Commission  should  have  found 
Sunbeam  superior  to  Biseayne  on  the  criterion  of  inte¬ 
gration;  and  (3)  that  the  Commission  erroneously  fhiled 
to  make  an  adverse  finding  against  Biseayne  based  upon 
Mr.  Trammell’s  consultant  relationship  with  the  NBC. 

The  East  Coast  brief  finds  that  appellant  complaining 
of  not  having  received  preferences  where  none  was  given 

<*  It  should  be  noted  that  appellants  have  not  argued  three  of  the  questions 
which  they  formerly  urged  as  being  presented  by  their  appeals.  Questions 
1(c),  1(d),  and  2  as  set  forth  on  the  flyleaf  of  the  briefs  herein  must  be 
deemed  to  have  been  abandoned,  and  will  not  be  adverted  to  further. 
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to  any  applicant,  and  generally  objecting  to  the  award 
of  the  preferences  in  Biscayne’s  favor.  It  complains  of 
the  refusal  of  the  Commission  to  force  the  production  of 
information  concerning  the  non-Miami  broadcast  stations 
and  newspapers  in  which  the  Cox  or  Knight  groups  have 
ownership  interests,7  urges  that  inadequate  consideration 
was  given  to  the  diversification  issue,  and  contends  that  a 
fair  hearing  was  denied  to  it  by  virtue  of  certain  internal 
procedures  alleged  to  have  been  followed  by  the  Com¬ 
mission  in  the  process  of  deciding  this  case. 

South  Florida,  on  the  other  hand,  devotes  its  brief  largely 
to  vituperative  generalizations  to  the  effect  that  almost  all 
of  the  findings  made  on  behalf  of  Biscayne  and  not  favor¬ 
ing  its  own  application  were  arbitrary  and  that  certain  of 
the  rulings  and  procedures  pursued  by  the  Commission  dur¬ 
ing  the  course  of  the  proceeding  were  improper. 

Two  of  the  issues  presented  to  this  court  by  appellants 
thus  purport  to  raise  questions  of  law  having  to  do  with 
the  fairness  of  the  proceedings  below:  (1)  whether  preju¬ 
dicial  error  was  committed  by  the  refusal  of  the  examiner, 
sustained  by  the  Commission,  to  force  the  production  of  the 
program  logs  of  those  non-Miami  broadcast  stations  iden¬ 
tified  in  ownership  with  certain  of  Biscayne ’s  principals; 
and  (2)  whether  error  was  committed  by  the  Commission’s 
consideration  of  comments  on  the  parties’  exceptions  sub¬ 
mitted  to  it  by  its  Office  of  Opinions  and  Review,  in  light 
of  the  provisions  of  section  5(c)  of  the  Communications 
Act.  These  specific  subjects  will  be  dealt  with  separately 
infra.  The  balance  of  the  matters  raised  in  these  consoli¬ 
dated  appeals,  as  briefed  to  the  court,  leaves  little  for 
true  judicial  determination. 


~  It  will  be  noted  that  question  1(a)  of  the  “Questions  Presented ’ ’  relates 
solely  to  information  concerning  other  broadcast  properties,  with  there  being 
no  question  raised  as  to  information  regarding  any  of  the  Cox  or  Knight 
newspapers. 


APPELLANTS  OVERSIMPLIFY  THE  FUNCTION  OF  THE  COM¬ 
MISSION  IN  COMPARATIVE  PROCEEDINGS.  AND  MISCON¬ 
CEIVE  THE  SCOPE  OF  THE  COURTS  JUDICIAL  REVIEW 
THEREOF 

Permeating  the  briefs  submitted  by  the  appellants  }s  a 
concept  which,  if  valid,  would  make  mockery  of  the  delicate 
and  often  difficult  function  of  applicant  selection  in  a  cpm- 
parative  proceeding.  Previously,  they  had  relied  heavily 
upon  the  same  concept  in  their  presentations  to  the  Com¬ 
mission.  By  their  reasoning,  the  function  of  expert  judg¬ 
ment  vanishes,  and  in  its  place,  something  in  the  nature  of 
a  simple  scorekeeper  takes  over.  Thus,  great  stress  is  laid 
on  purely  mathematical  “proof”  regarding  such  important 
concepts  as  integration  of  ownership  with  management, 
and  charges  of  “arbitrary  and  capricious”  abound  forjthe 
alleged  failure  of  the  Commission  merely  to  count  noses 
in  the  manner  which  would  best  suit  the  interests  of  ithe 
complaining  party.  Obviously,  the  sober  and  serious  task 
of  selecting  the  applicant  best  qualified  to  render  public 
service  to  a  given  area  must  not  be  performed  in  so  super¬ 
ficial  and  meaningless  a  fashion.  Rather,  the  selection 
process  calls  for  the  exercise  of  informed  judgment,  ^nd 
has  been  entrusted  by  Congress  to  an  expert  body  which  is 
charged  with  the  duty  of  exercising  that  judgment. 

Once  the  Commission  has  reached  its  decision  in  a  com¬ 
parative  proceeding,  it  becomes  the  function  of  this  court 
in  a  proper  appeal  to  determine  not  whether  the  Com¬ 
mission’s  conclusion  is  one  with  which  the  court  isj  in 
agreement,  but  whether  the  Commission  committed  any 
prejudicial  errors  of  law  in  the  decisional  process.8  How¬ 
ever,  with  the  exception  of  the  previously  mentioned  two 

i 

I 

—  - -  ■ 

8  The  Supreme  Court  stated  in  the  ease  of  SEC  v.  Chenery  Corporation  jthat 
the  wisdom  of  administrative  action  “is  none  of  our  concern.  Our  duty  is  at 
an  end  when  it  becomes  evident  that  the  Commission’s  action  is  based  upon 
substantial  evidence  and  is  consistent  with  the  authority  granted  by  Con¬ 
gress.”  332  U.S.  194,  207  (1947);  see  also  National  Broadcasting  C6.  v. 
United  States ,  319  U.S.  190,  224  (1943);  MacTcay  Radio  <fe  Tel.  Co.  v.  FCC, 
68  App.  D.C.  336.  339,  97  F.2d  641.  644  (1938). 
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minor  procedural  arguments  (answered  infra),  appel¬ 
lants’  briefs  in  all  essential  respects  resemble  little  more 
than  petitions  seeking  reconsideration  of  the  Commission’s 
judgments.  In  no  real  sense  do  they  present  substantial 
questions  of  law  for  this  court’s  determination.  While  the 
court  frequently  has  been  exhorted  by  unsuccessful  appli¬ 
cants  to  substitute  its  judgment  for  that  of  the  Commis¬ 
sion,  quite  correctly  it  has  always  refused  to  do  so.9 

On  several  occasions  within  recent  months,  this  court  has 
spelled  out  the  limitations  on  its  review  functions  in  dis¬ 
posing  of  appeals  brought  by  unsuccessful  applicants  in 
comparative  television  hearings.  In  the  Pinellas  case,  the 
court  stated: 

“The  controversy  is  in  an  area  into  which  the  courts 
are  seldom  justified  in  intruding.  The  selection  of 
an  awardee  from  among  several  qualified  applicants 
is  basically  a  matter  of  judgment,  often  difficult  and 
delicate,  entrusted  by  the  Congress  to  the  administra¬ 
tive  agency.  The  decisive  factors  in  comparable  selec¬ 
tions  may  well  vary ;  sometimes  one  applicant  is  supe¬ 
rior  to  another  in  one  respect,  whereas  in  another 
case  one  applicant  may  be  superior  to  its  rivals  in 
another  feature.  And  it  is  also  true  that  the  Com¬ 
mission’s  view  of  what  is  best  in  the  public  interest 
may  change,  from  time  to  time.  Commissions  them¬ 
selves  change,  underlying  philosophies  differ,  and 
experience  often  dictates  changes.  Two  diametrically 
opposite  schools  of  thought  in  respect  to  the  public 
welfare  may  both  be  rational ;  e.g.,  both  free  trade  and 
protective  tariff  are  rational  positions.  All  such  mat¬ 
ters  are  for  the  Congress  and  the  executive  and  their 


» ‘ 1  Let  us  begin  with  a  correct  conception  of  what  an  appellate  pro¬ 
ceeding  is.  It  is  a  proceeding  for  the  correction  of  errors.  An  appellate 
court  is  not  a  tribunal  for  a  general  review  of  proceedings  .  .  .  before 
an  administrative  agency.  Many  lawyers  seem  to  think  the  appellate 
court  is  just  that.  They  tell  the  appellate  bench  how  they  should  have 
won  their  case  and  how  iniquitous  .  .  .  the  agency  was.  Every  losing 
lawyer  thinks  that.  But  the  place  to  win  lawsuits  is  in  the  trial  forum. 
The  purpose  of  an  appeal  is  to  correct  errors  of  law.  ’  ’ 

Prettyman,  Some  Observations  Concerning  Appellate  Advocacy.  39  Va.  L.  Rkv. 

285,  286  (1953). 
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agencies.  They  are  political,  in  the  high  sense  of  that 
abused  term.  They  are  not  for  the  judiciary/ ’ 10 

| 

This  doctrine  was  restated  forcefully  in  the  Tampa 
Times  case,  where  the  court  said: 

“The  Congress  conferred  upon  the  Commission  the 
task  and  the  responsibility  of  evaluating  compara¬ 
tive  claims  of  mutually  exclusive  applicants.  So  lohg 
as  it  observes  all  procedural  requirements,  considers 
the  issues,  reaches  reasoned  conclusions,  and  renders 
reasoned  judgment,  courts  cannot  superimpose  their 
opinions  upon  these  matters.”  11 

In  the  instant  case,  appellants  do  not  contend  that  the 
Commission’s  findings  and  conclusions  are  not  supported 
by  substantial  evidence.  As  will  be  shown,  they  cannot 
sustain  their  claims  of  having  been  deprived  of  procedural 
rights  to  their  detriment,  and  no  serious  contention  coul^l 
be  made  that  the  Commission  did  not  reasonably  consider 
and  rationally  decide  all  proper  issues  before  it  in  thfe 
proceeding.  Appellants  in  truth  can  only  complain  thalt 
the  judgments  reached  differ  from  those  which  they  would 
rather  have  had  the  Commission  reach,  and  this  presents 
no  real  question  for  judicial  determination.  It  need  only 
be  shown  that  “there  is  found  to  be  a  rational  basis  fof 
the  conclusions  approved  by  the  administrative  body,” 
and  the  judicial  function  on  review  is  exhausted.12  Such 
a  showing  clearly  is  present  in  the  case  at  bar. 


i 


-  I 

10  Pinellas  Broadcasting  Co.  v.  FCC,  97  App.  D.C.  236,  238,  230  F.2d  204,] 

206,  ccrt.  denied,  350  U.S.  1007  (1956). 

11  Tampa  Times  Co.  v.  FCC,  97  App.  D.C.  256,  259,  230  F.2d  224,  227  (1956).j 

12  Mississippi  Valley  Barge  Line  Co.  v.  United  States,  292  U.S.  282,  286-87  j 
(1934);  see  Rochester  Telephone  Corp.  v.  United  States,  307  U.S.  125,  146  j 
(1939). 
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THE  SIGNIFICANT  PREFERENCES  AWARDED  TO  BISCAYNE 
ARE  AMPLY  SUPPORTED  BY  SUBSTANTIAL  EVIDENCE 
AND  REPRESENT  REASONABLE  JUDGMENTS  FLOWING 
FROM  SUCH  EVIDENCE 

A.  Preliminary  Statement 

It  would  seem  to  be  a  fair  assumption  that  had  one  of 
the  appellants  been  selected  by  the  Commission  as  the  best 
qualified  applicant,  the  court  would  still  have  been  faced 
with  appeals  in  each  of  which  a  losing  applicant  would 
have  argued  the  points  in  its  favor.  The  identity  of  the 
appellants  in  this  case  became  fixed  when  Biscayne  was 
preferred  for  grant,  and  each  of  them  has  set  forth  its 
real  or  fancied  favorable  aspects  at  some  length. 

Accordingly,  it  becomes  necessary  to  present  to  the  court 
a  resume  of  those  factors  on  the  basis  of  which  Biscayne 
was  selected.  In  three  major  areas  the  Commission  awarded 
significant  preferences  to  intervenor:  (a)  the  meaningful 
integration  of  its  ownership  into  management;  (b)  the 
broadcast  experience  of  its  principals;  and  (c)  the  past 
broadcast  records  of  certain  of  its  principals  in  the  area 
to  be  served.  Bearing  in  mind  the  overall  objective  of  the 
selection  process,  it  would  be  difficult  to  envision  three  more 
meaningful  criteria  upon  which  the  Commission’s  ultimate 
choice  could  have  been  predicated,  and  on  all  three,  sub¬ 
stantial  evidence  forcefully  supports  a  finding  in  Biscayne ’s 
favor. 


B.  Integration  of  Ownership  With  Management 

All  of  Biscayne ’s  opponents  have  fastened  on  to  the  sub¬ 
ject  of  integration  of  ownership  with  management  as 
though  it  were  a  concept  which  could  only  be  decided  with 
an  adding  machine.  If  this  were  so,  there  would  be  little 
need  for  an  expert  administrative  tribunal  and  the  race 
for  competitive  advantage  in  comparative  proceedings 
would  be  limited  only  by  the  degree  of  an  applicant’s  zeal 
in  preparing  a  theoretically  “pure”  proposal. 
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Based  upon  a  study  of  the  entire  record,  the  Commission 
concluded  that  the  character  of  integration  existing  in 
Biscayne’s  proposal  is  of  the  “highest  degree  of  quality,” 
and  is  “distinctly  superior  to  the  showing  made  by  any 
other  applicant.”  (R.  5059). 

Appellants  contend  that  this  conclusion  was  reached  in 
an  arbitrary  fashion.  This  is  not  so.  Rather,  the  Com¬ 
mission  clearly  enunciated  the  logical  precepts  by  which 
it  was  guided  and  the  facts  of  record  which  support!  its 
findings  under  those  principles.  The  criterion  of  integra¬ 
tion,  said  the  Commission,  recognizes  that  stockholder 
association  with  the  active  management  of  the  station  tends 
to  assure  the  effectuation  of  program  proposals,  and  that: 
“This  factor  is  best  exemplified  where  stockholders  are  at 
the  helm  of  the  station.”  (R.  5056.)  Further,  such  inte¬ 
gration  takes  on  added  meaning  when  those  in  active 
participation  “have  the  experience  necessary  to  conduct 
or  tangibly  assist  the  station’s  operations.”  The  Com¬ 
mission  also  logically  reasoned  that  still  further  assurance 
is  to  be  had  where  such  persons  have  demonstrated  an 
awareness  of  their  civic  responsibilities.  (Ibid.) 

Through  this  composite  and  meaningful  analysis,  Bis- 
cayne  was  found  vastly  superior  to  its  opponents.  The  one 
individual  to  be  primarily  in  charge  of  Biscayne ’s  day- 
to-day  operations  is  Niles  Trammell,  a  man  who  has  spent 
his  entire  adult  life  in  the  broadcasting  industry.  (jR. 
4975-76.)  He  began  with  the  Radio  Corporation  of  Amer¬ 
ica  over  thirty  years  ago.  He  served  in  various  capacities 
writh  NBC  for  more  than  a  quarter  of  a  century,  achieving 
the  position  of  its  president  in  1940.  In  1949,  he  becanjie 
the  chairman  of  the  board  of  NBC.  He  held  that  position 
until  1952,  when  he  resigned  to  assume  the  presidency  <j>f 
Biscayne.  (R.  4976.)  The  record  is  replete  with  evidence 
of  significant  participation  by  Mr.  Trammell  in  a  wi<}e 
sphere  of  civic,  governmental,  and  philanthropic  activi¬ 
ties  on  a  national  scale.  (R.  4977.)  A  substantial  stock¬ 
holder  and  president  of  Biscayne,  he  will  be  in  charge  df 
its  daily  operations,  bringing  to  it  his  wealth  of  expe¬ 
rience  and  training.  Virtually  all  of  his  time  will  bp 
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devoted  to  Biscayne,  it  being  estimated  that  80  per  cent 
thereof  will  be  spent  on  the  company’s  television  opera¬ 
tions,  -with  20  per  cent  being  spent  on  its  radio  operations. 
(R.  4977.) 

The  evidence  before  the  Commission  also  showed  that  the 
active  manager  of  the  television  station  (directly  nnder 
Mr.  Trammell)  will  be  another  stockholder,  James  M. 
LeGate,  whose  broadcast  record  and  civic  experience  in  the 
Miami  area  as  manager  of  radio  station  WIOD  are  out¬ 
standing.  With  more  than  ten  years  of  general  managerial 
experience  calling  for  the  most  exacting  knowledge  of 
and  cooperation  with  the  public  of  the  Miami  area,  Mr. 
LeGate  was  also  shown  to  be  an  exceedingly  active  par¬ 
ticipant  in  the  civic  and  philanthropic  life  of  the  com¬ 
munity.  (R.  4983.)  Still  another  Biscayne  stockholder, 
Milton  C.  Scott,  Jr.,  will  be  in  complete  charge  of 
Biscayne ’s  day-to-day  technical  operations.  It  will  be 
his  job  to  ensure  that  Biscavne’s  programming  objectives 
will  be  transmitted  to  the  viewing  public  in  an  expert 
fashion.  Mr.  Scott  has  been  associated  with  WIOD  since 
he  moved  to  Miami  in  1926,  and  has  been  in  charge  of  all 
of  its  technical  operations  since  1932.  He  too  has  a  mean¬ 
ingful  background  of  civic  participation.  (R.  4983-84.) 

Thus,  principals  owning  22  per  cent  of  Biscavne’s  stock 
were  showm  to  be  active  participants  at  the  helm  of  the 
management  and  operation  of  the  station.  All  of  them 
demonstrated  experience,  competence,  and  an  awareness 
of  civic  responsibility.  Thus,  the  Commission  found — as 
in  the  exercise  of  its  rational  judgment  it  must  have  found — 
that  this  form  of  integration  was  indeed  of  the  “highest 
degree  of  quality/ 1  (R.  5059.) 

In  contrast,  the  showings  of  Biscayne  ?s  competitors  on 
this  issue  could  not  but  emit  a  hollow  ring.  By  and 
large,  their  showings  on  “integration  ”  had  all  the  char¬ 
acteristics  of  unreality  and  bore  no  relationship  to  rec¬ 
ognized  principles  of  efficient  business  operation.  Thus, 
East  Coast  proposed  as  its  president  a  man  who,  despite 
being  the  executive  head  of  four  different  companies  (con- 
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struction,  real  estate,  mortgage,  and  insurance)  aiid  de¬ 
spite  having  no  broadcast  experience  whatever,  claimed  sig¬ 
nificant  credit  for  ownership-integration  at  the  hejm  of 
its  proposed  station.  He  proposed  to  integrate  himself 
into  management  between  9  A.M.  and  11  A.M.  three  days 
a  week,  principally  by  “checking  the  log.”  However,  upon 
cross  examination,  he  confessed  to  knowing  nothing  hbout 
program  logs.  (R.  1705-07,  1717-21.) 

All  but  two  East  Coast  stockholders  proposed  similar 
‘ ‘integration.”  The  two  other  stockholders  (Messrs.  Phil¬ 
lips  and  Compton)  would  operate  East  Coast’s  station 
as  its  manager  and  assistant  manager.  However,  they}  have 
no  records  of  civic  participation  in  Miami,  and  their  records 
of  broadcast  experience  and  accomplishment  are  meager.13 
(R.  5056-57.) 

i 

Sunbeam  sought  credit  for  integration  along  substan¬ 
tially  similar  lines.  Not  being  satisfied  to  claim  that  its  jprin- 
cipals,  presently  engaged  in  manifold  business  activities, 
would  be  active  merely  in  executive  or  directorial  capacities, 
this  applicant  likewise  proposed  a  pattern  of  integration 
which  is  anything  but  realistic.  Mr.  Ansin,  Sunbeam’s 
president,  will  hold  ten  per  cent  of  its  stock  in  his  own 
name,  and  will  hold  22.6  per  cent  thereof  for  his  sons 
until  some  indefinite  time  when  they  will  be  in  a  “position 
to  assume  full  duties  in  connection  with  the  proposed  [tele¬ 
vision  station.”  (R.  5001.)  Mr.  Ansin  is  a  New  England 
shoe  manufacturer  and  the  head  of  “a  number  of  jreal 
estate  firms  and  a  large  construction  company”  in  Florida. 
(R.  5002.)  He  has  absolutely  no  broadcasting  experience, 
and  has  compiled  a  “not  too  extensive  civic  record  in 
Miami”  although  having  resided  there  since  1941.  None- 

is  Mr.  Phillips,  the  proposed  manager,  was  shown  to  have  had  as  many 
jobs  as  the  number  of  years  for  which  he  claims  experience;  Mr.  Compton, 
the  assistant  manager,  showed  less  than  one  year’s  operational  experience. 
(R.  5056-57.)  The  two  men  own  ten  per  cent  of  East  Coast’s  stock,  for  which 
they  would  have  paid  only  $2,000.  (R.  4985.)  By  contrast,  the  22  per  cent 

stock  ownership  of  Biscayne’s  key  operational  principals  represents  ajctual 
paid-in  capital  of  $55,000.  (R.  4975.) 
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theless,  Mr.  Ansin  asserted  that  he  would  be  the  opera¬ 
tional  head  of  Sunbeam’s  proposed  station.  (R.  5058.) 

The  pattern  thus  having  been  set,  other  similar  evidences 
of  Sunbeam’s  proposed  “integration”  followed.  The  pro¬ 
prietor  of  a  roofing  concern,  a  real  estate-mortgage  dealer, 
an  accountant  and  a  lawyer — all  active  men  in  their  respec¬ 
tive  fields — each  claimed  that  he  would  find  employment  of 
some  kind  in  the  proposed  station  for  ten  hours  per  week. 
(R.  5003-06,  5058.)  Two  employee-stockholders  are  pro¬ 
posed  to  have  substantial  operational  functions  under  the 
company’s  executive  head,  Mr.  Ansin.  However,  the  evi¬ 
dence  failed  to  distinguish  either  of  these  men  (Messrs. 
Spence  and  Lucas)  in  the  broadcast  field,  and  their  civic 
participation  during  years  as  Miami  residents  has  been 
virtually  nonexistent.  (R.  5006-07,  5058.)  Two  other  minor 
(iy4  per  cent)  stockholders  with  limited  broadcast  experi¬ 
ence  and  no  civic  record,  and  a  director  (and  five  per  cent 
stockholder)  with  no  broadcast  experience  but  with  a  sub¬ 
stantial  civic  record,  round  out  Sunbeam’s  showing  of 
integration  by  claiming  to  have  certain  operational  assign¬ 
ments.  (R.  5058.)  However,  just  as  in  the  case  of  East 
Coast,  there  was  nothing  offered  to  the  Commission  which 
would  have  permitted  a  finding  that  Sunbeam’s  alleged 
integration  would  have  any  significant  meaning,  and  the 
Commission  correctly  concluded  that  Biscayne’s  meaning¬ 
ful  integration  was  superior.  (R.  5059.) 

Nothing  significantly  different  wras  established  by  South 
Florida.  So  intent  was  that  applicant  on  establishing  con¬ 
formance  with  principle  for  principle’s  sake  that  reality 
was  relegated  to  a  minor  role.  This  applicant  went  to  the 
rather  obvious  extreme  of  contending  that  all  but  one  of 
its  proposed  programs  were  conceived  by  its  virtually  un¬ 
trained  stockholders,  while  claiming  that  its  sole  stock¬ 
holder  (2.7  per  cent)  with  operational  broadcasting  experi¬ 
ence  originated  only  one  program.  (R.  1916-17.)  This 
stockholder  (Labe  Mell)  insisted  that  his  sole  function 
regarding  proposed  programming  had  been  to  correlate 
the  material  furnished  to  him  bv  novice  stockholders. 
(R.  1974.) 
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Mr.  Mell,  South  Florida’s  only  stockholder  with  opera¬ 
tional  experience,  worked  for  a  Miami  television  station 
for  five  years  but  did  not  acquire  any  “important  super¬ 
visory  experience.”  He  demonstrated  no  record  of  qivic 
activity.  (R.  5057.)  However,  even  he  will  not  maijage 
the  station;  the  position  of  station  manager  has  not  been 
filled.  (K.  5052.)  South  Florida’s  president,  Mr.  Stjein, 
proposed  to  integrate  50  per  cent  of  his  time  into  j  the 
station  “after  it  becomes  established”  (full  time  qntil 
then).  However,  he  has  ownership  interests  in  a  printing 
business  and  in  wholesale  liquor  distributorships  outside 
of  Miami,  has  no  broadcasting  experience,  and  hasi  no 
significant  record  of  civic  participation  in  Miami.  (R. 
4993.)  Mr.  Fly,  the  chairman  of  South  Florida’s  bo^rd, 
testified  to  his  intention  of  devoting  50  per  cent  of  his 
time  to  policy,  planning  and  liaison  work.  However,  his 
experience  is  limited  to  the  regulatory  as  distinguished  fifom 
the  operational  side  of  broadcasting.  (R.  4993-94.)  the 
remaining  stockholders  who  propose  to  be  generally  active 
(Mr.  Mayer,  a  frozen  food  broker,  and  Mr.  Nance,  an 
educator)  are  virtually  without  experience  in  the  field. 
Certain  others  who  propose  to  integrate  either  on  an  hoijrs- 
per-week  basis  or  as  members  of  committees  submitted  lijktle 
evidence  on  which  the  Commission  could  make  findingsj  of 
any  real  significance.  (R.  5057-58.) 


While  efforts  were  made  by  each  of  the  applicants  to  dem¬ 
onstrate  that  it  was  superior  to  all  others  on  the  criterion 
of  integration,  nothing  could  be  clearer  on  this  record 
than  that  the  Commission  gave  patient  and  thoughtful 
consideration  of  all  claims  of  substance  in  this  regard.  In 
selecting  Biscayne  for  decided  preference  on  integration^  it 
did  so  on  the  basis  of  substantial  evidence  (appellants  do 
not  claim  that  the  Commission’s  findings  are  not  supported 
by  substantial  evidence).  Consistent  with  sound  logic,  the 
Commission  did  not  gear  its  choice  to  the  results  of  purely 
mathematical  computations,  as  urged  by  appellants,  hut 
looked  instead  behind  the  hearing  facades  presented  by  the 
other  applicants.  Exercising  its  expert  judgment  in  Ijhe 
manner  in  which  Congress  intended,  the  Commission  prop- 
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erly  concluded  that  Biscayne’s  meaningful  integration  “is 
distinctly  superior  to  the  showing  made  by  any  other 
applicant.”  (R.  5059.) 

C.  Broadcast  Experience 

The  degree  of  broadcast  experience  possessed  by  those 
individuals  who  make  up  an  applicant  “is  a  factor  which 
is  regarded  by  the  Commission  as  an  important  one  in 
considering  the  likelihood  of  effectuation  of  proposals.” 
(R.  5060.)  In  all  logic,  this  is  as  it  should  be,  for  wrhile 
it  is  a  simple  matter  to  conjure  up  an  attractive  proposal 
for  Commission  view  during  a  hearing,  findings  in  favor 
of  an  applicant  can  only  be  made  with  confidence  where 
there  are  strong  indications  that  its  proposals  will  actually 
be  effectuated. 

The  outstanding  experience  and  qualifications  of  Biscayne 
principals  Trammell,  LeGate,  and  Scott  have  been  referred 
to  supra  under  the  subject  of  integration.  In  addition  to 
being  Biscayne’s  president  and  general  manager,  Mr.  Tram¬ 
mell  also  will  be  a  director  of  the  company.  Even  beyond 
Mr.  Trammell,  however,  Biscayne  presents  a  board  of 
directors  with  substantial  experience  in  Miami  broadcast¬ 
ing.  Four  of  its  seven  directors  were  shown  to  have  been 
“members  of  the  boards  and  officers  of  the  standard  broad¬ 
casting  stations  controlled  by  the  Cox  and  Knight  interests 
in  Miami.”  (R.  5060.)  While  Biscayne  realistically  made 
no  contention  that  these  men  wrould  have  day-to-day  opera¬ 
tional  chores,  their  presence  on  the  board  furnishes  assur¬ 
ance  that  those  policy  decisions  which  are  properly  reserved 
for  a  board  of  directors  “should  be  more  efficiently  and 
salutorily  made  by  the  governing  body”  of  Biscayne. 
{Ibid.) 

In  reaching  this  conclusion,  the  Commission  carefully 
considered  the  proposals  of  Biscayne’s  opponents  on  this 
subject.  It  found  that  each  of  the  respective  boards  would 
be  manned  by  able  men,  but  in  its  expert  judgment  it  con¬ 
cluded  that  the  facts  of  this  particular  case,  as  they  pertain 
to  the  rendition  of  a  television  broadcast  service  in  the 
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Miami  area,  require  a  preference  for  Biscayne.14  Such  a 
finding  is  based  upon  substantial  evidence  (which  appellants 
do  not  challenge)  and  represents  a  reasonable  conclusion 
stemming  therefrom. 

D.  Past  Broadcast  Records  of  WIOD  and  WQAMj 

A  significant  preference  was  awarded  to  Biscayne!  since 
substantial  evidence  of  record  compelled  the  conclusion 
that  the  two  Miami  radio  stations  theretofore  identified 

i 

with  certain  principals  of  Biscayne  had  rendered  good,  and 
in  some  cases,  superior  broadcast  service.  That  this  |s  and 
should  be  persuasive  evidence  from  which  useful  evalua¬ 
tions  can  be  made  has  long  been  settled.15 

To  establish  its  claims  for  a  preference  in  this  regard, 
Biscayne  submitted  for  testimony  and  cross  examination 
the  managers  of  both  WIOD  and  WQAM.  (Both  of  whom 
are  now  members  of  the  Biscayne  organization.)  Substan¬ 
tial  evidence  relating  to  the  service  rendered  by  botji  sta¬ 
tions  was  thus  presented  to  the  Commission,  and  only  the 
most  meager  attack  on  that  showing  was  attempted  tjy  the 
competitor  applicants  in  their  efforts  to  refute  a  shewing 
of  all-around  conformance  with  high  standards  of  accom¬ 
plishment  in  the  broadcast  field. 

i 

_ 

14  Appellant  East  Coast  argues  that  the  Commission  doubly  ‘ ‘  blessec  ’  ’  Bis¬ 
cayne  by  crediting  not  only  the  records  of  radio  stations  WIOD  and  WQAM 
but  also  the  experience  of  those  who  have  been  responsible  for  such  accom¬ 
plishments.  Such  an  argument  proves  too  much.  Does  East  Coast  advocate 
that  the  criterion  of  broadcast  experience  be  eliminated  from  consideration 
in  this  case  merely  because  the  fine  records  of  Biscayne ’s  principals  demand 
such  a  finding  in  its  favor? 

is  E.g.,  this  court  stated  in  one  early  radio  case: 

‘‘In  considering  an  application  for  a  renewal  of  the  license,  an  impor¬ 
tant  consideration  is  the  past  conduct  of  the  applicant,  for  ‘by  their  fruits 
ye  shall  know  them.’  Matt.  VII: 20.  Especially  is  this  tue  in  ja  case 
like  the  present,  where  the  evidence  clearly  justifies  the  conclusion  tljiat  the 
future  conduct  of  the  station  will  not  differ  from  the  past.  *  ’ 

KFKB  Broadcasting  Ass’n t  Inc.  v.  Federal  Radio  Commission ,  60  App.  D.C. 
79,  81,  47  F.2d  670,  672  (1931). 
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Although  the  records  of  each  station  differed  as  to  details, 
they  were  shown  to  be  substantially  alike  in  vital  respects. 
Certain  statistics  as  to  sustaining  programs  and  non-com¬ 
mercial  spot  announcements  have  been  set  forth  in  the 
counter-statement  of  the  case  (see  p.  8,  supra).  Addi¬ 
tionally,  the  Commission  was  able  to  find  that  WIOD  had  a 
record  of  service  to  all  branches  of  the  armed  forces,  and 
had  carried  programs  dealing  with  such  matters  of  local 
and  national  concern  as  health,  civic  issues,  hurricane  ad¬ 
visories  and  reports,  and  interviews  with  governmental 
officials.  Further,  programs  have  been  carried  in  conjunc¬ 
tion  with  charitable  organizations  and  their  drives  for 
public  support,  high  schools,  the  local  university,  all  re¬ 
ligious  faiths,  and  many  other  groups  of  like  import.  Sub¬ 
stantially  similar  showings  were  made  on  behalf  of  WQAM, 
and  resulted  in  findings  being  made  in  Biscayne’s  favor 
by  the  Commission.  (R.  5012-14.) 

The  only  serious  efforts  made  by  Biscayne’s  opponents 
to  counteract  the  effect  of  these  exemplary  showings  had  to 
do  with  evidence:  (1)  that  the  composite  week  analyses 
of  WIOD  and  WQAM  showed  instances  in  which  four  or 
more  spot  announcements  had  been  carried  in  14*4  minute 
segments;  and  (2)  that  the  same  composite  week  analyses 
did  not  show  substantial  segments  of  time  devoted  to 
broadcasts  which  fall  within  the  Commission’s  strict  defini¬ 
tions  of  “educational”  and  “agricultural”  programs.16 
Both  of  these  contentions  were  thoroughly  considered  by 
the  Commission  in  its  overall  appraisal  of  the  stations’ 
records,  and  were  found  not  to  diminish  in  any  substantial 
way  the  preference  to  which  Biscayne  was  otherwise 
entitled. 

As  to  the  question  of  spot  announcements,  the  Commis¬ 
sion  refused  to  be  limited  to  a  consideration  of  but  one 

Licensees  submit  data  to  the  Commission  as  to  the  nature  of  their  pro¬ 
gramming  during  the  “composite  week”  for  a  given  year.  The  ‘ ‘ composite 
week  ’  ’  concept  permits  the  Commission  to  spot-check  a  licensee ’s  programming, 
for  the  licensee  does  not  know  in  advance  which  days  will  make  up  the  com¬ 
posite  week.  The  Commission  merely  names  a  given  Monday,  a  given  Tuesday, 
etc.  to  designate  the  composite  week. 
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aspect  of  a  station’s  operation.  Thus,  it  concluded  that: 
“Overall,  both  stations  . . .  have  satisfactory  records  from 
the  standpoint  of  commercial  practices.”  (R.  5053.)  j  This 
conclusion  stemmed  quite  properly  from  ultimate  findings 
to  the  effect  that  none  of  the  spots  carried  by  WIOD  and 
WQAM  exceeded  60  seconds  in  length;  that  both  stations 
“have  a  very  substantial  number  of  14 y2  minute  periods 
in  which  no  commercial  continuity  of  any  kind  appealed”; 
that  they  showed  on  an  overall  basis  “a  very  conservative 
number  of  total  commercial  spot  announcements  broad¬ 
cast”;  and  that  both  “have  provided  a  well-balancedj  pro¬ 
gram  service  between  total  commercial  and  total  sustaining 
time.”  (R.  5053.) 

As  to  educational  and  agricultural  programming,  Bis- 
cayne  showed  and  the  Commission  correctly  found  that  cir¬ 
cumstances  rather  than  licensee  indifference  were  respon¬ 
sible  for  the  two  stations’  purely  statistical  showing.  I  The 
record  showed  that  the  stations  had  in  fact  broadcast  nu¬ 
merous  such  programs,  although  many  did  not  happen  to 
be  aired  on  the  arbitrarily  selected  days  of  the  composite 
week  and  others  which  were  educational  or  agricultural 
in  nature  did  not  meet  the  Commission’s  strict  definitions 
thereof.17  The  record  contains  numerous  examples,  many 
of  which  are  set  forth  in  the  Commission’s  findings.  !  (R. 
5011.)  Further,  as  regards  educational  programming,  the 
record  contained  undisputed  testimony  as  to  the  fact  that 
educational  institutions  in  the  Miami  area  have  been  indif¬ 
ferent  towards  the  use  of  radio.  (R.  5011,  5053.) 


To  be  properly  classed  as  educational,  a  program  must  be  produced  by 
or  in  conjunction  with  an  educational  institution.  Thus,  a  scries  of  dramatic 
progams  of  an  educational  nature  broadcast  by  WIOD  could  not  be  cljassi- 
fied  “educational”  because  a  local  theatre  group  rather  than  the  University 
of  Miami  was  chosen  to  conduct  them.  (R.  5011.)  Similarly,  WIOD’s  man¬ 
ager  testified  that  the  agricultural  programs  most  wanted  in  the  area  relate 
to  weather  information  and  frost  warnings.  While  the  Commission  found 
that  the  station  did  a  “fine  job”  in  this  regard,  such  programming  is  classi¬ 
fied  as  “news”  rather  than  “agriculture.”  (R.  5053.) 
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IV 

IN  THOSE  AREAS  OF  COMPARISON  IN  WHICH  THE  COMMIS¬ 
SION  EQUATED  THE  PARTIES,  ITS  FINDINGS  ARE  BASED 
UPON  SUBSTANTIAL  EVIDENCE  AND  ITS  CONCLUSIONS 
FLOW  RATIONALLY  THEREFROM 

The  Commission  found  and  concluded  that  the  respective 
applicants  were  substantially  equal  in  the  areas  of  com¬ 
parison  encompassing  programming,  program  policies  and 
preparation  of  proposals,  studios,  equipment,  staffing,  and 
civic  participation.  Of  course,  the  evidence  on  these  issues 
was  such  that  reasonable  men  conceivably  might  differ  in 
their  respective  appraisals  thereof.  However,  none  could 
seriously  contend  that  the  exercise  of  the  Commission’s 
judgment  with  regard  to  these  subjects  was  arbitrary  or 
capricious. 

The  equating  of  the  applicants  with  regard  to  those  cri¬ 
teria  of  comparison  worked  against  Biscayne  in  certain 
areas.  For  example,  Biscayne  had  contended  that  there  was 
a  greater  ring  of  realism  to  its  program  proposals  than 
to  those  of  its  competitors,  and  that  the  likelihood  of  the 
effectuation  of  its  program  schedule  was  indeed  greater 
than  that  of  its  opponents.  Thus,  evidence  of  record  dem¬ 
onstrated  that  one  of  the  competing  applicants  proposed  a 
local  program  schedule  which  was  totally  inconsistent  with 
its  avowed  intention  of  optioning  certain  of  its  broadcast 
hours  to  a  network  organization.  (R.  5025.)  Others  at¬ 
tempted  to  claim  credit  for  “educational”  programs  by 
the  simple  device  of  associating  the  name  of  an  educational 
institution  with  certain  programs,  regardless  of  whether  or 
not  the  programs  were  truly  educational  in  character. 
(R.  5038,  n.  35.)  One  competitor  proposed  filling  substan¬ 
tial  numbers  of  its  broadcast  hours  with  so-called  giveaway 
film  features  (dealing  with  subjects  having  no  understand¬ 
able  relationship  to  the  service  needs  of  the  Miami  area). 
(R.  2695-97.) 

However,  following  an  exhaustive  recital  of  facts  digest¬ 
ing  the  showings  of  each  applicant  with  respect  to  the  type 
and  character  of  its  proposed  programming  (both  quanta- 
tively  and  qualitatively),  the  Commission  concluded  that: 
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“All  applicants  propose  a  commendable  amount  of  lojial 
programming  and  have  achieved  a  well-balanced  program¬ 
ming  proposal. ”  (R.  5052.) 


Contentions  throughout  the  briefs  of  the  appellants 
pointing  to  this  or  that  distinction  between  the  program 
proposals  of  the  respective  applicants  fail  utterly  to  present 
questions  warranting  review  by  this  court.  The  Commis¬ 
sion  merely  concluded  that  none  of  the  minor  differences 
between  the  applicants  ’  proposals  were  of  decisional  sig¬ 
nificance.  In  every  sense,  the  Commission’s  findings  ape 
amply  supported  by  the  evidence,  and  the  ultimate  con¬ 
clusions  reached  are  peculiarly  within  the  province  of  its 
expert  judgment. 

The  same  is  true  of  the  other  criteria  equated  by  the 
Commission.  Much  has  been  said  by  appellant  South  Flo¬ 
rida  concerning  the  matter  of  program  policies,  with  respect 
to  its  contention  that  differences  exist  between  those  pro¬ 
posed  by  it  and  those  advanced  by  Biscayne.  Indeed,  they 
are  different  and  while  it  might  freely  be  conceded  that  one 
policy  document  is  long  and  the  other  short,  and  while 
one  purports  to  have  been  created  in  one  fashion  with  Bis¬ 
cayne ’s  in  another,  there  is  nothing  contained  in  Sou^h 
Florida’s  arguments  on  the  subject  which  attacks  the  legal¬ 
ity  (or  even  the  reasonableness)  of  the  Commission’s  con¬ 
clusion  that  the  policies  of  each  applicant  are  directed 
toward  an  operation  in  the  public  interest  and  that  thqy 
present  no  differences  of  persuasive  decisional  value.  (&. 
5049.)  This  in  the  purest  sense  is  the  type  of  judgment 
the  Commission  itself  must  make,  and  appellants  make  no 
showing  which  warrants  interposition  by  the  court  in 


that  process. 

Factual  distinctions  also  were  presented  as  to  the  man¬ 
ner  in  which  the  applicants  prepared  their  respective  pro¬ 
posals.  Among  other  things,  it  was  Biscayne ’s  contention 
that  the  showing  of  some  applicants  lacked  the  degree  of 
sincerity  which  is  requisite  for  an  assurance  of  future 
accomplishment.  Biscayne ’s  showing,  on  the  other  hand, 
reveals  thorough  preparation.  It  consulted  with  civic 
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leaders  and  others  with  regard  to  specific  programs,  leaving 
no  doubt  of  the  solid  foundation  of  its  proposals.  (R.  5023.) 
However,  in  its  judgment,  the  Commission  concluded  that 
none  of  the  applicants  was  entitled  to  a  preference  based 
upon  its  planning  or  preparation.  (R.  5050.)  While 
Biscayne  still  feels  entitled  to  a  preference  on  this  score, 
a  forum  of  appellate  review  is  not  the  place  to  challenge 
the  Commission’s  judgment. 

The  same  is  true  with  regard  to  the  criteria  of  studios, 
equipment,  staffing,  and  civic  participation.  While  the  rec¬ 
ord  abounds  with  minor  differences  between  the  applicants 
with  regard  to  these  factors,  the  Commission  did  not  con¬ 
sider  those  differences  to  be  of  decisional  significance  and 
equated  the  applicants  with  regard  thereto.  (R.  5052, 
5055.) 

In  all  of  the  aforementioned  areas  of  comparison  in 
which  the  Commission  equated  the  applicants,  it  gave  care¬ 
ful  consideration  to  the  facts  of  record.  Its  findings  are 
supported  by  substantial  evidence,  and  the  conclusions 
reached  are  reasonable  and  based  upon  such  findings.  Thus, 
no  real  question  is  presented  for  judicial  review. 

v 

NO  ABUSE  OF  DISCRETION  WAS  INVOLVED  IN  THE  COMMIS¬ 
SION'S  CONCLUSIONS  REGARDING  MR.  TRAMMELL'S 
CONSULTANT  CONTRACT  WITH  NBC  AND  REGARDING 
DIVERSIFICATION  OF  MEDIA  OF  MASS  COMMUNICATIONS 

A.  The  Commission  Properly  Refused  To  Reach  an  Adverse 
Conclusion  Against  Biscayne  Because  of  Mr.  Trammell's 
Consultant  Contract  With  NBC 

As  has  been  noted  supra,  Niles  Trammell,  Biscayne ’s 
president  and  general  manager,  has  a  consultant’s  agree¬ 
ment  with  the  National  Broadcasting  Company.  Appel¬ 
lants  have  argued  first  to  the  Commission  and  now  to  this 
court  that  the  relationship  between  Mr.  Trammell  and  NBC 
should  have  been  weighed  adversely  to  Biscayne  in  the 
proceeding  below.  However,  after  a  detailed  consideration 
of  the  facts  in  this  matter,  the  Commission  concluded  that 


“the  consultant  contract  should  have  no  adverse  effect  upon 
the  application  of  Biscayne.”  (R.  5061.) 

Appellants  challenge  the  wisdom  and  propriety  of  such 
a  conclusion.  However,  the  facts  of  record  clearly  sup¬ 
port  the  reasonableness  of  the  Commission  in  this  matter. 

Virtually  all  of  Mr.  Trammell’s  adult  life  prior  to  1$52 
was  spent  in  the  employ  of  RCA  and  its  subsidiary  NBC. 
For  five  years  prior  to  1928,  he  was  an  RCA  division  man¬ 
ager.  In  1928,  he  joined  NBC,  being  vice-president  in 
charge  of  its  Chicago  division  from  that  year  until  1937. 
He  became  NBC’s  executive  vice-president  in  1938  and  its 
president  in  1940.  He  served  as  the  network’s  president 
and  a  member  of  its  board  of  directors  until  1949,  when  he 
became  its  chairman  of  the  board.  (R.  4975-76.) 

When  Mr.  Trammell  resigned  from  NBC  in  1952  (the 
same  year  in  which  he  became  head  of  Biscayne),  he  entered 
into  a  seven  year  consultant’s  agreement  with  the  network. 
Mr.  Trammell  testified  to  the  terms  of  the  agreement,18 
which  expires  in  1959.  It  provides  for  an  annual  compen¬ 
sation  to  Mr.  Trammell,  in  return  for  which  he  can  be 
called  upon  for  advice  concerning  sales,  stations,  programs, 
and  major  policy  matters.  It  provides  that  he  will  do 
nothing  in  conflict  with  NBC’s  interests.  In  general,  the 
contract  was  described  as  one  which  is  customary  “where 
a  man  has  devoted  a  great  deal  of  time  to  a  corporation, 
has  a  fund  of  knowledge  regarding  operations  and  acquaint¬ 
ances,  and  as  an  honorarium,  and  to  prevent  working  fori  a 
competitor  and  giving  away  trade  secrets.”  (R.  4976, 
n.  10.) 

At  the  time  of  the  hearing,  the  agreement  had  been  in 
effect  some  17  months,  and  it  was  clear  that  the  demands 
upon  him  had  been  most  infrequent.  It  was  also  a  matter 
of  record  that  the  arrangement  is  such  that  his  duties 
thereunder  would  “require  him  to  do  nothing  in  any  way 
interfering  with  Biscayne ’s  activities,”  and  he  testified  that 


18  A  request  by  one  of  the  appellants  for  the  production  of  the  contract 
was  voluntarily  withdrawn.  (R.  4976,  n.  8.) 
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he  would  give  up  his  contract  if  demands  npon  him  made 
snch  a  course  desirable.  (R.  4976-77,  5060-61.)  It  is  appar¬ 
ent  from  a  reading  of  the  Commission’s  decision  that  all  of 
the  pertinent  testimony  on  this  subject  was  fully  consid¬ 
ered,  with  the  Commission  finding  it  to  be  of  no  decisional 
consequence.  The  Commission  concluded  that  the  calls 
upon  Mr.  Trammell  would  be  *  ‘insubstantial,”  and  that  the 
arrangement  was  that  of  an  independent  contractor  requir¬ 
ing  only  the  furnishing  of  advice  from  time  to  time  or  such 
services  as  the  making  of  contacts  on  NBC’s  behalf.  It 
concluded  that:  “The  contract  fee,  while  substantial,  is  in 
the  nature  of  an  honorarium.”  (R.  5061.) 

The  concluding  portion  of  Sunbeam’s  brief  finds  that 
appellant  arguing  extensively  that  the  Commission  failed 
to  give  proper  consideration  to  the  consultant  agreement, 
with  considerable  reliance  being  placed  upon  two  1947  FCC 
decisions.  However,  the  record  reveals  not  only  that  the 
Commission  carefully  considered  all  of  the  factual  aspects 
of  the  relationship  between  Mr.  Trammell  and  NBC,  but 
also  that  it  analyzed  and  differentiated  the  two  cases  upon 
which  Sunbeam  relies.  (R.  5060-61.) 

The  two  cases  are  completely  distinguishable  on  their 
facts  from  the  instant  situation.  Without  delving  into  the 
manifold  questions  considered  by  the  Commission  in  those 
cases,  it  need  only  be  noted  that  each  involved  persons  di¬ 
rectly  connected  in  substantial  ownership  and  management 
with  the  network  organizations  involved.  In  the  Abilene 
case,  an  officer,  director  and  30  per  cent  stockholder  of  an 
applicant  for  a  radio  station  in  Abilene  was  also  shown  to 
be  the  general  manager,  president,  director  and  10  per  cent 
stockholder  of  a  network  organization.  Further,  among 
other  things,  the  network  was  then  affiliated  with  the  only 
existing  station  in  Abilene  which  would  compete  with  the 
proposed  station.19  The  WJPS  case  is  equally  inapplicable, 
for  there  the  Commission  was  considering  the  impact  of  an 
important  official  of  a  network  organization  (a  vice-presi- 


i®  Abilene  Broadcasting  Co.,  3  Pike  &  Fischer  Rad.  Reg.  1684  (1947). 


35 


dent  of  the  American  Broadcasting  Company)  who  would 
simultaneously  be  an  important  stockholder  and  officer  of 
an  applicant  company.20  In  both  of  those  comparative 
cases,  the  Commission  gave  adverse  consideration  td  the 
fact  that  the  applicants  numbered  active  network  officials 
among  their  principals. 

While  all  cases  before  the  Commission  must  be  decided 
on  their  own  facts  and  in  their  own  contexts,  it  is  None¬ 
theless  clear  that  the  basic  questions  dealt  with  by|  the 
Commission  in  those  cases  nearly  ten  years  ago  are  totality 
without  impact  upon  a  situation  involving  a  principal  in 
an  applicant  who,  upon  retirement  from  an  official  connec¬ 
tion  with  a  network  organization,  becomes  compensated 
thereafter  for  occasional  consultative  services.  The  matter 
being  comparative  only  (even  appellants  do  not  urge  that 
Biscayne  should  be  disqualified),  the  Commission  weighed 
all  essential  facts  with  respect  thereto  and  concluded 
that  the  consultant’s  agreement  is  of  no  decisional  signifi¬ 
cance.  This  finding,  in  an  area  peculiarly  within  the  Com¬ 
mission’s  expert  judgment,  thus  meets  all  the  tests  of 
appropriate  administrative  action  and  in  all  respects  is 
valid. 

B.  The  Commission  Property  Refused  To  Deny  Bicayne's 
Application  Because  of  the  Other  Newspaper  and  Radio 
Interests  of  Certain  of  Its  Principals 

I 

Contrary  to  the  apparent  notion  of  appellants,  the  |  cri¬ 
terion  having  to  do  with  the  diversification  of  ownership 
of  mass  media  of  communications  is  no  touchstone  impelling 
the  denial  of  an  applicant  which  is  otherwise  found  to  have 
superior  qualifications.  At  most,  it  is  a  comparative 
factor  to  be  considered  along  with  all  others.  This  court 
has  recently  made  it  clear  in  the  Pinellas  case  that  \|hen 
the  Commission  considers  the  factor  of  concentration  of 
the  media  of  mass  information,  “it  is  operating  within  the 
area  of  legislative-executive  judgment.”  The  court  went 
on  to  note  that:  “The  courts  cannot  interfere  so  long  as 

-  i 

20  WJPS,  Inc.,  3  Pike  &  Fischer  Bad.  Reg.  1366  (1947). 
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the  process,  the  premises,  and  the  judgment  are  not 
arbitrary.”21 

Upon  a  cursory  examination  of  appellants1  briefs,  one 
could  be  led  to  believe  that  the  Commission  had  found  in 
favor  of  Biscayne  on  this  issue.  However,  such  is  not  the 
case.  The  Commission  explored  the  identification  of  certain 
Biscayne  principals  with  various  media  of  communications, 
and  made  findings  with  respect  to  the  salient  facts.  It  dis¬ 
covered  no  evils  flowing  from  the  facts  of  the  ownerships  in 
question,  but  nonetheless  concluded  that  a  preference  should 
be  awarded  to  Biscayne ’s  opponents  in  view  of  the  general 
desirability  of  the  diversification  of  control  of  media  of 
mass  communications.  (R.  5062-65.)  However,  in  its 
broader  appraisal  of  the  entire  showing  of  all  of  the  parties, 
and  in  balancing  out  all  of  the  factors  relevant  to  a  selec¬ 
tion  of  the  superior  applicant,  the  Commission  chose 
Biscayne  notwithstanding  this  adverse  preference.  (R. 
5066.) 

As  has  been  stressed  supra,  Biscayne  itself  had  no  own¬ 
ership  interests  in  any  medium  of  communications.  It  had 
been  agreed  that  Biscayne  would  acquire  station  WIOD 
from  one  stockholder  group  in  the  event  of  a  grant,  and 
that  another  stockholder  group  would  dispose  of  sta¬ 
tion  WQAM.  (R.  5015.)  These  arrangements  have  now 
been  effectuated,  with  the  result  that  Biscayne  has  one 
radio  station  (AM  and  FM)  and  one  television  station. 
This  is  a  type  of  arrangement  which  is  duplicated  in  hun¬ 
dreds  of  other  instances  throughout  the  country.22 

Two  leading  newspapers  in  Miami  are  identified  sep¬ 
arately  and  distinctly  with  certain  Biscayne  stockholders. 
The  Cox  interests  are  identified  with  the  Miami  News,  and 
the  Knight  interests  with  the  Miami  Herald.  Nothing  in 

21  Pinellas  Broadcasting  Co.  v.  FCC,  supra  note  10,  97  App.  D.C.  at  23S, 
230  F.2d  at  206. 

22  In  the  District  of  Columbia  alone,  for  example,  radio  station  WTOP 
(owned  by  The  Washington  Post)  also  operates  television  station  WTOP- TV; 
radio  station  WMAL  (owned  by  The  Evening  Star)  also  operates  WMAL-TV ; 
and  WRC  (owned  by  the  National  Broadcasting  Company)  also  operates 
WRO-TV. 


the  record  even  remotely  suggests  anything  other  tjian 
the  existence  of  free  and  open  competition  between  these 
two  newspapers,  and  the  Commission  concluded  that  they 
“are  strongly  competitive  one  with  the  other.’  *  (R.  5062.) 

These  two  groups  also  have  ownership  interests  ranging 
from  total  ownership  to  something  less  than  control;  in 
broadcast  and  newspaper  properties  located  well  outside 
of  the  Miami  area  and  its  sphere  of  influence.  The  closest 
of  such  properties  are  located  in  Atlanta,  Georgia,  hnd 
the  most  distant  in  Chicago,  Illinois.  (R.  5063.)  Nothing 
in  the  record  indicates  an  undesirable  concentration  of 
mass  media  interests  in  the  area  involved  in  this  proceed¬ 
ing,  thus  distinguishing  this  case  from  others  heretofore 
considered  by  the  Commission  which  have  involved  a  sub¬ 
stantial  blanketing  of  a  cohesive  geographical  area  by  Nu¬ 
merous  commonly  owned  newspapers  and  broadcast  sta¬ 
tions.23  | 

Additionally,  the  record  contains  no  evidence  whatsoever 
of  monopoly,  or  of  abuse  of  power,  or  of  public  injiirv 
flowing  from  the  various  Cox  or  Knight  ownerships.  In 
each  of  the  markets  where  principals  of  Biscayne  have 
interests  in  broadcast  properties,  numerous  competing 
facilities  were  shown  to  exist.  In  the  Miami  area,  a 
wealth  of  other  facilities  have  competed  with  the  stations 
which  have  been  owned  and  operated  by  Biscayne  prin¬ 
cipals.  (R.  5062-65.) 

In  its  decision,  the  Commission  gave  extremely  detailed 
consideration  to  the  subject  of  diversification.  It  analyzed 
the  facts  of  record,  and  expounded  upon  the  philosophical 
concepts  which  have  given  rise  to  the  belief  that  it  j  is 
desirable  to  avoid  an  undue  concentration  of  control  of  the 
media  of  mass  communications.  (R.  5062-66.)  It  did  award 
a  significant  preference  to  Biscayne ’s  opponents  on  ttae 
criterion  of  diversification.  (R.  5065.)  However,  on  an 
overall  basis,  it  concluded  that  the  other  mass  media  inter¬ 
ests  of  certain  Biscayne  principals  should  not  operate  ito 

23  E.g.t  see  McClatchy  Broadcasting  Co.,  9  Pike  &  Fischer  Rad.  Reg.  li90 
(1954). 
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defeat  the  public  interest  by  causing  the  denial  of  the 
applicant  best  qualified  to  furnish  television  service  to 
Miami.  This  conclusion  was  reached  since  nothing  adverse 
to  Biscayne’s  application  had  been  shown  with  regard  to 
those  more  practical  areas  of  comparison  which  relate 
directly  to  an  applicant’s  ability  to  operate  a  station  in 
the  maximum  public  interest.  (R.  5066.) 

It  must  be  remembered  that  the  diversification  principle 
is  a  creature  of  the  Commission’s  own  making;  it  was  not 
borne  of  Congress  or  the  courts.  In  contesting  the  expert 
judgment  of  the  Commission  in  this  case,  appellants  place 
themselves  in  the  somewhat  anomalous  position  of  relying 
upon  expressions  of  the  Commission’s  similarly  expert 
judgment  in  certain  prior  cases.  Surely  the  Commission  is 
the  best  judge  of  the  true  nature  and  applicability  of  the 
diversification  concept;  clearly  its  judgments  in  this  pro¬ 
ceeding  are  well  reasoned  and  based  upon  substantial  evi¬ 
dence. 

This  is  precisely  the  same  type  of  situation  as  was  con¬ 
sidered  by  this  court  in  the  Pinellas  case,  supra.  Speaking 
of  the  Pinellas  case  in  the  more  recent  Tampa  Times  case, 
this  court  stated: 

“The  final  result  was  a  comparative  evaluation  of  all 
points  pro  and  con.  In  the  Pinellas  case  the  winning 
applicant,  Tribune,  was  found  markedly  superior  to  its 
rivals  on  several  other  points,  outweighing  its  diversi¬ 
fication  disadvantage.” 24 

Just  as  the  Commission’s  action  was  affirmed  in  the  Pin¬ 
ellas  case,  so  must  it  be  affirmed  here. 


24  Tampa  Times  Co.  v.  FCC,  supra  note  11,  97  App.  D.C.  at  259,  230  F.2d 
at  227. 


NO  ERROR  WAS  COMMITTED  WITH  REGARD  TO  THOSE  NON- 
MIAMI  BROADCAST  STATIONS  IN  WHICH  CERTAIN  BIS- 
CAYNE  PRINCIPALS  HAVE  OWNERSHIP  INTERESTS,  AND 
APPELLANTS  WERE  AFFORDED  A  FAIR  HEARING 

A.  Preliminary  Statement 

Recent  decisions  of  this  court  have  made  it  manifestly 
clear  that  an  appellant,  in  a  comparative  proceeding  such 
as  this,  must  show  more  than  mere  disagreement  with  the 
result  reached  by  the  Commission  in  order  to  secure  a  re¬ 
versal;  he  must  show  that  he  was  denied  some  procedural 
or  substantive  right.  This  result  follows  from  the  peculiar 
nature  of  the  expert  judgment  which  it  is  the  function  of 
the  Commission  to  exercise. 

Recognizing  these  truisms,  appellants  have  clutched  kt 
a  procedural  straw  in  their  efforts  to  obtain  a  reverskl 
herein.  They  claim  to  have  been  denied  a  fair  hearing  lj>y 
virtue  of  the  fact  that  the  examiner  did  not  compel  tl)ie 
production  of  programming  data  relating  to  those  broad¬ 
cast  stations  outside  of  Miami  in  which  certain  stock¬ 
holders  of  Biscayne  have  ownership  interests,  and  pre¬ 
cluded  cross  examination  with  respect  to  the  operational 
details  of  these  stations.  But  their  arguments  cannot 
withstand  either  a  factual  or  a  legal  analysis,  and  actually 
are  mere  makeweights. 

For  example,  appellants  bemoan  the  refusal  of  the  ex¬ 
aminer  to  compel  the  production  of  the  program  logs  <j>f 
certain  stations  outside  of  Miami.  Yet  the  record  shows 
that  Biscayne  agreed  to  make  available  the  logs  of  the 
Miami  stations  controlled  by  its  principals  (clearly  of 
more  vital  importance)  (R.  641,  646),  but  appellants  never 
attempted  to  direct  any  examination  to  them.  Further, 
appellants  contend  that  they  were  denied  the  right  to  pre¬ 
sent  evidence  regarding  the  non-Miami  stations,  yet  the 
simple  fact  is  that  they  never  offered  any  evidence  what¬ 
soever  regarding  those  stations.  Since  no  evidence  wais 
offered,  none  was  excluded.  Because  of  the  emphasis  which 
some  of  the  appellants,  particularly  Sunbeam  and  East 
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Coast,  place  upon  this  problem  or  certain  parts  of  it,  inter¬ 
venes  is  treating  these  questions  at  some  length  so  that 
a  true  and  complete  picture  may  be  had. 

B.  The  State  of  the  Record  With  Regard  to  the  Non-Miami 
Stations  and  With  Regard  to  Appellants'  Requests  for  In¬ 
formation  Thereto 

Until  it  acquired  WIOD  subsequent  to  the  hearing,  Bis- 
cayne  itself  had  no  other  broadcast  interests.  However, 
certain  of  Biscayne ’s  minority  stockholders  had  owner¬ 
ship  interests  ranging  from  full  ownership  to  less  than 
control  in  the  corporate  licensees  of  radio  stations  in 
Miami  (WIOD  and  WQAM) ;  Akron  and  Dayton,  Ohio; 
Atlanta,  Georgia;  and  Chicago,  Illinois.  The  licensees  in 
Akron,  Dayton,  and  Atlanta  also  hold  television  authoriza¬ 
tions. 

Biscayne  placed  no  affirmative  reliance  upon  the  non- 
Miami  stations,  and  stressed  this  fact  on  the  record.  (R. 
617,  976,  1232-33.)  However,  since  the  records  of  Miami 
stations  WIOD  and  WQAM  are  indicative  of  the  respon¬ 
siveness  of  some  Biscayne  principals  to  the  broadcast  needs 
of  the  area  involved,  affirmative  reliance  was  placed  there¬ 
on. 

Prior  to  the  hearing,  appellants  informally  requested 
the  program  logs  of  the  stations  in  Miami,  Akron,  Dayton, 
Atlanta,  and  Chicago.25  Biscayne  agreed  to  make  available 
the  logs  of  Miami  radio  stations  WIOD  and  WQAM  (R. 
641,  646),  but  declined  to  furnish  the  logs  of  the  non-Miami 
stations  unless  ordered  to  do  so  by  the  examiner.  Biscayne 
stressed  that  its  principals  would  be  available  for  cross 

25  Appellants  ’  principal  contention  is  that  they  were  denied  a  fair  hearing 
in  that  their  requests  for  the  non-Miami  program  logs  were  denied.  Indi¬ 
cative  of  the  total  lack  of  merit  in  their  argument  is  the  fact  that  appellants 
did  not  even  cite  the  court  to  the  prehearing  exchanges  which  contained  their 
requests.  When  appellants  filed  their  briefs,  the  record  did  not  include  their 
requests  for  the  logs,  yet  they  made  no  effort  to  supplement  the  record.  It 
became  necessary,  therefore,  for  the  Commission  to  supplement  the  record  so 
that  the  court  could  have  before  it  the  informal  requests  which  were  denied. 
The  Commission  filed  a  motion  to  accomplish  this  purpose  on  October  22, 
1956,  and  the  requests  may  now  be  seen  at  R.  7839-42. 
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examination  as  to  their  general  backgrounds,  but  took  the 
position  that  the  operational  details  of  stations  in  other 
cities  operated  by  licensees  other  than  Biscayne  wc|uld 
not  be  material  and  would  unduly  encumber  the  record. 
(R.  617,  620-22.) 

I 

The  examiner  ruled  that  information  as  to  the  non- 
Miami  stations  need  not  be  furnished  at  that  time.  j(R. 
622.)  The  proceeding  was  then  at  the  prehearing  stage. 
In  explaining  his  ruling,  the  examiner  stressed  that  none 
of  the  appellants  had  contended  there  was  anything  wr<jmg 
with  the  operation  of  the  non-Miami  stations;  if  they  ^iad 
so  claimed,  he  stated,  “I  think  that  might  be  different.” 
(R.  625.)  Counsel  for  appellant  South  Florida  then 
sought  further  clarification  of  the  ruling,  with  the  follow¬ 
ing  discussion  having  taken  place  (R.  627) : 

“As  I  understand  your  ruling,  this  information 
will  not  be  made  available  now.  You  are  not  ruling 
that  if  it  is  shown  to  be  made  relevant  at  some  subse¬ 
quent  stage  of  the  proceeding,  that  then  you  might 
not  make  some  other  ruling? 

“The  Presiding  Officer:  Of  course.  On  the  pres0nt 
state  of  the  record,  I  see  no  reason  why  all  of  this 
information  or  any  of  this  information  regarding 
these  several  stations  listed  should  be  furnished.  Latjer, 
on  a  proper  showing,  I  may  reconsider.” 

At  a  subsequent  prehearing  conference,  the  examiher 
again  expressed  the  view  that  “from  the  standpoint  of  Bis¬ 
cayne,  I  think  it  is  wholly  immaterial  what  these  staticfns 
might  have  done.”  (R.  909.)  This  is  true  since  Biscajfne 
as  an  entity  has  no  connection  with  them,  and  because 
those  Biscayne  stockholders  who  do  have  ownership  in¬ 
terests  in  other  stations  have  less  than  controlling  inter¬ 
ests  in  Biscayne.  (R.  909-10.)  However,  again  it  v}as 
stressed  by  the  examiner  that  if  subsequent  facts  should 
arise  which  might  make  testimony  or  other  evidence  with 
regard  to  the  non-Miami  stations  relevant,  “That  ques¬ 
tion,  of  course,  can  be  brought  up  then,  and  I  will  rule.” 
(R.  912.)  Thus  the  examiner’s  rulings  were  predicated 
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upon  the  fact  that  appellants  made  no  claim  whatsoever 
that  there  had  been  anything  wrong  with  the  operations 
of  the  non-Miami  Knight  stations  or  Cox  stations,  and 
made  no  showing  of  the  relevancy  of  the  logs  which  they 
requested. 

Appellants  (particularly  Sunbeam)  base  their  appeals 
with  regard  to  this  question  largely  upon  one  isolated 
portion  of  the  record,  and  fail  to  refer  to  the  aforemen¬ 
tioned  exchanges.  It  cannot  be  stressed  too  strongly  that 
appellants  never  sought  to  offer  any  evidence  regarding 
the  non-Miami  stations,  so  no  evidence  was  excluded. 
However,  during  the  hearing,  counsel  for  Sunbeam  stated 
that  he  was  not  offering  any  evidence  as  to  the  non-Miami 
stations  on  the  basis  of  his  understanding  that  any  such 
evidence  would  be  rejected.  The  examiner  then  stated 
that  he  was  still  of  the  opinion  that  such  evidence  would 
not  be  relevant.  (R.  1231-33.) 

This  rather  obvious  effort  on  the  part  of  counsel  to 
inject  error  into  the  proceeding  cannot  be  considered  out 
of  context;  the  totality  of  all  prior  rulings  made  it  clear 
that  the  examiner’s  rulings  had  been  based  on  appellants’ 
failure  to  show  the  materiality  of  programming  data  on 
the  non-Miami  stations.  The  record  must  be  considered 
as  a  whole,  and  a  mere  declaration  by  counsel  can  scarcely 
be  a  legally  valid  substitute  for  a  formal  offer  of  proof 
and  rejection  of  specific  evidence.  In  fact,  immediately 
after  the  colloquy  relied  upon  by  Sunbeam,  the  examiner 
reiterated  his  belief  that  data  as  to  the  non-Miami  sta¬ 
tions  was  “not  relevant  in  the  absence  of  a  specific  charge 
of  some  kind  being  labeled  directly  against  any  of  those 
stations.”  (R.  1234.)  Thus,  the  facts  alone  make  it  clear 
that  appellants  were  not  deprived  of  any  rights.  Addi¬ 
tionally,  however,  all  relevant  statutory  and  judicial  au¬ 
thority  unanimously  affirm  the  validity  of  the  rulings 
here  under  review. 


43 


C.  The  Same  Rules  of  Evidence  Apply  to  Commission  Hearings 

as  to  Court  Proceedings 

The  basic  rules  under  which  hearings  before  the  bom- 
mission  are  conducted  are  the  same  as  those  which  apply 
in  court  proceedings.  Section  1.844  of  the  Commission’s 
rules  provides  that:  “Presiding  officers,  wdth  respect  to 
cases  assigned  to  them,  .  .  .  shall  have  authority  to!  •  •  • 
rule  upon  questions  of  evidence.”  26  Further,  section  |l.871 
of  the  Commission’s  rules  specifies  that  “.  .  .  the  jrules 
of  evidence  governing  civil  proceedings  in  matter^  not 
involving  trial  by  jury  in  the  courts  of  the  United  States 
shall  govern  formal  hearings.”27 

D.  The  Examiner  Exercised  His  Discretion  Properly  in  Refus¬ 

ing  To  Compel  the  Production  of  the  Logs  of  the  Non- 
Miami  Stations  in  the  Absence  of  a  Showing  of  Relevancy 
or  Materiality 

As  has  been  spelled  out  supra,  appellants  made  onljp  an 
informal  request  for  the  logs  of  the  non-Miami  stations 
in  which  certain  Biscayne  principals  have  ownership  in¬ 
terests.  (R.  7839-42.)  Biscayne  declined  to  furnish  the 
logs,  and  the  examiner  ruled  that  such  a  refusal  was 
proper  in  the  absence  of  a  showing  of  relevancy.  |  (R. 
625-27,  1232-34.)  Since  an  oral  reference  to  the  request 
was  made  on  the  record,  let  us  assume  that  it  met  th^  re¬ 
quirements  of  a  request  for  a  subpoena  within  the  con¬ 
templation  of  section  1.832  of  the  Commission’s  Rules.2*1  It 
nonetheless  was  deficient,  and  was  properly  refused  by  the 
examiner.  The  rule  provides  that:  “Any  request  for  a 
subpena  shall  be  supported  by  a  showing  of  the  general 
relevance  and  materiality  of  the  evidence  sought.”  fur¬ 
ther,  it  is  mandatory  that  a  request  for  the  productioii  of 
documents  “specify  with  particularity  .  .  .  the  facts  ex¬ 
pected  to  be  proved  thereby.”  Appellants,  however,  njade 
no  showing  of  relevance  and  materiality  and  failed  to  Spe¬ 
cify  the  nature  of  the  facts  expected  to  be  proved. 


26  l  Pike  &  Fischer  Rad.  Reg.  51:422b. 
27 1  Pike  &  Fischer  Rad.  Reg.  51:429. 
28  i  Pike  &  Fischer  Rad.  Reg.  51:406. 
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The  same  principles  enunciated  in  the  Commission’s 
subpena  rule  also  obtain  nnder  the  Federal  Rules  of  Civil 
Procedure.  Discovery  rules  “are  to  be  accorded  a  broad 
and  liberal  treatment,’ ’  and  to  be  sure  the  mere  claim 
of  a  “fishing  expedition”  per  se  cannot  and  should  not 
“serve  to  preclude  a  party  from  inquiring  into  the  facts 
underlying  his  opponent’s  case.”  Hickman  v.  Taylor,  329 
U.S.  495,  507  (1947).  “But  discovery,  like  all  matters  of 
procedure,  has  ultimate  and  necessary  boundaries.”  Ibid. 
Insofar  as  the  federal  rules  provide  for  the  discovery  of 
documents,  this  court  has  stated : 

“The  rule  contemplates  an  exercise  of  judgment  by 
the  court,  not  a  mere  automatic  granting  of  a  motion. 
The  court’s  judgment  is  to  be  moved  by  a  demonstra¬ 
tion  by  the  moving  party  of  its  need,  for  the  purposes 
of  the  trial,  of  the  document  or  paper  sought.”29 

Two  points  should  be  brought  to  the  court’s  attention 
at  this  juncture.  First,  this  is  not  a  situation  in  which 
parties  have  no  other  means  of  obtaining  information. 
The  programs  broadcast  by  radio  and  television  stations 
scarcely  could  be  labelled  as  secret;  competing  applicants 
in  proceedings  before  the  Commission  frequently  moni¬ 
tor  one  another’s  broadcasts  to  determine  any  defi¬ 
ciencies  in  a  station’s  operations.  Moreover,  licensees  are 
required  to  file  periodic  renewal  applications  with  the 
Commission.  These  contain  detailed  analyses  of  the  types 
and  sources  of  a  station’s  programming,  and  are  available 
for  public  inspection.  In  the  instant  case,  counsel  for  ap¬ 
pellants  conceded  that  such  analyses  were  available  (R. 
626),  and  that  they  had  studied  the  renewal  applications 
of  the  stations  concerned.  (R.  908.)  Nonetheless,  no  claim 
of  poor  operation  was  ever  made. 

The  second  point  concerns  the  Miami  radio  stations 
which  were  operated  by  principals  of  Biscayne,  and  con¬ 
vincingly  illustrates  the  truly  frivolous  nature  of  appel¬ 
lants’  arguments  to  the  court.  One  group  of  Biscayne 

2®  Martin  v.  Capital  Transit  Co.,  83  App.  D.C.  239,  240,  170  F.2d  811,  812 
(1948);  see  also  Hickman  v.  Taylor ,  supra ,  329  U.S.  at  512;  Hirshhom  v. 
Mine  Safety  Appliances  Co.,  8  F.KJD.  11, 17  (W.D.  Pa.  1948). 
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stockholders  was  identified  with  radio  station  WIOD !  in 
Miami;  another  group  was  identified  with  radio  station 
WQAM  there.  In  response  to  the  requests  of  appellants, 
counsel  for  Biscayne  advised  opposing  counsel  that  {he 
program  logs  of  WIOD  and  WQAM  would  be  available  for 
their  inspection.  (R.  641,  646.)  However,  the  record  !  is 
totally  devoid  of  any  examination  or  cross  examination 
directed  to  those  logs,  nor  did  appellants  make  any  other 
use  thereof.  Now,  however,  they  claim  to  have  been 
denied  a  full  hearing  because  they  were  not  furnished 
with  the  voluminous  logs  of  stations  operated  in  otljer 
cities  by  licensees  other  than  Biscayne. 

In  requesting  the  non-Miami  program  logs,  appellants 
made  a  general  allegation  that  they  were  relevant  to  t{ie 
background  and  experience  of  certain  Biscayne  principals, 
but  failed  completely  to  make  any  specific  claims  of  rele¬ 
vance  and  materiality.  (R.  622-24.)  Biscayne  noted  that 
it  would  be  perfectly  proper  to  cross  examine  its  prin¬ 
cipals  as  to  their  backgrounds  and  experience,  but  pointed 
out  that  it  would  be  quite  another  thing  to  go  into  the  ojp- 
erational  details  of  the  stations  in  other  areas.  (R.  620.) 
Appellants  thus  were  free  to  (and  did)  inquire  into  the 
general  background  of  one  Biscayne  official  with  regard 
to  the  other  stations  (R.  1222-31),  but  never  made  a  r^al 
effort  to  show  the  relevancy  of  the  logs.  Accordingly, 
exercising  his  discretion,  the  examiner  ruled  that  the  logs 
of  the  non-Miami  stations  were  “not  relevant  in  the  ab¬ 
sence  of  a  specific  charge  of  some  kind  being  leveled  di¬ 
rectly  against  any  of  those  stations.  [Appellants’  re¬ 
quests]  gave  every  indication  of  a  fishing  expedition, 
which  I  wouldn’t  permit.”30  (R.  1234;  see  also  R.  625- 

30  ‘ 1  The  rule  is  well  established  that  every  motion  for  the  production 
of  documents  as  a  predicate  for  action  by  the  court  must  describe  tjhe 
documents  which  it  seeks  to  have  produced,  and  must  show  that  they  con¬ 
tain  evidence  which  is  material  to  the  movants’  case,  and  must  be  accom¬ 
panied  by  proof  to  this  effect.  It  is  never  permissable  to  order  one 
party  to  a  suit  to  produce  all  of  its  books  and  papers  for  such  examina¬ 
tion  by  the  other  party.  This  is  commonly  known  in  the  language  of  the 
books  as  ‘fishing,’  which  is  never  permitted  either  in  law  or  in  equity!” 

Mobile  Gas  Co.  v.  Patterson,  288  Fed-  884,  885  (M.D.  Ala,  1923). 


1232.)  As  this  court  has  made  clear,  rulings  with  respect 
to  the  production  of  documents 

.  are  in  large  measure  discretionary  with  the  trial 
court  and  are  founded  upon  facts.  This  court  will 
not  disturb  the  action  of  that  court  in  respect  to  them, 
unless  the  action  was  improvident  and  affected  the 
substantial  rights  of  the  parties.”31 

E.  Appellants  Make  No  Showing  That  Their  Substantial  Rights 
Were  Affected  or  That  They  Were  Prejudiced  by  the  Rul¬ 
ings  Complained  Of 

The  “full  and  fair  hearing”  question  which  the  appel¬ 
lants  are  presenting  to  the  court  regarding  program  logs 
raises  an  essentially  fictitious  issue.  As  has  been  stressed 
supra ,  they  have  never  made  any  claim  that  the  stations 
involved  have  been  operated  in  a  manner  which  could 
reflect  adversely  on  any  Biscayne  stockholder,  and  they 
never  offered  any  evidence  whatsoever  on  the  subject.  As 
a  matter  of  simple  logic,  how  can  it  be  error  for  a  record 
not  to  contain  evidence  which  was  never  even  offered  ? 

An  analogous  case  has  been  considered  in  this  jurisdic¬ 
tion,  involving  a  proceeding  before  the  FCC.  One  party 
went  through  a  hearing  without  offering  a  certain  contract 
in  evidence.  After  the  proceeding  had  been  concluded,  the 
party  sought  a  reopening  of  the  record  in  order  to  offer 
the  contract.  Its  motion  was  denied,  and  an  appeal  was 
taken.  The  court  held  there  to  have  been  no  abuse  of 
discretion,  since  the  party  could  have  offered  the  contract 
in  evidence  during  the  hearing  but  had  not  done  so.32 

Clearly  the  examiner  did  not  abuse  his  discretion  by  not 
ordering  a  production  of  the  logs  in  the  absence  of  a  show¬ 
ing  of  relevancy,  and  clearly  appellants  cannot  be  heard  to 
say  that  they  were  denied  any  rights  by  their  own  failure 
even  to  attempt  to  introduce  any  evidence  regarding  the 
non-Miami  stations.  However,  for  the  sake  of  argument, 

si  Carter  v.  Baltimore  &  Ohio  B.B.,  80  App.  D.C.  257,  258-59,  152  F.2d  129, 
130-31  (1945). 

32  Western  Union  Division,  Commercial  Telegraphers  Union,  AFL  v.  United 
States,  87  F.  Supp.  324,  336-37  (D.C.D.C.),  affirmed,  338  U.S.  864  (1949). 
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let  us  assume  that  the  program  logs  were  relevant  and 
appellants  had  offered  evidence  which  was  rejected.  Eyen 
making  such  assumptions,  there  is  no  merit  to  appellants 1 
contentions. 

This  is  true  since  even  now  appellants  make  no  showing 
of  being  prejudiced  by  the  rulings  of  which  they  complain. 
The  Supreme  Court  has  made  it  clear  that  it  is  fatal  for  ijhe 
record  not  to  show  the  nature  of  the  evidence  which  an 
appealing  party  contends  should  have  been  admitted. 
Affirming  the  exclusion  of  a  statement  in  a  case  in  which 
the  record  did  not  reveal  the  nature  of  the  statement,  t}he 
Court  held: 

“Accordingly,  we  cannot  say  that  the  ruling  4as 
prejudicial  even  if  we  assume  it  was  erroneous.  Mire 
‘technical  errors’  which  do  not  ‘affect  the  substantial 
rights  of  the  parties’  are  not  sufficient  to  set  asidej  a 
jury  verdict  in  an  appellate  court.  40  Stat.  1181,  |28 
U.S.C.  §  391.  He  who  seeks  to  have  a  judgment  set 
aside  because  of  an  erroneous  ruling  carries  the  burden 
of  showing  that  prejudice  resulted.  That  burden  has 
not  been  maintained  by  petitioners.” 33 

j 

Such  a  holding  is  controlling  here,  and  the  same  resiiilt 
is  called  for  by  statute.  Appellants  have  taken  their 
appeals  pursuant  to  section  402  of  the  Communicatioins 
Act,  47  U.S.C.  §402.  Subsection  (g)  thereof  provides 
that  such  appeals  are  to  be  determined  “in  the  manner  pre¬ 
scribed  by  section  10(e)  of  the  Administrative  Procedure 
Act.”  That  particular  statute  states  unequivocally  that 
“due  account  shall  be  taken  of  the  rule  of  prejudicial 

error.  ’ ,34 
— 

33  Palmer  v.  Hoffman,  318  U.S.  109,  116  (1943). 

34  60  Stat.  243,  5  U.S.C.  §  1009  (e).  In  one  case,  this  court  ruled  that  cer¬ 
tain  evidence  had  been  improperly  excluded.  However,  it  nonetheless  affirmed 
the  result,  stating: 

“A  reversal  on  this  ground  would  be  proper  only  if  it  is  shown  that  the 
exclusion  was  harmful.  There  is  nothing  in  the  record  to  show  what  wjas 
intended  to  be  elicited  from  the  witness,  *  *  *.  And  because  we  |do 
not  know  what  evidence  the  witness  would  have  given,  there  is  a  complete 
failure  to  show  that  the  exclusion  affected  the  substantial  rights  of  tjhe 

I 

I 
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If  appellants  are  correct  in  their  contentions  (although 
significantly  they  cite  no  legal  authority),  then  no  hearing 
could  ever  be  a  truly  “full”  hearing.  Any  party  could 
request  information  without  showing  its  relevancy,  make 
no  effort  to  introduce  evidence  on  a  given  subject,  and  then 
later  seek  appellate  reversal  of  an  adverse  decision  by 
claiming  to  have  been  -deprived  of  rights  which  it  never 
sought  properly  to  exercise.  Such  a  proposition  is  absurd 
on  its  face. 

An  appellate  court  is  only  concerned  with  demonstrated 
error  in  the  trial  forum,  not  with  sheer  speculation  as  to 
unidentified  or  non-existent  “evidence.”  The  following 
language  of  the  Second  Circuit  is  singularly  appropriate 
here: 

“As  the  appellant’s  brief  does  not  point  out  in  what 
respect  he  was  prejudiced  by  the  exclusion  of  any  por¬ 
tion  of  the  record,  it  is  unnecessary  for  us  to  consider 
whether  in  the  abstract  error  was  committed  in  exclud¬ 
ing  the  evidence.”  35 

F.  No  Error  Was  Committed  As  Regards  the  Cross  Examination 
of  Biscayne  Principals  on  the  Non-Miami  Stations 

Appellants’  basic  contention  is  that  they  were  denied  a 
fair  hearing  because  they  were  not  furnished  with  the  pro¬ 


party  in  whose  behalf  it  was  offered.  In  such  circumstances  the  error 
must  be  ignored.  Rule  43(c),  of  Federal  Rules  of  Civil  Procedure,  28 
U.S.C.A.  following  section  723c.  *  * 

Sorrels  v.  Alexander ,  79  App.  D.C  112,  113,  142  F.2d  769,  770  (1944)  ;see  also 
Frank  S.  JeUef,  Inc .  v.  Braden ,  233  F.2d  671,  6S0  (D.C.  CSr.  1956)  ;  United 
States  v.  Cox,  76  App.  D.C.  31,  32,  128  F.2d  324,  323  (1942). 

This  principle  is  also  echoed  in  rule  61  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure.  It  provides  that  no  error  in  the  exclusion  of  evidence  (or  any  ruling 
by  the  trial  forum )  is  ground  for  disturbing  an  order 

.  .  unless  refusal  to  take  such  action  appears  to  the  court  inconsistent 
with  substantial  justice.  The  court  at  every  stage  of  the  proceeding  must 
disregard  any  error  or  defect  in  the  proceeding  which  does  not  affect  the 
substantial  rights  of  the  parties.” 

35  Chase  National  Bank  v.  Fidelity  &  Deposit  Co.,  79  F.2d  84.  S6  (2d  Cir. 
1935).  See  also  Schwartz  v.  Bobinovritz,  96  App.  D.C.  157,  158,  223  F.2d  622, 
623  (1955) ;  Coca  Cola  Bottling  Works,  Inc.  v.  Hunter,  95  App.  D.C.  83,  84, 
219  F.2d  765,  766  (1955). 
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gram  logs  of  the  non-Miami  stations  with  which  the  Cox  or 
Knight  interests  are  connected.  However,  appellants  also 
complain  that  they  were  denied  the  right  to  cross  examine 
Biscayne  principals  regarding  the  non-Miami  stations. 
Such  a  contention  is  similarly  without  merit,  either  factu¬ 
ally  or  legally.30 

Appellants  sought  to  cross  examine  only  one  Biscayne 
principal  (Mr.  Cox)  regarding  the  programming  of  oti(er 
stations  in  which  he  has  ownership  interests.  The  exam¬ 
iner  permitted  cross  examination  as  to  his  familiarity  with 
the  operations  of  those  stations  and  as  to  their  overall 
policies,  but  precluded  cross  examination  on  the  opera¬ 
tional  details  of  the  stations  since  the  witness  testified  thiat 
he  was  not  familiar  with  their  day-to-day  programming].37 
(R.  1222-31).  Appellants  had  previously  cross  examined 
John  Knight  as  to  his  familiarity  with  the  stations  jin 
which  he  has  ownership  interest,  but  made  no  effort  f;o 
inquire  into  programming  details  with  respect  theretio. 
(R.  1191-95.)  i 

Most  of  the  arguments  advanced  supra  as  to  the  produc¬ 
tion  of  documents  are  equally  applicable  to  cross  examina¬ 
tion.  As  to  the  few  minor  details  on  which  the  examiner 
refused  to  permit  questioning,  appellants  made  no  proffer 
and  made  no  allegations  of  relevancy.  In  their  briefs  be¬ 
fore  this  court  they  make  no  showing  as  to  the  manner 
in  which  their  substantial  rights  could  have  been  prejudiced 
by  not  having  been  permitted  to  cross  examine  Mr.  Cox 
about  programming  details  of  stations  in  other  cities. 


3<J  Appellant  East  Coast  also  complains  that  it  was  restricted  in  its  efforts  to 
determine  whether  the  Cox  or  Knight  interests  have  any  joint  advertising  rates 
for  newspapers  and  broadcast  services  in  the  same  cities.  The  facts  alone  rebut 
such  a  contention.  Whenever  any  appellant  asked  such  a  question,  it  whs 
answered  without  objection.  (R.  1185-80,  1235.)  Further,  as  has  been 
noted,  appellants  in  their  statement  of  questions  presented  disregarded  the 
newspaper  factor  with  regard  to  discovery  and  cross  examination. 

37  As  the  examiner  noted,  to  permit  counsel  to  question  Mr.  Cox  with  regard 
to  programming  details  of  the  three  non-Miami  stations  in  which  he  has  ah 
ownership  interest  “would  give  rise  to  a  three  months’  inquiry.”  (R.  1225.|) 


i 
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An  appellant  may  not  simply  complain  that  he  was  de¬ 
prived  of  a  right  to  cross  examine  a  witness  without  giving 
convincing  reasons  as  to  how  he  was  prejudiced  thereby. 
As  one  court  stated : 

“It  is  consistently  held  that  the  manner,  extent,  and 
scope  of  the  cross  examination  of  a  witness  respecting 
an  appropriate  subject  of  inquiry  rests  very  largely  in 
the  sound  discretion  of  the  trial  court,  .  .  .  and  that 
the  action  of  the  court  in  respect  thereto  is  not  ground 
for  reversal  of  the  judgment  or  order  except  where 
abuse  of  discretion  is  clearly  shown.  [Cases  cited.]  77  38 

In  the  absence  of  a  showing  of  relevancy,  in  the  absence 
of  a  proffer  on  the  record,  and  in  the  absence  of  a  showing 
to  this  court  of  how  appellants7  substantial  rights  were 
prejudiced  by  their  not  having  been  permitted  to  cross 
examine  Mr.  Cox  as  to  operational  details  of  the  non-Miami 
stations,  it  is  clear  that  appellants  have  failed  to  make  any 
showing  that  the  examiner’s  ruling  constituted  an  abuse  of 
his  discretion.39 

G.  Appellants  Had  the  Burden  of  Proving  Any  Defects  in  the 
Past  Records  of  Bicayne's  Principals 

In  its  decision,  the  Commission  took  the  position  that 
appellants  had  the  burden  of  proof  with  regard  to  any  flaws 
in  the  records  of  those  non-Miami  broadcast  stations  in 
which  certain  Biscayne  principals  have  ownership  inter¬ 
ests.  Since  appellants  did  not  offer  any  evidence  regard¬ 
ing  those  stations,  the  Commission  concluded  that  they  had 
failed  to  sustain  their  burden  of  proof.  (R.  5016.) 

Appellant  Sunbeam  attacks  this  position,  claiming  that 
neither  it  nor  appellant  East  Coast  specified  a  point  of 
reliance  regarding  those  stations  and  thus  that  “the  bur¬ 
den  of  proof  as  to  those  records  was  not  thereby  imposed 
on  them.’ 7  Sunbeam  concludes  that  “the  Commission’s 

as  Summit  Drilling  Corp.  v.  Commissioner 1 160  F.2d  703,  705  (10th  Cir.  1947). 

39  E.g.,  see  Minnehaha  County  v.  KeUey,  150  F.2d  356,  360  (8th  Cir.  1945) ; 
FranJcliiwiUe  Beatty  Co.  v.  Arnold  Construction  Co.,  132  F.2d  828  (5th  Cir.), 
cert,  denied ,  318  U.S.  791  (1943). 


reliance  on  the  burden  of  proof  argument  based  on  points 
of  reliance  is  grossly  misplaced  and  the  basis  for  its  ruling 
therefore  disappears.” 

The  fallacy  in  such  an  argument  is  obvious.  Points  pf 
reliance  or  no  points  of  reliance,  an  applicant  before  the 
Commission  has  the  burden  of  proving  its  case.  This  is 
specifically  provided  for  by  section  309(b)  of  the  Conji- 
munications  Act,  47  U.S.C.  §  309(b).  If  any  appellant  felt 
that  anything  in  the  past  operations  of  those  stations  could 
conceivably  reflect  adversely  upon  Biscayne  as  an  appli¬ 
cant,  then  it  was  free  to  seek  to  introduce  such  mate¬ 
rial  in  evidence.  They  did  not  do  so,  nor  did  they  eveji 
make  any  showing  as  to  the  relevancy  of  the  operations  of 
those  stations  which  are  owned  by  licensees  other  than  Bi^- 
cayne.  The  fact  that  they  did  not  seek  to  offer  any  such 
evidence  bears  mute  testimony  to  their  outstanding  records), 
for  appellants  are  represented  by  competent  counsel  who 
could  be  relied  upon  to  take  every  proper  step  in  further 
ance  of  their  clients’  interests.  The  choice  was  theirs^ 
the  fact  that  they  sought  to  introduce  no  evidence  regardf 
ing  those  stations  can  in  no  way  operate  ex  post  facto  t<| 
invalidate  the  full  and  fair  hearing  which  was  accorded 
to  all  parties  to  this  proceeding. 

In  their  exceptions  to  the  examiner’s  initial  decision^ 
appellants  argued  to  the  Commission  that  they  should  have( 
seen  the  non-Miami  program  logs,  although  they  acknowl¬ 
edged  that  they  had  studied  the  data  with  respect  to  the! 
stations  ’  operations  which  is  on  file  in  the  public  records  of 
the  Commission.  (R.  626,  908,  5016.)  Then,  as  now,  ap-j 
pellants  were  unable  to  show  either  that  the  examiner  hadj 
abused  his  discretion  or  that  they  had  been  prejudiced  byj 
the  rulings  of  which  they  complained.  The  Commission! 
gave  most  careful  consideration  to  their  arguments,  and! 
affirmed  the  examiner’s  actions.  (R.  5015-17.)  The  treat-) 
ment  given  this  subject  by  the  Commission  in  its  decision,  I 
considered  in  conjunction  with  the  foregoing,  makes  it  clear ! 
that  no  error  was  committed  with  respect  to  the  record  | 
treatment  of  those  non-Miami  stations  in  which  certain 
minority  Biscayne  stockholders  have  ownership  interests. 
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EAST  COAST'S  ARGUMENT  THAT  THE  COMMISSION  VIOLATED 
SECTION  5(c)  OF  THE  COMMUNICATIONS  ACT  IS  WITHOUT 
MERIT 

One  appellant  (but  only  one)  contends  that  it  was  denied 
a  fair  hearing  by  virtue  of  whatever  information  may  have 
been  furnished  to  the  Commission  by  its  staff  prior  to  oral 
argument.  East  Coast  bases  this  claim  upon  the  provi¬ 
sions  of  section  5(c)  of  the  Communications  Act,  which 
specifically  authorizes  the  Commission’s  review  staff  to 
prepare  both  a  “summary  of  the  evidence  presented”  in  a 
hearing  and  a  “compilation  of  the  facts  material  to  the 
exceptions”  to  the  initial  decision  filed  by  the  parties.40 

It  is  difficult  to  perceive  the  exact  nature  of  East  Coast’s 
claim  of  error.  Apparently,  its  contention  is  based  upon 
an  overly  restrictive  definition  of  the  word  “facts”  as  used 
in  section  5(c)  of  the  Act.  The  Commission  has  released 
a  public  notice  that  its  staff  may  provide  it  with  “review, 
analysis  and  comment  on  the  factual,  legal  and  technical 
matters  involved”  in  a  case  prior  to  oral  argument.  East 
Coast  seems  to  advocate  that  this  would  result  in  an  undue 
extension  of  section  5(c) ’s  statutory  “summary  of  the  evi¬ 
dence”  and  “compilation  of  the  facts  material  to  the  ex¬ 
ceptions.” 

We  do  not  see  how  this  could  be  so.  Exceptions  to 
initial  decisions  are  seldom  (if  ever)  limited  to  purely 
“factual”  matters;  conclusions  and  legal  propositions  are 
typically  disputed  and  argued  by  the  parties.  If  the  Com¬ 
mission’s  staff  is  to  furnish  a  meaningful  “compilation  of 
the  facts  material  to  the  exceptions,”  it  is  only  logical  that 
the  staff  must  “review,  analy[ze]  and  comment  upon  the 
factual,  legal  and  technical  matters  involved”  in  an  ad¬ 
judicatory  proceeding.  To  contend  otherwise  is  to  con¬ 
tend  that  the  clear  intent  of  section  5(c)  has  no  meaning. 

In  any  event,  however,  East  Coast’s  argument  regarding 
section  5(c)  defies  judicial  consideration.  At  best,  it  is  a 
purely  theoretical  argument  based  upon  supposed  niceties 


•»o  48  Stat.  1068,  as  amended,  66  Stat.  612,  47  U.S.C.  §  155(c). 
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of  semantics.  The  Commissions  internal  processes  are  not 
a  part  of  a  record  on  review ;  there  is  no  method  by  whikh 
the  parties  to  the  proceeding  or  the  court  can  determine 
what  (if  any)  information  regarding  this  case  was  given  to 
the  Commission  by  its  staff  prior  to  oral  argument. 

East  Coast’s  argument  is  elusive  at  best,  making  diffi¬ 
cult  a  response  as  to  the  substance  thereof.  It  can  perhaps 
best  be  replied  to  merely  by  quoting  the  following  language 
of  this  court : 

“An  administrative  agency  .  .  .  may  utilize  the 
services  of  subordinates  to  sift  and  analyze  the  evi¬ 
dence  received  by  the  trial  examiner  and  subsequent 
use  by  the  agency  of  a  written  resume  of  that  siftihg 
and  analyzing  is  a  part  of  its  internal  decisional  proc¬ 
ess  which  may  not  be  probed  on  appeal.” 41 


<1  Norris  &  Bvrshberg,  Inc.  v.  SEC,  82  App.  D.C.  32,  36,  163  F.2d  689,  69j3 
(1947),  cert,  denied,  333  U.S.  867  (1948);  see  also  Morgan  v.  United  States, 
304  U.S.  1,  18  (1938) ;  Bethlehem  Steel  Co.  v.  NLRB,  74  App.  D.C.  52,  64, 
120  F.2d  641,  653  (1941). 


CONCLUSION 


In  the  comparative  proceeding  which  gave  rise  to  these 
consolidated  appeals,  all  parties  were  afforded  a  fair  hear¬ 
ing.  The  Commission  observed  all  applicable  procedural 
requirements,  and  carefully  considered  all  of  the  issues. 
Its  findings  and  conclusions  were  based  upon  substantial 
evidence,  and  in  no  sense  could  they  be  considered  to  be 
arbitrary  or  capricious.  Its  judgments  were  reasoned,  and 
within  the  province  of  its  particular  expertise.  There  hav¬ 
ing  been  no  reversible  error  committed,  the  function  of  the 
court  is  satisfied  and  the  decision  here  under  review  must 
be  affirmed. 

Respectfully  submitted, 


Of  Counsel: 

Hogan  &  Hartson 
Washington,  D.  C. 

October  23, 1956 


D.  M.  Patrick 
Lester  Cohen 
Stanley  S.  Harris 
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Attorneys  for  Intervenor 
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substantially  greater  than  the  Commission  concluded  it  to  be  in  prefer¬ 
ring  Biscayne;  and  (c)  that  the  Commission  erred  in  refusing  to  weigh 
against  Biscayne  the  association  of  its  president  and  15%  stockholder 
with  the  National  Broadcasting  Company. 

I.  The  Commission  Committed  Prejudicial  Error  By 
Exclusionary  Rulings  Which  Made  Impossible  The 
Presentation  Of  The  Records  Of  The  Knight  And  Cox 
Non -Miami  Broadcast  Stations. 

Sunbeam's  Brief  in  this  case  sufficiently  sets  forth  the  reasons 
why  the  Commission's  decision  must  be  reversed  in  order  to  provide 
an  opportunity  for  information  concerning  the  broadcast  records  of  the 
Knight  and  Cox  non -Miami  radio  and  television  stations  to  be  produced 
and  presented  in  evidence.  The  arguments  of  the  Commission  and 
Biscayne  in  defense  of  the  Commission  rulings  are  invalid. 

The  Commission's  defense  is,  in  essence,  that  there  was  in- 
formation  concerning  these  stations  available  in  the  Commission's 
files,  but  appellants  did  not  make  use  of  it  at  the  hearing.  This  is 
true  but  beside  the  point.  That  the  information  available  in  the  Com¬ 
mission’s  files  did  not  provide  Sunbeam  with  a  basis  for  alleging  and 
proving  deficiencies  in  the  records  of  those  stations  is  no  evidence 
that  the  information  sought  by  Sunbeam  and  available  only  from  Bis  - 
cayne  would  not  have  provided  it  with  such  a  basis.  It  must  be  realized 
that  program  logs  constitute  the  primary  and  basic  evidence  of  sta- 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13180 


SUNBEAM  TELEVISION  CORPORATION, 

Appellant, 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee, 

BISCAYNE  TELEVISION  CORPORATION, 

Inter  venor 

ON  APPEAL  FROM  DECISION  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 


REPLY  BRIEF  FOR  APPELLANT 
In  its  Brief  Sunbeam  presented  three  main  points:  (a)  that  the 
Commission  denied  Sunbeam  a  fair  hearing  by  its  rulings  which  pre¬ 
vented  both  the  production  of  information  and  the  introduction  of  evi¬ 
dence  concerning  the  broadcast  records  of  the  Cox  and  Knight  stations 
located  outside  of  Miami;  (b)  that  the  Commission's  preference  of 
Biscayne  on  the  basis  of  integration  of  ownership  with  management  is 
invalid  because  it  overlooked,  without  any  explanation,  its  own  finding 
and  those  of  its  Examiner,  which  show  that  Sunbeam's  integration  was 
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logs  and  log  analyses  for  the  1952  and  1953  composite  weeks  (R.  7839)- 
was  precisely  the  information  provided  by  Biscayne  and  relied  on  by 
the  Commission  in  evaluating,  favorably  to  Biscayne,  the  records  of 
the  Miami  stations.  (R.  641,  646,  5009-10) 

The  Commission  and  Biscayne  have  also  advanced  several 
secondary  arguments,  which  are  similar  to  each  other.  Thus,  it  is 
argued  that  the  rulings  are  justified  by  the  fact  that  no  specific  allega¬ 
tions  of  derelictions  in  the  broadcast  records  were  advanced  by  ap- 

3/ 

pellants.  (See,  e.  g.  ,  Commission  Brief,  pp.  81-82)  It  is  also 
argued  that  since  no  evidence  as  to  those  records  was  proffered  by  ap¬ 
pellants  the  rulings  denying  cross-examination  on  that  subject  cannot 
be  error.  (See  Biscayne  Brief,  p.  46)  And  it  is  argued  that  since  ap¬ 
pellants  have  not  specified  how  they  were  prejudiced  by  the  denial  of 
cross-examination  they  cannot  support  a  claim  of  prejudicial  error. 
(See  Biscayne  Brief,  pp.  47-48)  This  argument  appears  to  be  that  ap¬ 
pellants  are  foreclosed  because  they  cannot  state  what  would  have  been 


3/  The  Commission's  Brief  makes  much  of  the  fact  that  counsel  for 
East  Coast  stated  that  from  an  examination  of  the  Commission's  files 
there  were  several  points  he  wanted  to  raise.  (See  Commission  Brief, 
pp.  74,  75,  79-80,  81  )  But  a  fair  reading  of  the  portion  of  the  tran¬ 
script  cited  by  the  Commission  reveals  that  East  Coast's  position  was, 
in  essence,  that  the  information  contained  in  the  Commission's  files 
was  suggestive  of  derelictions  but  that  program  logs  were  needed  in 
order  to  determine  whether  in  fact  such  derelictions  existed,  and  could 
therefore  responsibly  be  alleged,  in  order  to  prove  them.  Thus, 
directly  contrary  to  the  Commission  argument.  East  Coast's  statement 
establishes  the  need  for  and  value  of  the  logs  rather  than  their  im¬ 
materiality. 
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tion  operation,  “  and  that  the  logs  of  six  of  the  seven  non -Miami  sta¬ 
tions  were  not  available  in  the  Commission's  files.  Moreover,  pro¬ 
gram  log  analyses  for  the  most  recent  composite  week  --  that  for 
1953  --  were  available  in  the  files  for  only  one  of  these  stations,  and 
in  the  absence  of  logs  the  accuracy  of  the  program  log  analyses  which 

were  available  was  not  capable  of  being  determined,  so  that  the  analyses 

2/ 

alone  were  of  little  value.  “  Under  these  circumstances,  where  the 
best  evidence  was  not  available  to  appellants,  refusal  to  require  dis¬ 
covery  of  that  evidence  was  clearly  prejudicial  error.  It  should  also 
be  emphasized  that  the  information  sought  by  Sunbeam  --  the  program 


1/  Program  logs,  log  analyses  and  composite  weeks  are  described  in 
Sunbeam's  Brief  (pp.  9-10)  and  the  Commission's  Brief  (pp.  70-71). 
Program  logs  are  the  daily,  program -by -program  records  of  a  sta¬ 
tion's  operation,  kept  in  accordance  with  Commission  requirements; 
the  composite  week  consists  of  any  7  days  selected  at  random  by  the 
Commission  at  the  end  of  each  year,  and  considered  by  it  to  constitute 
a  fair  representation  of  the  year's  operation,  in  the  absence  of  counter¬ 
vailing  evidence;  program  log  analyses  are  prepared  from  the  program 
logs  of  a  station  for  a  given  composite  week,  showing  the  percentages 
of  programs  carried,  broken  down  by  type  and  source,  the  number  of 
commercial  announcements  broadcast,  the  number  of  non -commercial 
announcements  carried,  and  the  number  of  hours  during  the  week  in 
which  the  station  was  on  the  air. 

2/  As  the  Commission  points  out  (Br.  p.  71),  composite  weeks  for  a 
given  year  are  selected  at  the  end  of  the  year.  Hence,  although  appli¬ 
cations  were  filed  for  five  of  the  six  stations  during  1952  (FCC  Br. 
p.  72),  only  one  station,  WSB-TV,  filed  its  1952  composite  week  analy¬ 
ses  during  that  year.  The  analyses  on  file  were  as  follows:  for  the 

1952  composite  week  --  WSB  (filed  4/7/53),  WSB-TV  (filed  11/19/52 
and  12/30/52),  WAKR  (filed  8/3/53),  and  WIND  (filed  4/20/53);  for  the 

1953  composite  week  only  one  set  of  analyses  was  available --those  of 
WSB-TV,  filed  1/4/54.  The  only  logs  on  file  were  those  of  WSB-TV  for 
the  1952  and  1953  composite  weeks  .  (Commission  Brief,  p.  72) 


the  purport  of  the  information  sought  but  refused  or  the  evidence  unsuccess 
fully  sought  to  be  elicited  on  cross-examination.  All  of  these  arguments 
are  viciously  circular  in  their  reasoning  and  acceptance  of  them  would 
serve  to  justify  any  denial  of  discovery,  however  unreasonable  that  denial. 
For  in  effect  the  Commission  and  Biscayne  seek  to  rely  on  Sunbeam's  ig¬ 
norance  of  the  facts,  brought  about  by  the  exclusionary  rulings,  and  in¬ 
ability  therefore  responsibly  to  plead  the  facts  denied  it,  in  order  to  justify 
the  very  exclusionary  tulings  which  have  foreclosed  Sunbeam  from  setting 
forth  the  facts.  To  Sunbeam’s  request  for  information,  the  answer  has 
been  that  the  information  will  not  be  furnished  because  Sunbeam  is  unable 
to  specify  what  derelictions  it  would  reveal.  But  if  Sunbeam  knew  what 
derelictions  would  be  revealed  it  would  have  far  less  need  for  the  informa¬ 
tion. 

We  wish  to  emphasize  that  every  possible  means  of  access  to  the 
information  sought,  the  relevance  of  which  the  Commission  has  not  denied, 
was  repeatedly  refused  Sunbeam.  If  the  burden  of  coming  forward  with 
proof  about  the  Knight  and  Cox  records  had  been  imposed  on  Biscayne,  the 
party  in  possession  of  the  facts.  Sunbeam  could  not  have  complained,  as- 
suming  reasonable  opportunity  for  cross-examination  had  been  afforded  it. 
But  the  burden  of  pleading  and  of  proof  is  said  by  the  Commission  to  be  on 
Sunbeam.  Even  then  it  might  have  had  no  cause  for  complaint  if  access  to 
the  facts  about  those  records  had  been  afforded  it  prior  to  the  hearing  so 


that  it  could  have  framed  its  points  of  reliance.  But  this  access  was 
denied.  Even  then  prejudicial  error  might  not  have  been  committed 
if  at  the  hearing  itself  full  and  free  examination  about  those  records, 
together  with  production  of  the  needed  data,  has  been  permitted,  there¬ 
by  allowing  the  relevant  facts  to  be  developed  by  the  more  cumbersome 
method  of  cross-examination.  But  this  path  too  was  closed,  on  the 
curious  ground  that  unless  you  know  the  facts  you  will  not  be  permitted 
to  find  them  out.  This  was  error,  prejudicial  and  thrice  compounded. 
The  Commission  itself,  in  the  public  interest,  should  demand  that  all 
relevant  and  material  matters  be  explored,  but  if  it  chooses,  as  this 
Court  has  said  it  may,  to  "rely  upon  the  parties  to  present  whatever 
factual  matter  bears  upon  a  choice  between  them,"  Johnston  Broad¬ 
casting  Company  v.  Federal  Communications  Commission,  85  U.  S. 
App.  D.  C.  40,  46,  175  F.  2d  351,  357  (1949),  then  the  right  to  a  full 
and  fair  hearing  requires  at  least  that  they  be  afforded  a  reasonable 
opportunity  to  present  the  "factual  matter.  "  This  the  Commission 
steadfastly  refused  to  permit  in  this  case. 

We  need  not  dwell  upon  the  primary  Biscayne  argument,  which 
is  to  the  effect  that  appellants  failed  to  make  a  necessary  showing  of 
the  relevance  of  the  information  sought.  The  Commission  has  stated 


that: 
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"At  the  outset  we  wish  to  make  clear  that  we  do 
not  dispute  the  relevance  of  the  outside  -Miami 
station  records  to  the  instant  proceedings." 

(Commission  Brief,  p.  67) 

And  there  can  be  no  doubt  of  the  relevance  and  materiality  to  those  re¬ 
cords  of  the  information  sought,  since  they  are  attested  to  both  by  the 
use  by  Biscayne  and  the  Commission  of  identical  information  in  prov¬ 
ing  the  records  of  the  Miami  stations,  and  by  the  Commission's  own 
Hearing  Manual.  (See  Sunbeam  Brief,  pp.  24-25)  Moreover,  since 
the  Commission  has  not  relied  upon  any  claim  of  lack  of  showing  of 
relevance,  either  in  its  decision  or  in  its  brief,  Biscayne  cannot  be 
heard  to  argue  it. 

Biscayne  has  attempted  to  rely  in  its  Brief,  unwisely  we  believe, 
upon  the  discovery  provisions  of  the  Federal  Rules  of  Civil  Procedure 
in  support  of  the  reasonableness  of  the  Commission  denial  of  discovery 
in  this  case.  But  there  is  no  doubt  that  under  those  Rules  discovery 
would tw*  be  required.  See  Hickman  v.  Taylor,  209  U.S.  495,  507, 
511-13  (1947)  None  of  the  cases  Biscayne  cites  construing  the  dis¬ 
covery  provisions  of  those  Rules  contains  any  holding  which  would  jus- 

4/ 

tify  the  Commission's  action  here. 


4/  Three  cases  are  cited  at  p.  44  of  its  Brief.  Hickman  v.  Taylor, 
supra,  denied  discovery  where  invasion  of  an  attorney's  "work  pro¬ 
duct"  was  sought  without  any  claim  that  the  facts  sought  could  not  be 
obtained  independently,  and  where  exhaustive  disclosure  had  already 
been  made  of  all  aspects  of  the  case.  The  Court  also  said  that  its  de- 
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II.  The  Commission  Erroneously  Ignored  Its  Own 

Findings  As  to  Sunbeam's  Integration  Of  Ownership 
With  Management  In  Concluding  That  Biscayne 
Should  Be  Preferred  On  This  Basis. 

Sunbeam  has  set  forth  in  its  Brief  the  Commission's  error  in 
ignoring  22.  6%  of  Sunbeam's  stock  in  comparing  the  Sunbeam  integra¬ 
tion  with  that  of  Biscayne.  Both  the  Commission  and  Biscayne  have 
attempted  to  justify  this  lacuna  in  the  decision.  But  the  attempted 
explanations  are  inconsistent  with  each  other  (see  Commission  Brief, 


4/  (cont'd.  ) 

cision  "does  not  mean  that  any  material,  non -privileged  facts  can  be 
hidden  from  the  petitioner  in  this  case."  id.  at  513.  Martin  v. 

Capital  Transit  Co.  ,  83  U.  S.  App.  D.C.  239,  170  F.  2d  81 1  (1948) 
similarly  denied  discovery  in  the  absence  of  a  showing  of  need. 

Hir shorn  v.  Mine  Safety  Appliance  Co.  ,  8  F.  R.  D.  11  (W.  D.  Pa.  1948) 
granted  voluminous  disclosure,  including  secret  patent  and  research 
information.  The  case  cited  on  p.  45  of  Biscayne' s  Brief  preceded 
the  adoption  of  the  new  Federal  Rules,  has  clearly  been  overruled  by 
Hickman  v.  Taylor,  supra,  and  is  inapplicable  to  this  case  on  its 
facts.  Two  cases  are  cited  on  p.  .46  of  the  Biscayne  Brief.  Carter  v. 
Baltimore  &  Ohio  RR,  80  U.S.App.  D.C.  257,  152  F.  2d  129  (1945)  is 
inapplicable  on  its  facts  to  this  case,  and  in  any  event  the  facts  sought 
were  developed  at  the  trial  itself.  Western  Union  Division  AFL  v. 
United  States,  87  F.  Supp.  324  (D.  C.D.  C.  ),  affirmed,  338  U.S.  864 
(1949),  affirmed  a  refusal  to  reopen  a  record  for  the  purpose  of  intro¬ 
ducing  into  evidence  a  contract  in  the  possession  of  petitioner  for  a 
full  year  before  attempt  was  made  to  offer  it.  This  has  no  applicability 
here.  Several  cases  involving  the  Federal  Rules  are  cited  at  p.  48  of 
Biscayne' s  Brief,  but  either  they  are  entirely  irrelevant  to  Biscayne' s 
argument,  or  error,  if  any,  was  held  to  be  harmless  because  the  evi¬ 
dence  sought  to  be  disclosed,  or  far  better  evidence,  was  presented  at 
the  trial  itself.  In  one  case.  Sorrels  v.  Alexander,  79  U.  S.  App.  D.C. 
112,  142  F.  2d  769  (1944),  not  involving  the  Federal  Rules,  a  claim  of 
error  was  denied  on  the  ground  that  no  showing  had  been  made  of 
prejudice  in  the  exclusion  of  evidence.  But  the  evidence  sought  to  be 
excluded  consisted  of  a  portion  of  a  public  record  made  in  another  case, 
and  appellant  clearly  had  complete  opportunity  to  specify  the  prejudice, 
if  any,  he  had  suffered.  That  case  has  no  applicability  to  this  proceed¬ 
ing,  where  non-disclosure  is  the  primary  complaint. 


pp.  42-44,  Biscayne  Brief,  pp.  23-24)  and  neither  is  stated  or  even 

hinted  at  in  the  Commission's  decision.  Their  arguments  must  there 

fore  be  rejected.  Telanserphone,  Inc,  v.  Federal  Communications 

5/ 

Commission,  97  U.  S.  App.  D.C.  398,  231  F.  2d  732  (1956). 


5/  The  essence  of  Sunbeam's  argument  was  that  22.6 %  of  its  stock 
was  ignored.  This  stock  is  owned  by  its  president's  minor  sons  but 
will  be  voted  by  its  fully  integrated  president  until  his  sons  in  turn 
become  fully  integrated.  The  Commission  has,  in  its  Brief  (p.  44), 
cited  to  three  cases  to  support  its  argument  that  this  stock  should 
"obviously"  be  ignored  for  integration  purposes,  because  of  this 
fiduciary  arrangement.  The  cases  do  not  support  its  position.  In 
KFAB  Broadcasting  Co.  ,  12  RR  317,  391  (1956),  weight  was  given 
for  integration  purposes  to  voting  control  as  well  as  outright  owner¬ 
ship  of  stock.  In  KTBS,  Inc.  ,  10  RR  811  (1955),  Bronson,  with  no 
beneficial  interest  in  the  applicant,  was  sole  voting  trustee  of  the 
stock,  under  a  five-year  agreement  revocable  at  any  time,  subject 
to  Commission  consent,  by  the  parent  corporation,  (id.  at  821-22) 
Despite  his  lack  of  beneficial  interest,  weight  was  accorded  his 
participation  in  the  affairs  of  the  proposed  station,  (id.  at  871  -72) 

In  City  of  Jacksonville,  12  RR  113  (1956)  weight  was  given  for  inte¬ 
gration  purposes  to  participation  in  the  applicant's  affairs  by  mem¬ 
bers  of  the  Jacksonville  City  Commission,  although  it  was  recognized 
that  they  had  no  ownership  interest  in  the  proposed  station,  (id.  at 
180r)  These  are  the  only  cases  cited  by  the  Commission  in  support 
of  its  argument  that  the  reasons  for  the  ignoring  of  22.  6%  of  Sun¬ 
beam's  integration  were  "obvious."  These  cases  serve  only  to  re¬ 
inforce  Sunbeam's  contention  that  the  only  obvious  fact  is  that  the 
Commission  committed  error  when  it  ignored  Sunbeam's  integration 
without  giving  any  reasons  for  doing  so. 


III.  The  Commission  Erroneously  Failed  To  Weigh 
Against  Biscayne  Its  Association  With  The 
National  Broadcasting  Company. 

In  1952  Niles  Trammell,  president,  general  manager  and  15% 
stockholder  of  Biscayne,  resigned  his  position  as  Chairman  of  the 
Board  of  NBC  after  thirty  years  of  service  in  high  official  positions 
with  NBC  and  its  parent,  RCA,  in  order  to  take  his  present  position 
with  Biscayne.  At  that  time  he  entered  into  a  nconsultingM  agreement 
with  NBC,  paying  him  $25,  000  annually  for  the  next  seven  years, 
under  which  he  agreed  to  provide  NBC  with  his  services  as  a  consult¬ 
ant  and  was  required  to  take  no  action  in  conflict  with  its  interests. 
One  purpose  of  this  contract  was  to  prevent  him  from  working  for  a 
competitor  of  NBC  and  giving  away  "trade  secrets.  " 

The  Commission  has  held  in  previous  cases  (see  Sunbeam's 
Brief,  pp.  36-37)  that  the  association  of  a  network  official  with  an 
applicant  detracts  from  that  applicant's  qualifications  for  two  basic 
reasons:  (1)  he  may  well  be  placed  in  a  position  where  a  conflict  of 
interest  between  his  duties  to  the  network  and  to  the  station  would 
arise,  and  be  precluded  by  the  network  association  from  serving  the 
best  interests  of  the  station;  and  (2)  his  association  with  the  network 


might  hinder  or  prevent  access  by  competing  stations  in  the  market 
to  an  affiliation  agreement  with  the  network.  The  Commission  in 
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this  case  did  not  state  that  it  was  overruling  or  modifying  the  policies 
expressed  in  previous  cases,  but  instead  attempted  to  distinguish 
them  on  their  facts,  (id.  at  40,  n  31)  But  in  making  this  attempt,  it 
discussed  only  the  conflict  of  interest  policy  and  did  not  mention  the 
problem  of  network  favoritism  to  the  network  associate's  station. 

The  sole  factual  distinction  relied  on  by  the  Commission  in  its  decis- 
ion  was  that  Trammell  is  not  now  a  network  official,  but  is  an  "inde¬ 
pendent  contractor"  and  the  demands  on  his  time  would  not  be  great. 

The  only  arguments  made  by  the  Commission  and  Biscayne  to 
defend  the  refusal  to  accord  any  weight  to  Trammell's  association 
with  NBC  are  also  based  on  the  purportedly  controlling  distinction 
between  an  "official"  and  an  "independent  contractor"  under  a  $25,  000 

a  year  agreement  designed  to  deprive  a  competitor  of  his  services 

6/ 

while  retaining  them  for  NBC.  There  is  no  basis  in  reason  for 
controlling  weight  to  be  assigned  to  this  distinction. 

The  fact  remains  that  Trammell  and  NBC  both  have  an  import¬ 
ant  stake  in  preventing  Biscayne  from  being  a  competitor  of  NBC, 
which  it  would  of  necessity  be  if  any  television  station  other  than  Bis- 

6 j  See  Commission  Brief,  pp.  53-57;  Biscayne  Brief,  pp.  32-35. 

There  are  also  arguments  that  NBC  demands  on  Trammell's  time  would 
be  infrequent,  as  shown  by  his  experience  for  the  17  months  preceding 
the  hearing.  But  Sunbeam's  attack  is  addressed  to  conflicts  of  interest 
and  competitive  advantages  over  other  stations  in  the  market,  not  to 
conflicting  demands  on  Trammell's  time. 


cayne's  were  the  NBC  affiliate  in  Miami.  Trammell  would  lose 
$25,000  a  year  and  NBC  would  suffer  the  very  harm  the  contract 
was  designed  to  prevent  --  competition  by  a  person  who  was  for 
thirty  years  in  a  position  of  intimate  familiarity  with  all  of  NBC's 
affairs.  There  is,  therefore,  compelling  reason  to  believe  that 
Biscayne's  station  has  a  substantial  advantage  as  against  any  other 
station  in  the  market  of  obtaining  and  retaining  its  NBC  affiliation. 

It  was  this  very  advantage  which  the  Commission  condemned  in  its 
earlier  cases,  the  policies  of  which  were  here  affirmed  by  the  Com¬ 
mission  at  the  same  time  as  an  effort  was  made  to  distinguish  them 
on  their  facts.  But  there  was  not  one  word  in  the  decision  discuss¬ 
ing  the  applicability  of  the  policy  against  inhibition  of  competition 

for  a  network  affiliation  to  the  present  set  of  facts,  and  for  that  reason 

7/ 

if  for  no  other,  the  Commission's  decision  contains  fatal  error. 


7/  The  Commission's  Brief  attempts  to  dismiss  as  a  "speculative 
leap"  (p.  56)  Sunbeam's  argument  that  Trammell's  dual  association 
with  Biscayne  and  NBC  will  hinder  other  stations  in  obtaining  an 
NBC  affiliation  in  Miami.  But  this  "leap"  was  originated  not  by 
Sunbeam  but  by  the  Commission  in  the  WJPS,  Inc,  case,  3  RR  1366, 
1369  (1947),  on  the  basis  of  fewer  facts  than  are  set  forth  in  this 
record,  and  the  policy  of  the  WJPS  case  has  been  accepted  by  the 
Commission  in  the  decision  here  complained  of. 
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And  no  fact  was  presented  justifying  a  distinction  between  this  and 
the  earlier  cases. 


Respectfully  submitted. 


/s/  Bernard  Koteen 
Bernard  Koteen 


/s/  Alan  Y.  Naftalin 
Alan  Y.  Naftalin 

Koteen  &  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 


/s/  Samuel  Miller 
Samuel  Miller 
Washington  Building 
Washington  5,  D.  C. 
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No.  13,180 


SUNBEAM  TELEVISION  CORPORATION,  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Inter venor 


No.  13,181 


EAST  COAST  TELEVISION  CORPORATION,  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  AppeUee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 


No.  13,183 


SOUTH  FLORIDA  TELEVISION  CORPORATION,  Appellant 


v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
BISCAYNE  TELEVISION  CORPORATION,  Intervenor 


APPEAL  FROM  THE  FEDERAL  COMMUNICATIONS  COMMISSION 


REPLY  BRIEF  FOR  EAST  COAST  TELEVISION  CORPORATION 

IN  NO.  13,181 


Jointly  and  severally  the  briefs  of  appellee  and  intervenor 
demonstrate  that  the  Commission  erred  by  refusing  to  require 
Biscayne  to  disclose  information  concerning  its  principals1 
broadcast  stations  and  newspapers  outside  Miami. 

A.  In  aid  of  its  preparation  of  specific  issues  or  "points  of 
reliance"  against  Biscayne,  appellant  requested  and  Biscayne  refused  to 
furnish  (1)  information  concerning  the  existence  of  any  tie-in,  group 
discount,  or  frequency  discount  rates  involved  in  the  accounts  of  any  of 
the  newspaper  and/or  radio  operations  in  which  the  Knight  or  Cox  groups 
had  financial  and  other  interests,  and  (2)  the  program  logs  for  the  compos¬ 
ite  weeks  analyzed  in  the  last  renewal  applications  of  six  broadcast  stations 
located  outside  Miami,  with  which  the  Knight  or  Cox  groups  were  connected. 
(R.  617)  The  Examiner  and  the  Commission  refused  to  require  Biscayne 
to  produce  the  requested  information.  (R.  909,  910,  5646) 

1.  Intervenor  Biscayne  maintains  that  the  Examiner  ruled 
properly  that  Biscayne  should  not  be  required  to  furnish  the  requested 
information  in  the  absence  of  a  showing  of  relevancy.  (Intervenor*  s  Br. 

43)  Intervenor  then  proceeds  to  invoke  the  Federal  Rules  of  Civil  Procedure 
and  interpretative  cases  in  support  of  its  view.  (Id.  at  44-46) 

2.  On  the  other  hand,  appellee  Commission  states  (Br.  67): 

"At  the  outset  we  wish  to  make  clear  that  we  do  not 
dispute  the  relevance  of  the  outside- Miami  station  rec¬ 
ords  to  the  instant  proceedings.  *  *  *"  (Emphasis 
supplied.) 

However,  the  Commission  maintains  that  the  Examinees  ruling,  affirmed 
by  the  Commission,  was  a  reasonable  exercise  of  his  discretion  because 
there  was  "considerable  information"  available  to  appellants  and  the  re¬ 
quests  were  "fishing  expeditions."  (Br.  9) 

3.  Clearly,  the  appellee  and  intervenor  cannot  agree  upon 
a  theory  to  sustain  the  rulings  of  the  Examiner  and  the  Commission;  in 
fact  their  theories  are  conflicting.  Their  mutual  difficulty  results  from 
the  fact  that  both  theories  of  law  (and  fact)  are  wrong,  for  the  reasons  set 
forth  below. 
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B.  Intervenor' s  resort  to  the  Federal  Rules  of  Civil  Procedure 
for  persuasive  authority  on  the  instant  question  is  not  unreasonable;  how¬ 
ever,  the  Rules  and  the  pertinent  interpretative  cases  support  appellant's 
position  rather  than  the  intervenor’s. 

1.  While  appellant's  request  for  information  from  Biscayne 
was  part  of  a  pre-hearing  discovery  process  and  intervenor  erroneously 
considers  appellant's  request  to  be  in  the  nature  of  a  request  for  a  sub¬ 
poena  (Br.  43),  the  cases  referred  to  in  intervenor' s  brief  at  pages  44-46 
deal  generally  with  the  Federal  Rules  (e.g.i,  Rules  26,  33,  34)  on  discovery 
by  examination  of  persons  and  production  of  documents.  The  leading  case 
of  Hickman  v.  Taylor,  329  U.S.  495  (1947)  expresses  the  basic  concept 
of  the  discovery  Rules  as  follows: 

"We  agree,  of  course,  that  the  deposition- discovery 
rules  are  to  be  accorded  a  broad  and  liberal  treatment.  No 
longer  can  the  time-honored  cry  of  'fishing  expedition'  serve 
to  preclude  a  party  from  inquiring  into  the  facts  underlying 
his  opponent's  case.  Mutual  knowledge  of  all  the  relevant 
facts  gathered  by  both  parties  is  essential  to  proper  litigation. 

To  that  end,  either  party  may  compel  the  other  to  disgorge 
whatever  facts  he  has  in  his  possession.  *  *  *  But  discovery, 
like  all  matters  of  procedure,  has  ultimate  and  necessary 
boundaries.  As  indicated  by  Rules  30  (b)  and  (d)  and  31  (d), 
limitations  inevitably  arise  when  it  can  be  shown  that  the  ex¬ 
amination  is  being  conducted  in  bad  faith  or  in  such  a  manner 
as  to  annoy,  embarrass  or  oppress  the  person  subject  to  the 
inquiry.  And  as  Rule  26(b)  provides,  further  limitations 
come  into  existence  when  the  inquiry  touches  upon  the  irrel¬ 
evant  or  encroaches  upon  the  recognized  domains  of  privilege. " 

(Id.  at  507,  508) 

The  Supreme  Court  then  found  that  it  had  before  it  an  unnecessary  and 
unjustified  attempt  to  secure  memoranda  prepared  by  adverse  party's 
counsel  in  the  course  of  his  legal  duties.  The  Court  said: 

"As  such,  it  falls  outside  the  arena  of  discovery 
and  contravenes  the  public  policy  underlying  the  orderly 
prosecution  and  defense  of  legal  claims.  Not  even  the  most 
liberal  of  discovery  theories  can  justify  unwarranted  inquiries 
into  the  files  and  the  mental  impressions  of  an  attorney.  (Id. 
at  510) 
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The  attempt  at  discovery  was  unnecessary  and  unjustified  because  the 
petitioner  had,  could  have  had,  or  should  have  had,  all  of  the  information 
he  sought  to  obtain  by  discovery.  (Id.  at  508-9)  The  opinion  of  this  Court 
in  Martin  v.  Capital  Transit  Co. ,  83  App.  D.  C.  239,  170  F(2d)  811  (1948) 
reviewed  the  Hickman  case  and  expressly  applied  the  holding  of  the  Supreme 
Court  therein. 

2.  Did  appellant’s  request  for  information  from  Biscayne 
fall  within  any  of  the  ’’limitations”  recited  by  the  Supreme  Court  in  thg  Hick¬ 
man  case?  Clearly  not.  Appellant’s  request  involved  no  question  of 
privilege  and  privilege  was  not  asserted  by  Biscayne  or  by  anyone  on  be¬ 
half  of  Biscayne.  As  conceded  by  the  appellee,  the  requested  information 
was  relevant  to  the  general  issues  stated  by  the  Commission  for  the  hearing. 
(See  Radio  Wisconsin,  Inc. ,  10  Pike  &  Fischer,  Radio  Regulation  1224). 
Precedent  and  Commission  policy  aside,  how  can  Biscayne  reasonably 
maintain  that  it  may  limit  the  issue  on  background  and  experience  of  its 
principals  to  a  single  area,  and  stations  there  located,  so  that  inquiry 

into  background  and  experience  at  other  locations  with  other  stations 
operating  under  the  same  administrative  standard  of  public  interest,  con¬ 
venience  and  necessity,  becomes  irrelevant?  Since  appellant’s  requested 
information  was  relevant,  it  follows  that  appellant  acted  in  good  faith. 

The  manner  employed  by  appellant  in  attempting  to  secure  the  requested 
information  with  respect  to  commercial  practices  and  renewal  application 
program  logs  was  not  annoying,  embarrassing,  or  oppressive  -  except, 
of  course,  as  the  contents  of  the  requested  information  might  have  reacted 
adversely  on  Biscayne’ s  application  in  the  comparative  hearing  before 
the  Commission. 

3.  Was  appellant’s  request  for  information  unnecessary 
or  unjustified  (even  though  relevant)  ?  Clearly  not.  In  this  connection 
intervenor’s  brief  requires  reply.  After  referring  to  the  Hickman  and 
Martin  cases  generally,  intervenor  makes  two  points  which  it  regards  as 
significant  (Br.  44-45): 


5 


(a)  That  appellant  could  obtain  information  [  not  "the” 
information  requested]  by  monitoring  Biscayne  principals’  stations  and 
by  consulting  their  renewal  applications  at  the  Commission  and 

(b)  That  appellant  did  not  cross-examine  anyone  con¬ 
cerning  the  program  logs  of  Stations  WIOD  and  WQAM  which  were  supplied 
by  intervenor.  These  two  points  were  stated,  apparently,  to  indicate  that 
there  was  no  necessity  for  appellant’s  demands  for  information. 

The  answers  are  clear: 

(1)  The  suggested  sources  of  information  would  furnish 
no  facts  with  respect  to  the  commercial  practices  of  Biscayne  principals’ 
newspapers  and  broadcast  stations,  requested  by  the  appellant; 

(2)  Appellant  could  not  secure  the  requested  specific 
logs  by  monitoring  stations  after  the  day  when  the  logs  were  compiled 
had  passed;  and 

(3)  Appellant  did  investigate  the  renewal  applications 
on  file  with  the  Commission  and  requested  that  intervenor  furnish  the  logs 
filed  with  the  same  renewal  applications  (but  returned  by  the  Commission) 
for  the  same  reason  that  such  logs  were  required  by  the  Commission  in 
the  first  place  -  in  order  to  check  the  accuracy  of  the  program  analyses 
of  the  renewal  application.  (R.  625) 

(4)  Intervenor’ s  second  point  is  irrelevant.  Appellant 
did  not  cross-examine  with  respect  to  the  logs  of  WIOD  and  WQAM  because 
it  was  satisfied  with  the  state  of  intervenor ’s  record  on  the  stations’  per¬ 
formance,  and  saw  no  purpose  in  cross-examining  anyone  with  respect  to 
the  mediocre  showing  made. 

C.  The  appellee’s  position  that  the  Examiner  and  the  Commis¬ 
sion  did  not  err  in  refusing  appellant’s  request  of  Biscayne  for  information 
on  commercial  practices  of  the  newspapers  and  broadcast  stations  outside 
Miami  in  which  the  Knight  and  Cox  groups  were  interested,  and  on  the  re¬ 
newal  application  program  logs  for  the  said  stations,  results  from  the 
following  reasoning  of  appellee: 


6 


1.  The  requested  program  logs  of  the  outside- Miami 
stations  were  relevant  to  the  instant  proceedings.  (Appellee’s  Br.  67) 

2.  The  Examiner  and  the  Commission  did  not  abuse  their 
discretion  in  refusing  to  require  Biscayne  to  respond  to  appellant(s)  re¬ 
quests  for  programming  information  because 

(a)  appellant (s)  had  "an  abundance  of  past  programming 
data"  available  to  them  in  the  Commission’s  files  -  primarily  renewal  ap¬ 
plications,  and 

(b)  the  Examiner’s  principal  ground  for  denial  of  requests 
for  the  program  logs  was  the  failure  of  appellant(s)  to  make  specific  charges 
against  the  stations  in  question,  and, 

(c)  therefore,  appellant(s)  were  engaged  in  an  unwar¬ 
ranted  fishing  expedition.  (Id. ,  at  67,  68) 

3.  Appellant’s  request  for  information  concerning  com¬ 
mercial  practices  "could  be  and  was  in  fact  explored"  at  the  hearing. 

(Id.  at  81) 

To  the  extent  that  the  Supreme  Court’s  opinion  in  the 
Hickman  case,  supra,  is  authority  or  persuasive  authority  on  the  instant 
procedural  question,  the  appellee  is  completely  answered,  and  the  Com¬ 
mission  committed  error.  (See  discussion  at  pp.  2-3,  supra.)  However, 
independent  of  the  Federal  Rules  of  Civil  Procedure  on  discovery,  appel¬ 
lee’s  argument  is  fallacious  on  the  basis  of  the  record  in  this  proceeding 
and  the  procedural  scheme  prescribed  by  the  Commission  for  establishing 
issues  in  comparative  hearings  at  the  time  of  this  proceeding. 

In  order  to  resolve  the  different  views  of  appellant, 
appellee,  and  intervenor,  of  what  the  Examiner’s  rulings  were  on  the 
requests  of  appellant(s)  for  information,  and  to  show  the  predicament  of 
appellant(s) ,  pertinent  portions  of  the  record  are  set  forth  below. 
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March  15,  1954,  pre-hearing  conference: 

’’The  Presiding  Officer:  You  are  concerned,  Mr. 
Koteen  [  Counsel  for  Sunbeam]  and  I  think  Mr.  Scharfeld 
[  Counsel  for  East  Coast]  is,  with  reference  to  the  actual 
operation  of  the  six  or  seven  stations  involved,  details  of 
that  kind.  I  will  not  at  this  time  require  that  that  informa¬ 
tion  be  furnished.  ”  (R.  622) 

*  *  * 

"Mr.  Scharfeld:  Our  position  is  similar  to  that  of 
Mr.  Koteen  in  this  matter.  On  the  last  paragraph  of  our 
points  of  reliance,  our  request  for  information  points  out 
what  we  have  requested  of  Biscayne.  The  Presiding  Officer: 

I  notice  that.  ”  (R.  625) 

Last  paragraph  of  appellants  T,Points  of  ReliancetT 
referred  to  above: 

"Note:  East  Coast  Television  Corp.  has,  heretofore, 
requested  on  the  record  that  Biscayne  furnish:  (1)  informa¬ 
tion  as  to  whether  there  are  any  tie-in,  group  discount,  or 
frequency  discount  rates  involved  in  the  advertising  accounts 
of  any  of  the  newspapers  and/or  radio  stations  in  which  the 
Knights  or  James  M.  Cox,  Jr.  have  official,  directorial,  or 
financial  interests;  (2)  the  program  logs  for  the  composite 
weeks  analyzed  in  the  last  renewal  applications  of  Stations 
WIOD,  WQAM,  WfflO,  WHIO-TV,  WSB,  WSB-TV,  WAKR 
and  WIND.  In  making  these  requests,  East  Coast  Television 
Corp.  has  listed  the  connection  of  the  principals  of  Biscayne 
Television  Corporation  with  the  licensees  of  the  stations 
named,  and  has  specified  the  newspapers  with  which  such 
persons  have  substantial  connections.  The  Examiner  has 
ruled  that  Biscayne  need  not  comply  with  the  request  of  East 
Coast  for  such  information  in  aid  of  preparing  points  of  re¬ 
liance,  and  East  Coast  has  excepted  to  the  Examiner’s  ruling. 
The  failure  of  East  Coast  to  state,  above,  a  point  of  reliance 
against  Biscayne  for  the  reason  that  certain  of  its  principals 
have  demonstrated  lack  of  qualifications  in  the  operation  of 
the  stated  broadcast  stations  and  newspapers  is  not  to  be 
construed  to  show  that  East  Coast  has  waived  its  requests 
for  information  and  its  asserted  right  to  have  a  point  of  re¬ 
liance  based  upon  the  requested  information.”  (R.  5704-5) 

”Mr.  Scharfeld:  And  primarily  for  the  purpose  of 
inspecting  these  various  documents  and  the  request  for  the 
information  there  made  is  based  upon  not  only  the  second 
point  of  reliance  of  Biscayne  as  pointed  out  by  Mr.  Koteen, 
but  also  the  third  point  of  reliance.  /The  Presiding  Officer: 


There  is  nothing  specific  claimed  about  the  operation  of  any 
of  these  stations  in  Chicago  and  in  Akron  and  Atlanta  and  else¬ 
where  with  reference  to  dereliction  or  something  of  that  kind. 

I  think  that  might  be  different,  but  simply  asking  for  this  in¬ 
formation,  Biscayne  because  the  principals  of  Biscayne  are 
interested  in  the  ownership  of  various  other  stations  is  in¬ 
appropriate.  I  do  not  think  it  is  probative  on  this  occasion 
on  the  basis  of  any  such  allegation  to  allow  an  inquiry  into 
the  operation  of  those  stations.  ’’  (Emphasis  supplied.  R. 
625-6.) 

"Mr.  Scharfeld:  If  the  Examiner  please,  I  believe 
your  ruling  went  to  the  matter  of  furnishing  analyses  as  re¬ 
quested  by  Mr.  Koteen.  I  would  like  to  point  out  that  our 
request  is  not  for  the  analyses  which  we  have  available  to  us 
but  for  the  logs  to  determine  whether  those  analyses  are  sub¬ 
stantially  correct.  /The  Presiding  Officer:  The  same  ruling; 
same  exception. TT  (R.  626) 

"Mr.  Scharfeld:  Then,  does  the  Examiner’s  ruling 
also  apply  to  the  further  information  dealing  with  the  busi¬ 
nesses  practices  of  these  various  stations  where  we  have 
asked  if  there  are  any  tie-ins,  group  discounts,  frequency 
discounts  involved  in  the  advertising  accounts  of  the  various 
newspapers  and  radio  interests  ?  /The  Presiding  Officer: 

The  same  ruling,  yes,  sir.  That  could  be  an  inquiry  that 
would  last  six  months  in  and  of  itself.  I  do  not  think  it  would 
have  any  bearing  here  with  reference  to  Biscayne  and  its 
present  proposal  and  its  present  owners.  Therefore,  I  will 
have  to  not  require  that  information  be  furnished  at  this  state. 
Of  course,  all  parties  have  running  exceptions  to  any  adverse 
rulings."  (R.  626.  Emphasis  supplied.) 

"Mr.  Durka  [  Counsel  for  South  Florida] :  *  *  *  As  I 
understand  your  ruling  this  information  will  not  be  made  avail¬ 
able  now.  You  are  not  ruling  that  if  it  is  shown  to  be  relevant 
at  some  subsequent  stage  of  the  proceeding,  that  then  you 
might  not  make  some  other  ruling  ?  /The  Presiding  Officer: 

Of  course.  On  the  present  state  of  the  record,  I  see  no  rea¬ 
son  why  all  of  this  information  or  any  of  this  information, 
regarding  these  several  stations  listed  should  be  furnished. 
Later,  on  a  proper  showing,  I  may  reconsider.  However,  I 
am  not  inviting  that,  of  course.  I  do  not  feel  it  is  pertinent. 

*  *  *  "  (R.  627) 


May  11,  1954,  pre-hearing  conference: 

"Mr.  Baron  [  Counsel  for  East  Coast] :  May  I  inquire, 
although  it  isn’t  your  duty  to  explain  to  me,  sir,  but  you  indi¬ 
cated  in  your  previous  ruling  that  there  might  be  some  type 


of  information  which  might  be  furnished  to  you  which  might 
make  a  request  for  such  information  relevant  or  pertinent. 
Perhaps  I  haven’t  understood  what  your  ruling  meant.  ” 

/The  Presiding  Officer:  I  think  from  the  standpoint  of  Bis¬ 
cayne,  I  think  it  is  wholly  immaterial  what  these  stations 
might  have  done.  I  think  if  Biscayne,  itself,  were  respon¬ 
sible  for  what  these  stations  might  have  done,  it  might  be 
one  thing.  Mr.  Knight  is  a  director,  an  officer,  and  I  can’t 
find  out  what  his  stock  interest  is.  It  isn’t  too  important 
because  it  is  less  than  control.”  (R.  909,  910.  Emphasis 
supplied.) 

”Mr.  Patrick  [  Counsel  for  Biscayne] :  No  individual 
has  control,  sir.”  (R.  910) 

♦  *  *  * 

”Mr.  Koteen:  Well,  you  can  correct  me  if  I  am 
wrong — it  is  my  understanding  that  the  Knigt  group  and  the 
Cox  group,  together,  or  their  present  employees,  together, 
have  control.  Under  those  circumstances,  we  have  the  two — 
we  can  certainly  say — largest  or  dominant  stockholder 
groups,  with  a  broadcast  background.  If  they  are  going  to 
rely  upon  the  fact  that  they  have  a  broadcast  background, 
then  the  really  available  data  as  to  what  their  performance 
has  been  under  that  background  is  what  Mr.  Baron  is  re¬ 
questing,  and  it  seems  to  me  the  most  pertinent  and  rele¬ 
vant  thing.  /The  Presiding  Officer:  The  same  ruling  and 
the  same  exception.  You  gentlemen  both  have  it.  ”  (R.  911) 

May  18,  1954,  hearing;  cross-examination  of 
James  M.  Cox,  Jr. : 

”Mr.  Durka:  Mr.  Examiner,  I  have  really  two 
alternatives  to  pursue.  One  is  to  take  this  witness  through 
the  three  operations,  or  secondly — which  was  what  I  had  in 
mind,  as  I  was  going  to  state— to  introduce  the  composite 
week  data  on  WSB-TV,  and  WHIP- TV  into  the  record,  where 
it  will  be  available  for  comparison  with  the  proposed  opera¬ 
tion  of  the  Biscayne  station.  /The  Presiding  Officer:  That 
would  give  rise  to  a  three  months’  inquiry.  I  wouldn’t  agree 
to  that,  Mr.  Durka.”  (R.  1225.  Emphasis  supplied.) 

”Mr.  Durka:  I  can  single  out  one  item  which  I  think 
is  perhaps  as  important  an  area  of  comparison  as  any.  The 
amount  of  local,  live  programming.  /The  Presiding  Officer: 
I  don’t  think  I  will  permit  any  inquiry  into  that.  Once  we 
open  the  door,  there  is  no  end  to  it.  Inquiries  into  these 
stations  in  Ohio  and  elsewhere  that  are  owned  in  part  by 
some  of  the  stockholders  and  directors  of  Biscayne,  I  don’t 
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think  it  helps  us  much  in  passing  upon  the  comparative  fit- 


ness  of  Biscayne  among  the  total  applicants.  *  *  *  ’’  (R., 
1226.  Emphasis  supplied.) 


"Q.  Do  you  know  whether  or  not  WHIO-TV,  in 
Dayton,  has  had  any  programs  for  the  Dayton  Educational 
Foundation?  /A.  I  do  not. ’’  (R.  1228) 


"Mr.  Patrick:  I  am  going  to  object  to  any  further 
examination  of  this  sort,  Mr.  Examiner?"  /Mr.  Durka: 
On  what  grounds?"  (Ibid . ) 


"Mr.  Patrick:  On  the  ground  that,  as  the  ground 
rules  were  laid  out,  we  were  not  going  to  devote  time  to 


specific  inquiries  concerning  practices,  policies  or  what¬ 


not,  of  other  stations  in  which  some  of  these  people  might 


have  some  interest.  I  understood,  and  I  have  tried  to  limit 
myself  to  an  inquiry  of  Biscayne’s  proposal  and  facts  re¬ 
lating  to  the  Miami  area.  I  don’t  think  it  helps  anybody 
and  I  don’t  think  it  helps  the  record  to  go  out  and  take  forays 
into  Dayton  and  other  spots  just  because  counsel  wants  to 
ask  a  question.  "  (Ibid.  Emphasis  supplied.) 


"Mr.  Baron:  Mr.  Examiner,  I  would  like  to  put 
an  end  to  any  possible  interpretation  of  my  silence  on  this 


point:  I  don’t  agree  with  Mr.  Patrick’s  view  as  to  the  relevancy 
of  the  performances  of  these  other  stations.  However,  the 
Examiner  ruled  against  my  motion  when  I  requested  certain 
information.  If  that  information  had  been  furnished,  I  might 
or  might  not  have  been  able  to  have  had  a  point  of  reliance 
and  gone  forward. ’’  (R.  1228,  1229) 


*  *  *  *  * 


"Mr.  Koteen:  Mr.  Examiner,  I  should  like  to  be 
sure  of  the  so-called  ground  rules  with  respect  to  which  Mr. 
Patrick  has  dealt.  It  was  my  understanding  when  I  initially 
requested,  and  Mr.  Baron  further  requested  during  the 
course  of  our  conferences  prior  to  the  taking  of  oral  testi¬ 
mony,  that  you  would  not  go  along  with  our  request  for  de¬ 
tailed  operating  information  of  the  Knight  group  or  the  Cox 
group  outside  of  Miami.  Is  that  correct?  /The  Presiding 
Officer:  That  is  correct. ’’  (R.  1231) 


"Mr.  Koteen:  And  it  was  my  understanding  of  your 
ruling  that  you  would  not  consider  appropriate  in  this  pro¬ 
ceeding  any  inquiry  into  the  specific  operations  of  those  sta¬ 
tions,  is  that  correct,  sir?  /The  Presiding  Officer:  That 
is  generally  true. ’’  (R.  1231,  1232) 
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”Mr.  Koteen:  I  would  like  to  say  for  the  record, 
sir,  that  based  upon  my  understanding  of  your  ruling,  I 
have  not  here  undertaken  to  adduce  evidence  with  respect  to 
the  operations  of  the  Knight  stations  or  the  Cox  stations  out¬ 
side  of  Miami.  Now,  does  my  not  adducing  such  evidence 
happen  to  be  consistent  with  your  ruling  ?  /The  Presiding 
Officer:  I  think  so.  "  (R.  1232) 

"Mr.  Koteen:  If  I  offered  such  evidence,  it  is  my 
understanding  it  would  be  excluded.  /The  Presiding  Officer: 
It  would  be  rejected.”  (Ibid . ) 

”Mr.  Koteen:  It  is  for  that  reason  that  I  do  not 
intend  to  offer  such  evidence,  sir.  /The  Presiding  Officer: 

As  I  recall  the  hearing  conference,  there  was  no  charge  of 
any  kind  leveled  against  any  of  these  other  stations.  It 
struck  me  as  being  an  attempt  to  start  on  a  fishing  expedi¬ 
tion,  which  I  just  wouldn’t  permit,  and  I  couldn’t.  But  I 
think  your  understanding  is  correct.  ”  (Ibid.) 

”Mr.  Patrick:  And  I,  in  turn,  promise  to  limit  my 
showing  to  the  people  and  to  the  activities  in  the  Miami 
area.”  (Ibid. ) 

”Mr.  Koteen:  It  was  my  understanding,  further, 
that  you  would  consider  an  inquiry  into  those  operations  as 
not  relevant  and  material  to  the  dispjsition  of  this  proceed¬ 
ing,  sir,  is  that  correct?  /The  Presiding  Officer:  That 
is  correct.  Now  just  to  express  a  final  understanding,  I_ 
understood  that  Mr.  Patrick  at  the  outset  of  the  taking  of 
oral  testimony  stated  that  he  would  claim  the  benefit  of  no 
broadcast  experience  outside  of  Miami  proper.  *  *  *” 

(R.  1232,  1233.  Emphasis  supplied.) 

”Mr.  Koteen:  I  wanted  the  record  to  reflect  the 
reasons  why  I  avoided  going  into  such  an  inquiry.  /The 
Presiding  Officer:  I  think  the  record  shows  my  reasoning 
for  not  opening  the  door  to  this  thing.  It  is  because  I  want 
to  move  the  hearing  along.  ”  (R.  1233) 

”Mr.  Durka:  Mr.  Examiner,  in  connection  with 
Mr.  Koteen’ s  statement  of  previous  transpirations,  as  to 
the  ground  rules  of  this  proceeding,  it  has  been  my  position, 
as  well  as,  I  think,  perhaps,  that  of  other  counsel,  that 
inquiries  into  the  radio  operations  of  principals  of  Biscayne 
would  have  been  relevant  and  I  think  I  and  others  excepted 
to  your  ruling,  that  it  would  not  be.  /The  Presiding  Officer: 
That  is  right.  Not  relevant  in  the  absence  of  a  specific 
charge  of  some  kind  being  leveled  directly  against  any  of 
those  stations.  It  gave  every  indication  of  a  fishing  expedi¬ 
tion,  which  I  wouldn’t  permit.  I  am  simply  stating  the  reason 


I  ruled  as  I  did.  "  (R.  1234) 

"Mr.  Koteen:  It  was  our  position,  as  long  as  we 
have  this  on  the  record,  that  the  reason  we  requested  the 
information  was  that  it  was  peculiarly  within  the  control  of 
the  principals  of  Biscayne  and  I  felt  the  opportunity  to  prop¬ 
erly  phrase  a  point  of  reliance  was  denied  me  by  your  ruling. 

/The  Presiding  Officer:  I  think  we  understand."  (R.  1234) 

The  foregoing  facts  of  record  demolish  appellee’s  defense  of  the 
Examiner  and  the  Commission.  Appellant  clearly  did  not  seek  just  more 
programming  data  when  it  requested  program  logs  originally  filed  with 
renewal  applications;  rather  appellant  wanted  the  logs  in  order  to  check 
the  accuracy  of  the  conclusionary  analyses  contained  in  the  renewal  appli¬ 
cations,  of  which  the  logs  were  a  part,  in  order  to  determine  whether  it 
could  or  should  state  a  pertinent  "point  of  reliance.  "  Nor  could  appellants 
use  renewal  data  from  the  Commission’s  files:  analyses  of  WSB-TV  and 
WHIP- TV  offered  by  South  Florida  under  a  stated  point  of  reliance  was 
excluded  from  evidence  by  the  Examiner. 

It  is  also  clear  that,  contrary  to  appellee’s  contention,  the  Examiner’ 
principal  ground  for  denial  of  requests  for  program  logs  was  not  the  failure 
of  appellant(s)  to  make  specific  charges  against  the  stations  in  question. 

Not  only  did  the  Examiner  stress  irrelevance  with  and  without  reference 
to  specific  charges  against  Biscayne  principals’  stations,  but  when  South 
Florida  did  make  a  specific  charge  (III  B  -  R.  5078;  appellee’s  Br.  73) 
it  still  was  not  permitted  to  adduce  any  relevant  evidence.  (Note  appellee’s 
error  at  page  73  of  its  brief:  "However,  in  spite  of  this  point  of  reliance, 
South  Florida  never  introduced  or  attempted  to  introduce  evidence  to 
substantiate  it. ") 

The  further  observation  of  appellee  that  appellant(s)  were  engaged 
in  an  "unwarranted  fishing  expedition”  cannot  possibly  be  reconciled  with 
the  conceded  facts  that  (1)  the  requested  information  was  relevant,  and 
(2)  that  the  program  logs  requested  were  filed  with  the  Commission  in 
renewal  applications,  but  were  returned  for  reasons  of  administrative 
convenience.  (The  renewal  applications  were  properly  available  to 
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appellant(s) ,  the  appellee  said.) 

It  is  also  clear  that  appellee’s  contention  that  appellant  was  not 
denied  information  concerning  commercial  practices  of  the  said  stations 
is  simply  not  true.  (Br.  81)  The  appellee  states  that  ’’the  record  makes 
clear  that  this  subject  could  be  and  was  in  fact  explored. ”  (Ibid.)  The 
fact  that  counsel  for  a  party  other  than  East  Coast  slipped  by  (without 
objection)  a  couple  of  questions  on  the  subject  on  cross-examination  does 
not  change  the  fact  evident  on  the  record  that  appellant  could  not  properly 
ask  such  questions  because  it  had  no  pertinent  point  of  reliance,  and  that 
it  had  no  pertinent  point  of  reliance  because  the  discovery  process  was 
not  properly  administered  by  the  Examiner  and  the  Commission. 

II.  Appellee’s  contention  that  the  Commission’s  decision  was 
not  arbitrary  because  it  was  consistent  with  past  decisions 
and  properly  reasoned  is  invalidated  by  the  multiplicity  of 
errors  of  fact,  law,  and  reason,  on  which  it  is  based. 

Appellee  responds  to  appellant’s  substantive  points  and  arguments 
by  maintaining  that  the  Commission’s  decision  was  properly  reasoned 
(Br.  7,8)  and  ’’fully  consistent  with  its  past  decisions”  (Br.  9).  As  shown 
in  detail  below,  appellee’s  brief  is  replete  with  errors  of  fact,  law,  and 
reason  which  invalidate  its  contention. 

A.  Counterstatement  of  the  case* 

Appellee  contends  in  its  counterstatement  of  the  case  that, 
while  the  Commission  conceded  that  the  information  requests  of  appellant(s) 
’’could  be  relevant,  ”  appellant(s)  had  the  burden  of  stating  (factual)  points 
of  reliance  on  the  material  requested  before  being  entitled  to  the  informa¬ 
tion,  but  had  failed  to  state  such  points  of  reliance.  (Br.  4,  5)  This  con¬ 
tention  is  not  only  inherently  unreasonable,  but  is  contrary  to  the  state¬ 
ment  of  appellee  (Br.  77)  that  the  ’’points  df  reliance  procedure  was  *  *  * 
basically  a  discovery  procedure  *  *  *  ”  (Emphasis  supplied.) 

Appellee  then  blithely  notes  (Br.  5)  that  South  Florida  did 
advance  ’’such  a  point  of  reliance,  ”  but  does  not  comment  on  the  fact  that 


14 


the  requested  information  was  still  not  required  to  be  furnished  by  Bis- 
cayne. 

i 

Further,  appellee  upholds  the  Commission’s  clairvoyance 
that  the  ’’evidence”  (rather  than  ’’information”)  requested  concerning 
non- Miami  stations  would  have  little  significance  (Br.  5).  It  is  submitted 
that  neither  the  Commission’s  decision  nor  its  appellee  brief  seriously 
means  that  no  evidence  which  might  be  adduced  with  respect  to  station 
operation  outside  of  Miami  could  not  substantially  affect  the  Biscayne 
application  -  perhaps  even  require  the  denial  of  the  application  -  no  matter 
how  fine  the  performance  of  Stations  WIOD  and  WQAM  might  be.  It  is 
unreasonable  beyond  belief  for  appellee  to  maintain  that  relevant  evidence, 
not  known  to  appellee,  could  not  be  greatly  significant. 

B.  Summary  of  Argument. 

Appellee  states  (Br.  8,  9)  that  appellants  request  the  Court 
to  substitute  its  judgment  for  that  of  the  Commission.  Appellant  expressly 
recognizes  (Appellant’s  Br.  12)  that  the  Court  should  not  substitute  its 
discretion  for  that  of  the  Commission.  On  the  other  hand,  appellant  in¬ 
sists  that  the  Court  has  the  duty  to  correct  legal  errors  of  the  Commission. 
Among  such  re  viewable  errors,  as  summed  up  in  Section  10  of  the  Ad¬ 
ministrative  Procedure  Act  (Public  Law  No.  404,  79th  Cong.,  2d  Sess., 
c.  324,  60  Stat.  237,  5  U.  S.  C.  Sec.  1001),  are  findings  and  conclusions 
which  are  arbitrary,  capricious,  without  observance  of  lawful  procedure, 
and  unsupported  by  substantial  facts.  In  this  connection,  it  should  be 
noted  that  appellant  has  in  its  appeal  attacked  the  Commission’s  findings 
of  fact  in  this  case,  contrary  to  the  implication  of  appellee  (Br.  8). 

C.  Argument 

Appellee  states  that  Trammell,  Biscayne’ s  key  staff  mem¬ 
ber,  had  extremely  extensive  experience  in  both  radio  and  television  as 
a  ’’top  NBC  official”  and  cites  the  record  at  pages  4975-6.  (Br.  22)  The 
record  citation  refers  to  the  biographical  findings  of  the  Commission  with 
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respect  to  Mr.  Trammell.  The  cited  findings  contain  not  one  word  on 
Mr.  Trammeirs  experience  in  television.  Did  he  delegate  total  super¬ 
vision  of  television  to  someone  else  and  concern  himself  only  with  balance 
sheets  and  profit- and- loss  statements?  Did  he  have  any  operational  tel¬ 
evision  experience?  Did  he  exercise  only  administrative  duties  with 
respect  to  television;  and,  if  so,  what  duties?  The  record  is  blank  with 
respect  to  these  questions  and  all  other  pertinent  questions  which  might 
be  asked  concerning  Mr.  Trammell’s  alleged  television  experience. 

Appellee  asserts  that  Biscayne’s  plan  to  hire  WIOD  and 
WQAM  employees  who  have  taken  television  courses  will  provide  the 
proposed  station  with  ’’experienced”  employees.  (Br.  23)  This  is  equiv¬ 
alent  to  saying  a  graduate  of  a  law  school  is  an  ’’experienced”  lawyer. 

The  absurdity  of  the  statement  is  clear. 

Appellee’s  discussion  on  the  comparative  factor  of  ”civic 
participation”  is  transparently  unfair  when  it  states  (Br.  24)  that  ’’while 
the  activities  of  East  Coast’s  leading  stockholder  Silvers  (30.6%)  *  *  * 
are  certainly  not  of  an  outstanding  nature.  ”  Why  is  Mr.  D.  Richard 
Mead,  President,  director,  and  30.  6%  stockholder  of  East  Coast  not 
mentioned  as  a  ’’leading”  stockholder  ?  Could  it  be  because  he  had  an 
outstanding  record  of  civic  activities  ? 

Appellee  rises  to  new  heights  of  inconsistency  in  arguing 
(Br.  20  et  seq.)  (1)  that  it  is  unimportant  that  Biscayne’s  programming 
was  prepared  only  by  Messrs.  Trammell  and  LeGate,  so  long  as  the  pro¬ 
gramming  proposals  are  adequate;  and  (2)  ’’But  the  Commission  is  also 
concerned  with  the  insight  into  the  area’s  needs  gained  through  civic 
participation  of  all  stockholders  or  directors  which  can  be  brought  to 
bear  on  the  station’s  programming  *  *  (Br.  25).  Appellant’s  point 
has  been,  all  along,  that  regardless  of  theoretical  potentialities,  the  bulk 
of  the  Biscayne  stockholders  and  directors  did  not  participate  in  the 
formulation  of  Biscayne’s  programming  plans,  while  virtually  all  of  East 
Coast’s  stockholders  and  directors  did  participate  in  the  formulation  of 
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appellants  programming. 

Appellee  concedes  that  "ordinarily"  civic  activity  of  stock¬ 
holders  outside  the  pertinent  area  is  irrelevant  because  "insight  into 
Peoria's  civic  needs  is  not  necessarily  related  to  those  of  Miami."  (Br. 

25)  However,  appellee  (and  the  Commission's  decision)  makes  an  excep¬ 
tion  for  Mr.  Trammell  in  this  case  because  he  was  active  in  national 
divisions  of  certain  public  welfare  groups  (Br.  24-26).  Nothing  in  the 
record  supports  the  ground  advanced  for  the  exception  -  that  "knowledge 
gained  by  serving  *  *  *  on  the  national  divisions  of  such  organizations 
*  *  *  will  be  of  assistance  in  serving  the  local  Miami  chapters  *  *  *" 

(Ibid . )  Why  is  it  not  just  as  reasonable  to  conclude  that  persons  active 
in  public  organizations  in  Peoria  will  have  knowledge  which  will  be  of 
assistance  in  serving  the  Miami  chapters  of  such  organizations  ?  The 
distinction  is  arbitrary  in  the  absence  of  pertinent  facts  of  record. 

Appellee  strongly  condemns  appellant's  argument  that 
WIOD  on  numerous  occasions  wilfully  broadcast  non- educational  programs 
rather  than  educational  programs.  (Br.  30)  The  facts  cited  by  appellee, 
however,  confirm  appellant's  contention.  It  seems  that  WIOD  just  does 
not  agree  with  the  Commission's  general  definition  and  policy  on  the  broad¬ 
casting  of  educational  programs.  For  some  unknown  reason,  appellee 
finds  this  fact  a  good  reason  for  not  broadcasting  educational  programs. 
(Br.  30)  WIOD,  clearly,  preferred  to  broadcast  what  it  considered  better 
programs  from  other  sources  than  programs  by  or  on  behalf  of  educational 
institutions.  (Ibid.) 

Appellee  strongly  condemns  also  appellant’s  argument  that 
WIOD  contravened  the  Code  of  the  National  Association  of  Radio  and  Tel¬ 
evision  Broadcasters  "because  of  the  necessity  for  making  money.  "  (Br. 
30)  The  reason  for  the  condemnation  of  appellant’s  argument  given  by 
appellee  is  that  WIOD  no  longer  believes  that  the  industry's  Code  is  real¬ 
istic  from  a  financial  point  of  view.  (Br.  31)  In  other  words,  the  code 
of  conduct  maintained  by  the  bulk  of  the  industry  is  wrong  and  WIOD  is 
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right. 


In  both  of  the  above  instances,  the  appellee's  brief  has  not 
affected  the  accuracy  of  appellant's  allegations. 

One  of  appellee’s  most  serious  errors  is  its  contention 
that  there  is  no  inconsistency  between  the  instant  decision  and  the  Mc- 
Clatchy  Broadcasting  Co.  decision  (9  RR  1190).  Whereas  appellant  stated 
that  McClatchy  was  awarded  only  a  slight  comparative  preference  on  an 
exceptionally  fine  past  broadcast  record,  appellee  maintains  that  McClatchy 
was  awarded  a  very  substantial  preference  which  was  counteracted  by  other 
factors.  (Br.  31,  32)  The  language  of  the  case  resolves  the  conflict  of 
opinion: 


"As  for  McClatchy,  we  need  not  look  into  such  matters  as 
local  residence,  civic  participation,  integration  of  ownership 
and  management  and  diversity  of  background  because  its  record 
speaks  strongly  in  its  behalf.  With  regard  to  Telecasters,  the 
local  residence  and  the  other  factors  are  important  from  the 
long  range  point  of  view  because  these  give  assurance  of  con¬ 
tinued  insight  into  the  area’s  needs  and  continued  operation  in 
the  public  interest.  Thus,  in  evaluating  McClatchy’ s  past  rec¬ 
ord  for  which  it  deserves  preference  and  the  other  factors  in 
which  Telecasters  has  demonstrated  superiority,  we  find  that 
both  give  assurance  that  their  television  operation  will  be 
effectuated  as  represented  and  will  remain  aware  of  and  sensi¬ 
tive  to  the  needs  of  the  communities.  However,  in  weighing 
McClatchy’ s  outstanding  record  affirmatively  demonstrating 
performance,  against  the  presumptions  gathered  from  Tele¬ 
casters’  integration  of  ownership  with  management,  and  other 
similar  factors  relating  to  the  likelihood  of  effectuating  its 
proposal,  we  believe  McClatchy  warrants  a  slight  preference.  ’’ 

(9  RR  1199,  1220h.  Emphasis  supplied. ) 

This  is  the  preference  referred  to  by  appellant. 

The  most  serious  error  of  appellee  is  its  apparent  failure 
to  understand  appellant's  contention  on  the  element  of  diversification  of 
the  media  of  mass  communications.  Appellant’s  contention  is  that,  while 
the  Commission  said  it  gave  appellant (s)  a  clear  preference  on  this  issue, 


it  actually  did  not.  Appellee  simply  assumes,  because  the  Commission 
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used  appropriate  words,  that  a  "clear"  preference  was  actually  accorded 
appellant(s) .  As  briefed  by  appellant  (Appellant's  Br.  14),  there  are 
eleven  fact  situations  which  affect  the  weight  to  be  given  the  diversifica¬ 
tion  of  media  issue.  The  Commission,  however,  arbitrarily  limited  its 
evaluation  to  consideration  of  three  factual  aspects  of  the  diversification 
factor  -  all  of  which  were  used  to  minimize  the  weight  of  the  preference 
for  appellant  and  against  Biscayne.  It  did  not  consider  those  aspects 
which  increased  the  weight  to  be  given  the  preference  for  appellant  and 
against  Biscayne.  (Appellant's  Br.  14-20)  This  action  by  the  Commis¬ 
sion  was  arbitrary  and  not  consistent  with  its  past  decisions.  (Ibid.)  In 
essence,  then,  when  the  Commission  said  in  its  decision  that  it  gave 
appellant(s)  a  "clear"  preference  on  this  issue,  it  meant  a  preference 
arising  from  the  bare  bones  facts  considered  in  the  light  of  three  miti¬ 
gating  factors.  This  was  error.  Properly,  the  Commission  should  have 
arrived  at  and  applied  a  "clear"  or  "strong"  (the  adjective  is  not  of  pri¬ 
mary  importance)  preference  arising  from  the  facts  considered  in  the 
light  of  a  substantial  number  of  aggravating  factors  as  well  as  three 
mitigating  factors.  (The  word,  "mitigating",  above,  is  a  convenient 
term,  though  somewhat  inaccurate.  Actually,  the  three  "mitigating" 
factors  were  merely  aggravating  factors  which  were  not  applicable.  ] 

Appellant  has  noted  other  errors  in  appellee’s  brief,  but  believes 
them  to  be  either  self-revealing  or  subject  to  correction  easily  by  refer¬ 
ence  to  appellant's  brief. 


19 


CONCLUSION 

The  Commission’s  decision  appealed  from  is  contrary  to  law,  and 
appellant  prays  that  the  Court  reverse  and  set  aside  the  decision  of  the 
Commission  and  remand  the  case  to  the  Commission  for  further  pro¬ 
ceedings  consistent  with  law. 


Respectfully  submitted, 


/s/  Arthur  W.  Scharfeld 
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STATEMENT  OF  QUESTIONS  PRESENTED 


1.  Whether  the  Commission  committed  reversible  error  and 
deprived  Appellants  of  a  fair  hearing  by: 

(a)  its  refusal  to  require  Intervenor  to  disclose  infor¬ 
mation,  and  to  permit  cross-examination  and  the  introduc¬ 
tion  of  evidence  concerning  those  broadcast  stations  out¬ 
side  of  Miami,  in  which  Intervenor’s  principals  held  an 
ownership  interest; 

(b)  its  consideration  of  the  review,  analysis  and  com¬ 
ment  of  Appellants’  exceptions  and  oral  argument  by  the 
Commission’s  Office  of  Opinions  and  Review,  in  view  of 
the  provisions  of  Section  5  (c)  of  the  Communications  Act; 

(c)  failing  to  make  specific  rulings  upon  each  relevant 
and  material  exception  and  contention  presented  by  Ap¬ 
pellants; 

(d)  the  participation  of  Commissioner  Mack  in  the  Com¬ 
mission’s  deliberation  and  action,  even  though  he  had  not 
been  present  at  the  oral  argument. 

2.  Whether  the  Commission  erred  in  failing  to  find  and 
conclude  that  the  Biscayne  proposal  constituted  a  violation  of 
Sections  3.35  and  3.240  of  the  Commission’s  Rules  and  the 
Commission’s  policy  underlying  these  rules. 

3.  In  its  decision  in  the  comparative  proceeding  involving 
the  competing  applications  of  Appellants  and  Intervenor,  did 
the  Commission  make  proper  and  adequate  findings  and  con¬ 
clusions  with  respect  to  all  relevant  and  significant  points  of 
difference  between  the  parties,  and  was  the  Commission’s 
evaluation  of  these  factors  in  reaching  its  decision  erroneous? 


Page 

The  Tribune  Co .,  9  Pike  &  Fischer  R.R.  719,  affd  230 
F  (2d)  204  (App.  D.C.)  cert.  den.  351  U.S.  1007. .  15^  17, 39 

The  WJR,  The  Goodwill  Station ,  Inc.,  9  Pike  &  Fischer 
R.R.  770m,  rev’d  on  other  grounds  (App.  D.C.)  May  24, 

1956  .  15,  31 

WMBD,  Inc.,  11  Pike  &  Fischer  R.R.  533  . j .  15 

WKRG-TV,  Inc.,  10  Pike  &  Fischer  R.R.  225  . { .  31 

I 

Statutes: 

I 

Administrative  Procedure  Act  of  1946,  60  Stat.  243,  j  5 

U.S.C.  Section  10 . . j  1,  2 

Communications  Act  of  1934 ,  as  amended  47  U.S.C.,  Sec¬ 
tion  402  (b)  . j .  1 

Rules: 

Federal  Communications  Commission: 

Section  3.35 
Section  3.240 


8 

8 


TABLE  OF  CONTENTS 


I 


Jurisdictional  Statement 

Statement  of  Case . 

Statutes  Involved . 

Statement  of  Points  .... 
Summary  of  Argument  . 
Argument  . 


[Page 


1 

2 

7 

8 
8 

10 


I.  At  Almost  Every  Point  of  Comparative  Considera¬ 
tion  of  Appellant  and  Biscayne,  the  Commission 
Made  A  Choice  Favoring  Biscayne  Which  Was 
Arbitrary  . ]  10 

A.  The  Consideration  Given  to  the  Program  and 

Policy  Proposals  Was  Arbitrary  . j  10 

B.  The  Consideration  Given  to  Reliability  and  th4 

Individual  Factors  Pertinent  Thereto  Was  Arbi-j 
trary  . |  15 

C.  The  Consideration  Given  to  Policy  Favoring  Di-f 

versification  of  Control  of  Mass  Media  and  Itsf 
Emasculation  for  Purposes  of  This  Case  Alonet 
Were  Arbitrary  . . !  29 


II.  Failure  to  Make  an  Overall  Comparative  Determina¬ 
tion  With  Respect  to  the  Several  Reliability  Factors 
Before  Making  the  Final  Choice  Between  the  Com¬ 
peting  Preferences  Was  Arbitrary . j  39 

HI.  The  Commission’s  Decision  Is  so  Permeated  With 
Not  Only  Erroneous  But  Discriminatory,  Inconsist^ 
ent,  Unfair  and  Otherwise  Arbitrary  Findings,  Rul-| 
ings  and  Procedures  as  to  Deny  Appellants  a  Fair 


Hearing  and  to  Vitiate  the  Whole  Decision . |  42 

Appendix  —  Statutes  Involved . I  46 


H 


TABLE  OF  AUTHORITIES 


Cases:  Page 

Johnston  Broadcasting  Company  v.  Federal  Communi¬ 
cations  Commission ,  85  App.  D.C.  40,  175  F(2d)  359 

(1949)  .  40 

Plains  Radio  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission,  85  App.  D.C.  48,  175  F(2d)  359 

(1949)  .  12 

Scripps-Howard  Radio,  Inc.  v.  Federal  Communications 
Commission,  89  App.  D.C.  13,  189  F(2d)  677  cert.  den. 

342  U.S.  830  .  38 

Telanserphone,  Inc.  v.  Federal  Communications  Commis¬ 
sion,  231  F(2d)  732  (App.  D.C.  1956)  .  13,24 

United  States  v.  Associated  Press,  52  F.Supp.  362 

(S.D.N.Y.  1943)  affd  326  U.S.  1 .  29 

W.  S.  Butterfield  Theatres,  Inc.  v.  Federal  Communica¬ 
tions  Commission,  (App.  D.C.,  May  25,  1956),  13  Pike 
&  Fischer.  R.R.  2175  .  14,31 

Decisions  of  the  Federal  Communications  Commission: 

Aladdin  Radio  and  Television,  Inc.,  9  Pike  &  Fischer 

R.R.  1  .  15,  41 

Enterprise  Company,  9  Pike  &  Fischer  R.R.  816,  rev’d 
on  other  grounds,  231  F  (2d)  708  (App.  D.C.)  cert.  den. 

351  U.S.  920  .  30 

Finger  Lakes  Broadcasting  System,  11  FCC  528  .  31 

Hearst  Radio,  Inc.,  6  Pike  &  Fischer  R.R.  994  .  15 

KFAB  Broadcasting  Company,  12  Pike  &  Fischer  R.R. 

317  .  37 

McClatchy  Broadcasting  Co.,  9  Pike  &  Fischer  R.R.  1190, 
affd  January  27,  1956;  13  R.R.  2067,  rehearing  denied, 

October  18, 1956  (App.  D.C.)  .  9,  28,  34 

Oregon  Television,  Inc.,  9  Pike  &  Fischer  R.R.  1455,  affd 

228  F  (2d)  459  .  28,31 

Radio  Wisconsin,  Inc.,  10  Pike  &  Fischer  R.R.  1224  .  41 

Sacramento  Broadcasters,  Inc.,  10  Pike  &  Fischer  R.R. 

615,  affd  June  14,  1956  (App.  D.C.) ,  13  R.R.  2194  . .  21, 28 

Southland  Television  Company,  10  Pike  &  Fischer  R.R. 

699  .  39 

Scripps-Howard  Radio,  Inc.,  11  Pike  &  Fischer  R.R. 

985  .  17,  38,  40 

Tampa  Times  Co.,  10  Pike  &  Fischer  R.R.  77,  affd  (App. 

D.C.)  230  F(2d)  224  (1956)  .  16,  25,  40 

The  Radio  Station  KFH  Company,  11  Pike  &  Fischer 
R.R.  1  .  16,25,28 


IN  THE 

i 

United  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


NO.  13183 


South  Florida  Television  Corporation,  Appellant  \ 


Federal  Communications  Commission,  Appellee 
Biscayne  Television  Corporation,  Intervenor 


APPEAL  FROM  A  DECISION  AND  ORDER  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 


BRIEF  FOR  APPELLANT 


i 

JURISDICTIONAL  STATEMENT  ! 

This  is  an  appeal  by  South  Florida  Television  Corporation  \ 
taken  pursuant  to  the  provisions  of  Section  402  (b)  (1)  of  the 
Communications  Act  of  1934,  as  amended  (48  Stat.  109^,  as 
amended,  66  Stat.  716,  47  U.S.C.  §402  (b)  (1))  and  Section  10  of 

1For  convenience,  parties  to  the  instant  proceeding  will  be  re¬ 
ferred  to  as  follows:  Appellant,  South  Florida  Television  Corpora¬ 
tion,  will  be  referred  to  as  “South  Florida”;  Appellee,  Federal  Com¬ 
munications  Commission,  as  “Commission”;  Intervenor,  Biscayne 
Television  Corporation,  as  “Biscayne”.  Appellant  in  Case  No.  1|3181, 
East  Coast  Television  Corporation,  will  be  referred  to  as  “East  Coast”; 
and  Appellant  in  Case  No.  13180,  Sunbeam  Television  Corporation,  as 
“Sunbeam”. 

Where  the  record  contains  more  than  one  copy  of  a  document  re¬ 
ferred  to  in  the  text  (e.g.,  the  Notice  of  Designation  for  Hearing,  the 
Examiner’s  Initial  Decision,  and  the  Commission’s  Decision),  the, rec¬ 
ord  reference  (“R. _ ”)  will  be  to  the  first  place  in  the  record  where 

the  document  appears  first. 
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the  Administrative  Procedure  Act  (60  Stat.  243, 5  U.S.C.  §1009) , 
from  a  final  decision  and  order  of  the  Federal  Communications 
Commission,  released  January  20,  1956,  denying  the  applica¬ 
tions  of  South  Florida,  East  Coast,  and  Sunbeam  and  granting 
the  competing  application  of  Biscayne  for  a  permit  to  construct 
a  new  television  station  to  be  operated  on  Channel  7  in  Mi¬ 
ami,  Florida.  A  Notice  of  Appeal  was  filed  in  this  Court  on 
February  20,  1956.  On  March  19,  1956,  this  appeal  was  consoli¬ 
dated  with  Cases  Nos.  13180  and  13181  for  the  purpose  of  fil¬ 
ing  of  briefs,  of  filing  a  single  Joint  Appendix,  and  for  hear¬ 
ing. 


STATEMENT  OF  THE  CASE 

The  proceedings  before  the  Commission  involved  four  dif¬ 
ferent  applications  for  Channel  7  in  Miami,  Florida.  The  com¬ 
peting  applicants  were:  South  Florida,  Biscayne,  East  Coast 
and  Sunbeam.  By  order  of  January  20,  1954,  designating  the 
applications  for  hearing,  the  Commission  found  each  of  the 
four  applicants  technically,  legally  and  financially  qualified 
to  own  and  operate  a  television  station,  except  for  a  special 
issue  relating  to  Biscayne  (R.  226-28) .  The  other  issues  were  the 
usual  comparative  issues,  relating  to  proposals  for  program 
service,  management  and  operation  and  background  and  ex¬ 
perience  (R.  226-28) . 

Following  a  hearing,  the  Examiner,  on  January  18,  1955,  re¬ 
leased  an  Initial  Decision  favoring  Biscayne2  (R.  4480)  to 
which  the  other  applicants  and  the  Commission’s  own  Broad¬ 
cast  Bureau  filed  exceptions;  the  latter  on  the  ground  that  a 
grant  to  Biscayne  would  not  be  consistent  with  the  policy  fa¬ 
voring  diversification  of  control  over  mass  media  (R.  4551) . 

After  oral  argument  before  the  Commission  en  banc3,  the 
Commission  issued  its  decision  granting  the  Biscayne  applica¬ 
tion  and  denying  the  applications  of  South  Florida  and  the 
other  two  applicants  (R.  4971).  Of  the  seven  Commissioners 
who  voted  on  the  matter,  Commissioners  Hyde  and  Bartley 

2  The  Examiner  preferred  Biscayne  on  two  grounds:  (1)  broadcast 
experience  and  performance  in  the  Miami  area;  and  (2)  broadcast 
experience  of  the  proposed  Biscayne  general  manager  (Trammell) 
and  television  manager  (LeGate)  (R.  4544-46). 

3  Miss  Frieda  Hennock  was  then  a  member  of  the  Commission  and 
participated  in  the  oral  argument;  she  was  subsequently  replaced  on 
the  Commission  by  Commissioner  Mack. 
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dissented,  the  former  because  of  “the  failure  of  the  Commis¬ 
sion  to  give  realistic  consideration  to  the  diversification  prin¬ 
ciple  in  accordance  with  its  own  precedents”  (R.  5081) ;  |  and 
Commissioner  Mack  had  not  been  present  at  the  oral  argu¬ 
ment. 

Biscay ne  is  a  combination  of  the  James  Cox  and  John  Knjight 
interests,  each  with  42%%  of  the  stock  and  each  represented 
by  three  of  the  seven  directors4,  and  Niles  Trammell,  jjust 
resigned  President  of,  and  current  consultant  to  National 
Broadcasting  Company,  who  holds  the  remaining  15%  ofi  the 
stock  and  will  be  President,  General  Manager  and  the  seventh 
director  (R.  979-80,  1000-01,  4975) .  Biscayne’s  TV  station  |will 
be  affiliated  with  NBC,  operator  of  national  TV  (and  radio) 
networks  (R.  5018).  James  Cox  and  John  Knight  (owning! col¬ 
lectively  48%  of  the  stock)  are  residents  of  Ohio,  but  spend 
substantial  time  in  Miami  (R.  4975,  4977,  4979) .  Trammell  has 
resided  in  Miami  one  year  (R.  4975) .  Seven  others,  owning  27% 
of  the  stock  and  part  of  either  the  Cox  or  Knight  group,  also 
reside  in  Miami  (R.  4980-84).  Besides  Trammell,  only  two 
stockholders,  each  with  3%%  of  the  stock,  will  be  active  in 
the  station’s  operation:  LeGate  as  TV  Manager  and  Scott  as 
Chief  Engineer  of  TV  (R.  5056,  1f25;  5058,  ^29).  The  Cox  and 
Knight  principals  themselves  will  not  be  active  in  station 
operation  (Ibid). 

The  Knight  and  Cox  interests  already  have  newspaper  mo¬ 
nopolies  in  five  important  American  communities:  Mi^mi; 
Atlanta,  Georgia;  Akron,  Ohio;  Dayton,  Ohio;  and  Springfield, 
Ohio  (R.  5063) .  In  addition,  they  have  two  daily  papers  in  |two 
of  our  major  cities  (the  Daily  News  in  Chicago  and  the  tree 
Press  in  Detroit)  (R.  3100,  5063) .  They  already  control  or  have 
substantial  interests  in  four  television  stations:  In  Atlantal  (1 
of  3);  Dayton  (1  of  2);  Akron  (the  only  station);  and  <bhi- 
cago  (lof8)  (R.  5063) .  And  they  have  six  AM  and  five  FM  sta¬ 
tions  (Miami  [4],  Atlanta  [2],  Dayton  [2],  Akron  [2]  and  Chi¬ 
cago  (R.  5063). 

In  Miami,  itself,  the  Cox-Knight  interests  own  the  only  two 
daily  newspapers:  the  morning  Herald  (Knight)  with  an  av- 

4  Although  this  equal  division  into  the  Cox  and  Knight  blocs  is!  ob¬ 
vious  and  was  explicitly  admitted  on  the  record  (R.  1000-01),  the 
Commission  never  once  said  so  in  its  decision. 
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erage  weekday  circulation  of  244,295,  and  an  average  Sunday 
circulation  of  284,929  (R.  4978) ;  and  the  evening  Daily  News 
(Cox)  with  an  average  weekday  circulation  of  125,316  and 
an  average  Sunday  circulation  of  110,071  (R.  4980).  The  Cox 
interests  own  WIOD-AM-FM,  affiliated  with  NBC,  and  the 
Knight  interests  own  W Q AM- AM-FM,  affiliated  with  Ameri¬ 
can  Broadcasting  Company  (R.  5009) .  These  constitute  two  of 
the  three  dominant  radio  stations  in  Miami  (R.  1169).  Upon 
a  grant  to  Biscayne,  it  will  acquire  ownership  of  WIOD-AM- 
FM,  affiliated  as  they  are  with  NBC,  and  Knight  will  sell 
WQAM  (R.  1013-14,5064). 

Appellant,  South  Florida,  is  a  group  of  sixteen  men,  twelve 
of  whom  (Stein,  Mayer,  Hall,  Leffler,  Adeeb,  Farrey,  Helli- 
well,  Lansford,  Chandler,  Cooper,  Jones  and  Mell)  are  Miami- 
area  residents  and  own  65.11%  of  the  stock.  In  addition,  Car¬ 
pel  (16.3%)  lives  in  Miami  several  months  each  year  and  will 
shortly  move  there  permanently;  in  the  event  of  a  grant,  Dr. 
Nance  (2.17%)  will  move  to  Miami,  and  Fly  (13.04%)  will 
maintain  a  residence  there.  Only  one  stockholder,  Kuder,  own¬ 
ing  3.26%,  will  not  be  a  Miami-area  resident  when  the  station 
is  on  the  air;  he  resides  in  Winter  Haven,  Florida,  250  miles 
away  (R.  4992-5000).  None  of  them  has  any  present  interests 
in  any  mass  media  (R.  5062)  and  all  of  them  will  be  active  in 
the  operation  of  the  station  (R.  5058,  1f29).  Appellant’s  stock¬ 
holders  are:  an  engineering  graduate  and  printing  company 
owner,  with  various  business  interests  (appliances,  wholesale 
liquor  distributing,  etc.)  (Stein) ;  a  lawyer  with  a  long  record 
of  public  service,  both  in  and  out  of  government,  who  now  has 
a  residence  and  substantial  business  interests  in  Florida  (Fly) ; 
two  men  in  the  food  business  (Carpel  and  Mayer) ;  two  law¬ 
yers,  both  active  in  various  businesses,  especially  real  estate 
and  insurance  (Hall  and  Helliwell);  one  of  the  outstanding 
civic  leaders  in  Florida,  who  has  extensive  business  interests 
in  real  estate,  oil,  etc.  (Admiral  Leffler) ;  an  auto  distributor 
and  former  restaurant  owner  (Adeeb) ;  a  wholesale  hardware 
company  owner  (Farrey) ;  one  of  the  country’s  leading  dentists 
and  orthodontists  (Lunsford);  the  president  of  Tampa  Uni¬ 
versity,  a  noted  writer  and  lecturer  (Dr.  Nance) ;  the  founder 
of  the  citrus  by-product  industry  in  Florida  (Kuder) ;  a  man 
with  considerable  technical  and  programming  experience  in 
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television,  who  has  also  had  managerial  experience  (Mell) ;  a 
noted  country  editor  from  the  Lake  Okeechobee  country,  who 
is  also  an  expert  on  the  agriculture  of  the  Miami  area  (Luther 
Jones) ;  and  two  of  the  most  active  leaders  in  agriculture  in 
South  Florida,  who  also  have  extensive  interests  in  faking, 
real  estate,  etc.  (Chandler  and  Cooper) .  Stein  is  President,  Fly 
is  Chairman  of  the  Board,  and  these  two  plus  Mayer,  Hall, 
Leffler  and  Adeeb  are  Directors  (R.  4992-5000) . 

In  comparing  the  four  applicants,  the  Commission  conclud¬ 
ed  that  there  was  no  significant  difference  among  them!  as  re¬ 
gards  programming  proposals  (R.  5049-52) ;  preparation  bf  pro¬ 
posals  (R.  5050) ;  studios  (R.  5052) ;  equipment  (R.  5052) ;  staff¬ 
ing  (R.  5052);  and  civic  participation  of  the  principals  (R. 
5055). 

Trammell’s  role  as  both  consultant  to  NBC  and  chief  Execu¬ 
tive  officer  of  Biscayne,  which  would  be  an  NBC  affiliate,  was 
held  not  to  present  a  conflict  of  interest  which  should  have  an 
“adverse  effect”  upon  Biscayne  (R.  5060-61) . 

I 

The  significant  differences  found  as  between  Biscayne  bn  the 
one  hand  and  the  remaining  three  applicants  on  the  other  are 
discussed  below 5. 

1.  Local  residence  —  A  percentage  superiority  in  stockhold¬ 
ings  by  local  residents  was  held  to  yield  a  minor  preference 
in  favor  of  East  Coast  and  Sunbeam  over  Biscayne  and  South 
Florida,  though  all  applicants  made  a  substantial  shjowing 
(R.  5054-55). 

2.  Integration  —  Holders  (Trammell,  LeGate,  Scott)  of  22% 
of  the  stock  of  Biscayne  will  be  involved  in  the  day-to-day 
management  and  operation  of  its  station  for  80%  or  more  of 
their  time;  the  remaining  owners  will  not  be  active  (R.|  5058, 
1f29) .  Holders  of  100%  of  South  Florida’s  stock  will  be  active: 
15%  fulltime;  over  40%  at  least  half  time;  and  the  balance 
through  participation  up  to  several  hours  per  week  in  program¬ 
ming  and  other  functions  (R.  5058,  1[29).  Biscayne  was, (how¬ 
ever,  given  an  “important”  preference  on  the  ground  that  the 

5  A  unique  feature  of  this  case  should  be  noted:  findings  as  td>  rela¬ 
tive  merits  of  the  three  non-Biscayne  applicants  vis  a  vis  each!  other 
were  not  made;  the  comparisons  made  were  limited  to  those  be¬ 
tween  Biscayne  and  the  other  three. 
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kind  of  integration  presented  by  Biscayne  —  for  80%  or  more  of 
their  time  by  persons  who  had  prior  broadcast  experience  and 
records  of  civic  activity  —  was  alone  “meaningful”  and  was 
not  matched  by  the  other  applicants  (R.  5059).  The  proposal 
by  many  of  South  Florida’s  stockholders  to  devote  substantial 
time  to  programming  and  other  matters  through  committees 
already  formed  for  the  purpose  was  read  out  of  the  case  on 
the  ground  that  it  was  “largely  untested”  (R.  5059) . 

3.  Broadcast  Experience  —  Biscayne  was  the  only  applicant 
whose  stockholders  owned  broadcast  stations  (R.  5060).  On  a 
finding  that  “nearly  every  member”  of  Biscayne’s  board  of  di¬ 
rectors  had  had  “some  experience”  in  broadcast  matters  “from 
a  policy  standpoint”  as  officers  and  directors  of  the  broad¬ 
cast  stations  which  the  Cox  and  Knight  interests  control  in 
Miami,  the  Commission  concluded  that  the  “policy  decisions, 
reserved  to  a  board  of  directors  . . .  should  be  more  efficiently 
and  salutarily  made”  by  Biscayne’s  board  (R.  5060)  (Italics 
added) . 

4.  Past  broadcast  records  —  Biscayne  presented  evidence  on 
the  past  performance  of  the  Cox-Knight  two  AM  and  two  FM 
broadcast  operations  in  Miami;  it  resisted,  and  the  Examiner 
prevented,  any  inquiry  into  the  record  of  performance  of  any 
of  the  Cox-Knight  TV  and  radio  operations  outside  of  Miami 
(R.  906-12),  on  the  ground  that  since  the  stations  involved 
were  not  owned  by  Biscayne  or  by  a  controlling  stockholder 
of  Biscayne,  their  records  were  irrelevant  (R.  909-10).  The 
Commission  upheld  the  Examiner  on  the  ground  the  records 
of  the  non-Miami  TV  (or  radio)  operations  could  have  “little, 
if  any,  materiality”,  and  would  unnecessarily  protract  the 
hearing  (R.  5017) ,  in  view  of  the  data  presented  with  respect 
to  the  non-TV  operations  conducted  in  Miami.  As  regards  the 
Miami  stations,  the  Commission  concluded  that  their  “ overall 
record”  was  “good,  and  in  some  respects  superior”  (R.  5054) 
(Italics  added) .  Evidences  of  deficiency  in  educational  and  ag¬ 
ricultural  programming  were  excused  (R.  5053) . 

5.  Diversity  of  business  backgrounds  —  Biscayne’s  princi¬ 
pals  have  a  background  of  publishing  and  broadcasting,  where¬ 
as  the  principals  of  the  other  applicants  have  much  greater 
diversity  of  business  backgrounds  and  experience.  Accord¬ 
ingly,  each  of  the  non-Biscayne  applicants  was  given  an  un- 


differentiated  “slight”  or  “minor”  preference  against  Biscayne 
(R.  5055-56, 5066). 

6.  Diversification  of  control  of  media  of  mass  communication 
—  As  the  non-Biscayne  applicants  have  no  mass  media  connec¬ 
tions,  and  Biscayne  has  a  plethora,  both  locally  and  national¬ 
ly,  the  Commission  conceded  that  “there  can  be  no  question 
that  each  of  the  other  three  applicants  is  entitled  to  a  prefer¬ 
ence”  (R.  5062) .  But  this  conclusion  was  reached  only  as  part 
and  parcel  of  a  series  of  findings  that  the  many  and  powerful 
non-Miami  media  interests  of  Cox  and  Knight  were  of  “less  im¬ 
portance”  (R.  5064) ;  that  there  were  other  media  interests  (TV 
and  radio)  in  Miami  (R.  5062);  that  the  Cox-Knight  papers 
had  won  Pulitzer  prizes  and  did  not  have  a  record  of  preda¬ 
tory  practices  (R.  5065) ;  that  the  respective  Knight  and  Cox 
media  interests,  including  the  two  Miami  newspapers;  were 
“separately  controlled”  and,  in  Miami,  competitive,  and  hence, 
could  not  be  considered  “in  combination”  with  each  other  for 
purposes  of  the  diversification  issue  (R.  5064-65) ;  and  finally, 
that  “the  risk  of  concentration  of  control  in  the  Miami  area 
is  not  presented  in  the  clear  outlines  described  by  Biscjayne’s 
competitors”  (R.  5065) .  Not  considered  in  connection  with  this 
issue  was  the  relationship  of  NBC  to  Biscayne  through  its  con¬ 
sultant,  Trammell. 

In  final  summation  or  overall  judgment  of  the  competing 
preferences,  the  Commission  made  no  overall  determination 
upon  the  several  factors  bearing  upon  the  relative  reliability  of 
the  applicants.  Instead,  it  found  that,  because  Biscayne  had 
three  separate  “important”  preferences  (integration,  broadcast 
experience,  and  broadcast  records)  and  only  two  “minor”  in¬ 
feriorities  (local  residence  and  diversification  of  business  back¬ 
ground)  ,  Biscayne  had  the  “best  aggregate  qualifications”,  that 
“where  there  are  important  differences,  it  excels,  other  than 
upon  the  diversification  factor”  (R.  5066) .  Accordingly,  it  con¬ 
cluded  that  diversification 

“must  not  be  permitted  to  outweigh  the  selection  of 
the  applicant  most  fitted  to  bring  a  superior  television 
service  to  Miami”  (R.  5066) . 

STATUTES  INVOLVED 

The  relevant  portions  of  the  statutes  involved  are  setj  forth 
in  the  Appendix  to  this  Brief. 


STATEMENT  OF  POINTS 


I.  The  Commission  was  arbitrary  in  holding  that  there  were 
no  significant  differences  between  the  program  proposals  and 
policies  of  the  applicants. 

II.  The  Commission  was  arbitrary  in  giving  preferences  to 
Biscayne  for  integration  of  ownership  and  management,  for 
broadcast  experience,  and  for  past  broadcast  records  and  in  its 
application  of  these  and  other  reliability  factors. 

III.  The  Commission  was  arbitrary  in  its  application  (and 
abandonment)  of  the  diversification  principle. 

IV.  The  Commission  was  arbitrary  in  refusing  to  permit  in¬ 
quiry  into  the  performance  of  television  (and  radio)  stations 
outside  of  Miami  in  which  Biscayne’s  principals  hold  owner¬ 
ship  interests. 

V.  The  Commission  erred  in  failing  to  find  and  conclude 
that  the  Biscayne  proposal  constituted  a  violation  of  Sections 
3.35  and  3.240  of  the  Commission’s  Rules  and  the  Commission’s 
policy  underlying  those  rules. 

VT.  The  Commission  erred  in  allowing  Commissioner  Mack 
to  participate  in  the  Commission’s  deliberation  and  action, 
when  he  had  not  been  present  at  the  oral  argument. 

VII.  The  arbitrariness  of  the  rulings,  findings  and  conclu¬ 
sions  on  the  comparative  considerations  given  and  denied  so 
permeates  the  decision  as  to  deny  the  non-Biscayne  applicants 
a  fair  hearing  and  to  vitiate  the  decision  as  a  whole. 

SUMMARY  OF  ARGUMENT 

This  Appellant  here  claims  that  it  was  denied  a  fair  hearing 
by  the  administrative  agency  below,  that  it  was  not  given  the 
fair  comparison  with  the  applicant  selected  for  a  grant  to 
which  it  is  entitled  from  a  quasi- judicial  body  acting  in  a  ju¬ 
dicial  capacity.  This  claim  goes  beyond  the  assertion  that  the 
Commission  committed  reversible  error  by  its  separate  arbi¬ 
trary  rulings  and  findings,  though  the  proceedings  below 
abound  in  such  errors  at  about  every  stage  of  the  decisional 
process  with  respect  to  every  area  of  comparison.  The  grava¬ 
men  of  Appellant’s  complaint  is  that  the  Commission  was  so 
arbitrary  and  capricious  in  the  overall  —  by  the  consistently 
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unfair  comparison  which  it  gave  to  the  applicants  at  every 
stage  and  at  every  turn  —  that  Appellant  was  denied  a  fair 
hearing  and  that  the  decision  below  is  vitiated.  Indeed,  the 
individual  rulings  and  findings  are  merely  the  ingredients  of 
the  overall  arbitrary  result.  Administrative  discretion!  is  ad¬ 
mittedly  and  properly  broad,  and  a  court  should  not  substi¬ 
tute  its  own  judgment  on  matters  within  the  agency’s  purview. 
But  the  proceedings  below  are  beyond  the  pale;  the  sheer 
capriciousness  in  this  case  cannot  be  insulated  from  judicial 
correction  by  verbalization  of  any  formula  of  administrative 
discretion. 

By  far  the  most  obvious  and  outstanding  feature  pf  this 
case  is  the  emasculation  of  the  established,  fundamental  and 
hitherto  consistently-applied  doctrine  with  respect  to  promot¬ 
ing  diversification  of  control  of  mass  media  —  an  abandon¬ 
ment  of  principle  as  well  as  public  policy  solely  for  the  pur¬ 
poses  of  this  case.  But  this  abandonment  was  merely  the  cul¬ 
mination  of  the  whole  arbitrary  process  which  began  iat  the 
outset  of  the  hearing  with  the  ruling  which  restricted  ihe  in¬ 
quiry  into  the  past  broadcast  of  the  Cox-Knight  combine  to 
their  AM  operations  in  Miami  and  prevented  the  other  appli¬ 
cants  from  developing  the  Cox-Knight  records  in  their  many 
broadcast  operations  —  even  TV  operations  —  elsewhere.  The 
most  serious  obstacles  to  a  grant  to  this  combine  were  the 
many  important  and  long-established  public  policies  crystal¬ 
lized  in  the  Commission’s  own  precedents,  in  particuljar  the 
policy  favoring  diversification  of  control  of  mass  media  em¬ 
bodied  in  the  recent  McClatchy  case  6;  especially  was  this  so  in 
view  of  the  Examiner’s  findings  —  based  on  these  precedents 
—  which  put  Biscayne  last  on  every  comparative  test  kxcept 
broadcast  experience  (see  R.  4545) .  A  denial  of  Biscayne  —  a 
fortiori  compared  with  McClatchy  7  —  could  be  avoided,  there¬ 
fore,  only  by  assigning  a  merit  to  Biscayne  vis  a  vis  thej  other 
applicants  which  the  record  facts,  principle  and  precedent  de¬ 
nied  it.  This  transformation  was  accomplished  by  a  series  of 
arbitrary  ad  hoc  rulings  in  Biscayne’s  favor:  distorted  jappli- 

«  See  below  p.  35,  for  discussion  of  McClatchy  case. 

7  Appellants’  Brief  in  support  of  its  exceptions  to  the  Initial  Deci¬ 
sion  commenced  with  the  following  statement: 

“The  Commission  is  now  defending  the  McClatchy  decision 
in  court.  It  cannot  defend  that  decision  and  at  the  same  time 
affirm  the  Examiner  in  this  case”  (R.  6494). 
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cation  of  accepted  tests,  by  discriminatory  and  inconsistent 
rulings  and  comparisons,  by  unsupported  findings  and  conclu¬ 
sions,  by  magnifying,  even  multiplying,  Biscayne’s  assets  and 
minimizing  and  excusing  its  deficiencies,  by  capricious  disre¬ 
gard  of  precedent  and  paramount  public  policy  —  all  embod¬ 
ied  in  a  document  which  reads  more  like  a  brief  for  Biscayne 
(and  the  increased  concentration  of  control  of  mass  media  it 
represents)  than  like  a  fairly-reasoned  and  objective  appraisal 
by  a  quasi- judicial  body  of  the  record  facts  in  the  light  of  its 
own  long-established  application  of  the  “public  interest” 
standard. 


ARGUMENT 

L 

AT  ALMOST  EVERY  POINT  OF  COMPARATIVE  CONSIDERA¬ 
TION  OF  APPELLANT  AND  BISCAYNE,  THE  COMMISSION 
MADE  A  CHOICE  FAVORING  BISCAYNE  WHICH  WAS 

ARBITRARY 

A  comparison  of  competing  applicants  for  a  broadcast  fran¬ 
chise,  involves  a  consideration  of  the  following  matters: 

First ,  a  comparison  of  the  proposals,  particularly  the  program 
proposals,  which  the  applicants  have  submitted  as  the  service 
each  will  render  and  the  operation  it  will  conduct; 

Second,  a  comparison  of  the  reliability  of  each  applicant  to 
effectuate  its  proposal  and  to  continue  to  be  sensitive  to  local 
needs  and  interests; 

Third,  a  consideration  of  other  public  policy  considerations, 
such  as  promoting  the  diversification  of  control  of  mass  media 
in  the  locality  involved  and  the  diversifying  the  ownership  of 
broadcast  facilities  generally. 

The  comparison  which  the  Commission  gave  (or  failed  to 
give)  to  Biscayne  and  Appellant  in  each  of  these  areas  is 
considered  below. 

A.  The  Consideration  Given  to  the  Program  and  Policy  Pro¬ 
posals  Was  Arbitrary 

In  this  area  of  comparison,  the  Commission  concluded  (1) 
that  “the  substance”  of  the  policies  of  each  applicant  was 
“equivalent”  (R.  5049)  and  (2)  that  “no  significant  difference 
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exists  between  the  program  proposals  of  the  applicantsj  com¬ 
pared  one  with  another”  (R.  5052) . 

Lack  of  space  prevents  demonstration  that  the  Comniission 
was  arbitrary  in  failing  to  grant  South  Florida  a  majoii  pref¬ 
erence  over  Biscayne  in  this  basic  area  of  comparison.  Our 
complaint  in  this  area  is  therefore  restricted:  (a)  to  tljie  su¬ 
perficial  and  unrealistic  comparison  of  the  program  policies; 
and  (b)  to  the  fact  that  the  Commission  failed  to  compare 
the  program  proposals  —  in  spite  of  its  above-quoted  seem- 
ingly-comparative  conclusory  statement  that  there  was  no  sig¬ 
nificant  difference  between  them. 

Superficial  comparison  of  policies  —  A  mere  reading  of  the 
Biscayne  and  South  Florida  policies  (R.  3357,  et  seq.;  R.  3730, 
et  seq.)  shows  that  their  “substance”  is  obviously  different 
and  far  from  “equivalent”.  The  Biscayne  statement  is  —  as 
Trammell  himself  very  frankly  admitted  —  “the  usual  general 
statement  that  appears  in  program  codes  and  program  poli¬ 
cies”  and  is  “as  brief  as  possible”  (R.  949).  Except  for  brief 
references  to  agriculture  in  “southeast  Florida”  (R.  3359) 
and  to  “weather  programming”  (R.  3360),  the  Biscayne  poli¬ 
cies  are,  in  fact,  so  “usual”  that  they  apply  as  closely  to  Wash¬ 
ington,  D.  C.,  or  any  other  city,  as  they  do  to  Miami,  Florida. 
The  Biscayne  policy  statement  was  obviously  regarded  as  just 
another  routine  exhibit  for  the  hearing;  it  was  prepared  by 
Trammell  and  LeGate  (R.  1020-21)  and  was  never  considered 
or  even  approved  by  the  Biscayne  Board  of  Directors  8.  Neither 
John  S.  Knight  nor  James  M.  Cox,  Jr.  —  whose  policies  plain¬ 
ly  should  have  been  projected  here  —  had  anything  to  do  with 
its  formulation  or  adoption  (R.  1005-14,  1020-21,  1190-91, 11206- 
OS,  1215-16).  Indeed,  when  Knight  did  read  it,  he  had  |some 
reservations  about  it  (R.  1206-08) .  In  sharp  contrast,  the  South 
Florida  policy  statement  is  neither  “the  usual  general  kate- 
— 

8  Mr.  Trammell  gave  final  approval  to  the  various  programming 
and  other  proposals  contained  in  the  Biscayne  hearing  exhibits  some 
time  in  September-November,  1953  (R.  1025).  The  Biscayne  Board  of 
Directors  met  five  times  prior  to  the  hearing  (R.  1005).  Two  of  the 
meetings  were  after  September,  1953;  to  wit,  one  in  October  oir  No¬ 
vember  of  1953  and  one  in  January,  1954  (R.  1005).  At  neither  of 
these  meetings  were  the  Biscayne  proposals  that  were  presented  at 
the  hearing  approved  or  even  discussed  (R.  1012-13).  The  five  jmeet- 
ings  at  the  Biscayne  Board  dealt  only  with  contracts,  the  dual-radio 
station  problem,  physical  plans,  estimated  budgets  and  the  prospective 
hearing  schedule  (R.  1005-14). 
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ment”  nor  “brief*.  It  was  the  result  of  a  comprehensive  and 
laborious  project,  first  of  a  special  committee  from  the  stock¬ 
holders,  and  then  of  the  whole  stockholder  group  which  re¬ 
viewed  the  committee’s  work  and  formally  adopted  the  final 
policy  statement  (R.  1866-69,  2060-62,  2211-12,  3689).  It  was 
specifically  designed  to  apply  to  stated  needs  and  interests  of 
the  service  area;  it  is  concrete  throughout  and  commits  the 
station  to  recognize  and  to  give  programming  attention  to  at 
least  thirty-three  specific  problems  or  matters  of  concern  in 
the  Miami  area  (see  R.  3739).  The  Commission’s  complete  dis¬ 
regard  of  these  obvious  and  undeniably  significant  differences 
in  content  —  and  its  even  more  important  complete  disregard 
of  the  origin  and  background  of  each  policy  statement  —  were 
clearly  arbitrary. 

Failure  to  compare  program  proposals  —  South  Florida  had 
claimed  (R.  6668)  that  its  programming  was  superior  to  that 
of  Biscayne  and  the  other  applicants.  The  Commission,  how¬ 
ever,  never  got  beyond  finding  that 

“All  applicants  propose  a  commendable  amount  of  lo¬ 
cal  programming  and  have  achieved  a  well-balanced 
programming  proposal.” 

But,  as  this  Court  pointed  out  in  Plains  Radio  Broadcasting 
Co.  v.  F.C.C.,  85  App.  D.C.  48, 51, 175  F  (2d)  359, 362: 

“.  .  .  this  is  a  comparative  consideration,  and  the 
question  is  not  whether  the  applicant  will  present  a 
well-rounded  program  but  whether  its  proposals  will 
better  serve  the  public  interest  than  those  of  another 
applicant.” 

Throughout  its  discussion  on  programming  (R.  5050-52,  fl7- 
10) ,  the  Commission  indulged  in  a  parade  of  non-comparative 
opinions  as  to  “overall  balance”  (R.  5050),  the  adequacy  of 
hours  of  programming  (R.  5052),  the  sufficiency  of  surveys 
(R.  5052),  the  appropriateness  of  planning,  and  the  adequacy 
of  awareness  of  local  needs  and  interests  (R.  5052).  Then, 
after  this  series  of  non-comparative  evaluations,  the  Commis¬ 
sion  produced  a  non-sequitur  (R.  5052, 1fl0)  : 

“We  thus  conclude  that  no  significant  difference  exists 
between  the  program  proposals  of  the  applicants,  com- 


Sirjir 


The  arbitrariness  of  this  kind  of  “comparison”  is  obvious, 
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Telanserphone  v.  F.C.C.,  (App.  D.C.)  231  F(2d)  732,  739-  The 
blanket  assurance  in  paragraph  11  (R.  5052)  that  poixjits  of 
reliance  were  considered  can  stand  no  better. 

Furthermore,  even  the  non-comparative  conclusion  thalt  Bis- 
cayne’s  proposals  had  “overall  balance”  cannot  be  supported. 
Biscayne  has  two  major  deficiencies:  (1)  Biscayne  concededly 
proposed  “substantially  less”  agricultural  programming  than 
the  other  applicants  (R.  5050,  f7) ;  and  (2)  Biscayne  will  have 
no  local  live  programming  between  7:30  and  11:00  PM  (R. 
5051,  1f8)  —  it  will  “ride  the  network”9.  The  Commission 
excused  each  deficiency  with  the  question-begging  argument 
that  Biscayne’s  “overall  balance”  minimized  the  deficiency, 
forgetting  of  course  that  there  could  be  no  “overall  balance” 
unless  and  until  the  attention  to  agriculture  and  live  pro¬ 
gramming  was  adequate10.  But  even  more  importantly,  the 
comparative  significance  of  these  deficiencies  was  ignored, 

The  Commission  did  consider  —  but  not  comparatively  —  a 

point  regarding  the  South  Florida  programming  in  a  manner 

that  vividly  shows  how  pervasive  its  arbitrariness  was  in  this 

area  of  comparison.  South  Florida  had  requested  (R.  66061)  the 

Commission  to  find  that  it  proposed  a  large  number  of  iijnpor- 

— 

9  Biscayne  will  be  affiliated  with  NBC  (R.  5018,  fl23).  Mr.  Tram¬ 
mell,  former  NBC  president  and  currently  a  consultant  to  NBC  (R. 
4975-76)  testified  that  he  intended  to  carry  the  full  network  sched¬ 
ule  from  7:30  on  (R.  1015).  South  Florida,  on  the  other  hand,  pro¬ 
posed  seven  30-minute  local  live  programs  per  week,  plus  a  daily 
weekday  15-minute  local  news  program,  during  the  7:30-11:00  PM 
period  (R.  3774). 

10  The  Commission  also  attempted  a  number  of  other  arguments. 
On  Biscayne’s  inadequate  agricultural  programming,  the  Comniission 
asserted  that  “the  importance  of  agriculture  in  the  coverage  area  is 
not  emphasized  on  the  record”  (R.  5050).  Actually  the  importance 
of  agriculture  was  accepted  and  taken  for  granted  by  all  parties,  but 
was  emphasized,  in  particular  by  South  Florida,  whose  stockholders 
include  three  men  with  agricultural  pursuits  in  the  area:  a  j  noted 
country  editor  from  the  Lake  Okeechobee  country  (Jones),  and  two 
of  the  most  active  agricultural  leaders  in  south  Florida  (Chandler 
and  Cooper)  (R.  4997-98);  in  addition  the  founder  of  the  citrus  by¬ 
product  industry  (Kuder)  is  a  stockholder  and  will  be  active  in  South 
Florida’s  agricultural  programming  (R.  4998).  The  record  otherwise 
established,  and  Biscayne  itself  recognized,  the  importance  ofj  agri¬ 
culture  in  the  area.  Thus,  Biscayne,  m  one  of  the  only  two  respects 
in  which  its  policy  statement  avoided  the  perfunctory,  recognized 
the  needs  and  interests  of  agriculture  in  the  Miami  area  for  special 
programming  (R.  3359).  The  Miami  News,  a  Cox  paper,  has  an  Agri¬ 
cultural  Editor,  and  he  will  be  used  by  Biscayne  (R.  3161,  3173,  3185). 
And  when  the  manager  of  the  Cox  standard  broadcast  station  in  Mi¬ 
ami  was  called  upon  to  defend  its  poor  record  in  agricultural  pro¬ 
gramming,  he  sought  to  do  so,  not  by  denying  the  importance  of  agri- 


14 


tant  local  live  programs  which  had  not  previously  been  tele¬ 
cast  in  the  Miami  area  on  a  regular  basis.  The  Commission  re¬ 
fused  the  finding  on  the  astounding  ground  that 

“a  finding  as  to  these  programs  might  imply  that  other 
local  live  programs  of  South  Florida,  or  the  local  live 
programs  of  the  other  applicants  are  duplicative  of 
existing  television  programs  in  the  area,  which  would 
not  be  based  upon  the  record”  (R.  5031,  fn.  33) . 

South  Florida  submits  that  this  is  the  most  indefensible  argu¬ 
ment  to  come  under  this  Court’s  scrutiny  in  many  a  day.  What 
somebody  might  improperly  infer  from  the  requested  finding 
is  patently  not  a  proper  ground  for  its  denial  where  it  is  oth¬ 
erwise  supported  by  the  record  —  as  the  requested  finding 
here  clearly  was  (R.  1915-16)  u. 


culture,  but  by  invoking  extenuating  circumstances  to  excuse  the 
paucity  of  the  programming  (R.  1146-48). 

On  Biscayne’s  total  lack  of  live  programming  between  7:30  and 
11:00  PM,  the  Commission  resorted  to  three  irrelevant  “confession 
and  avoidance”  arguments;  First,  the  argument  that  Biscayne’s  pro¬ 
posal  was  “far  from  barren”  (R.  5051)  in  local  live  programming 
between  6:00  and  7:30  PM,  even  if  true,  is  irrelevant  to  South  Flori¬ 
da’s  claim.  It  is  common  knowledge  that  evening  time  after  7:30  is 
the  top  viewing  time;  that  network  option  hours  run  from  7:30  to 
10:30  (R.  1015)  is  sufficient  proof  of  this.  The  attempt  to  eliminate 
this  time  period  from  significance  by  declaring: 

‘The  exceptors  would  limit  our  consideration  to  the  7:30  to 
10:30  PM,  or  8  to  11  PM  hours  for  reasons  which,  while  pro¬ 
pitious  to  them,  are  not  valid  in  the  Commission’s  judgment” 

(R.  5051) 

is  again  one  of  those  arbitrary  edicts  proscribed  by  Telanserphone 
Inc.  v.  F.C.C.,  (App.  D.C.),  231  F(2d)  732,  735. 

The  second  argument,  that  Trammell  had  testified  that  Biscayne 
“would  feel  free  to  preempt  network  time  to  permit  the  programming 
of  outstanding  and  unusually  important  local  events”  (R.  5051)  is  also 
irrelevant  to  a  question  of  difference  between  the  regular  program¬ 
ming  proposed  by  the  applicants.  Moreover,  ignoring  the  fact  that 
this  testimony  was  an  after-thought  by  Mr.  Trammell  when  he  was 
being  cross-examined  (R.  1015),  the  Commission  also,  of  course,  ig¬ 
nored  the  ruling  of  this  Court  that  conclusions  on  issues  of  this  kind 
“certainly  cannot  be  supported  by  [an  applicant’s]  naked  promises 
to  repair  whatever  deficiencies  may  appear”,  W.  S.  Butterfield  The¬ 
atres,  Inc.  v.  F.C.C.,  (App.  D.C.)  Slip  Opinion,  p.  13  (1956). 

The  third  Commission  argument  that  “no  applicant  should  be  pen¬ 
alized  for  its  planning  of  its  proposals”  (R.  5051)  merely  makes  ex¬ 
plicit  that  the  Commission  has  improperly  abdicated  its  duty  to  make 
comparisons  on  significant  points. 

11  South  Florida  had  also  called  attention,  in  its  claim  for  pro¬ 
gramming  preference  (R.  6668)  to  its  “Channel  7  Reports”  program 
(R.  6669)  along  with  many  other  programs;  the  Commission  singled 
out  this  one  program  as  though  South  Florida  were  claiming  a  prefer¬ 
ence  for  it  alone  (R.  5051);  then,  the  Commission  refused  a  prefer¬ 
ence  because  an  evaluation  would  entail  deciding  “the  extent  of  local 
viewing  interest”  in  the  program  (R.  5051).  “Local  viewing  interest” 
was  irrelevant;  the  only  relevant  question  was  the  comparative  one  of 
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B.  The  Consideration  Given  to  Reliability  and  the  Individual 
Factors  Pertinent  Thereto  Was  Arbitrary 

The  second  area  of  comparison  of  competing  applicants 
concerns  their  reliability  to  effectuate  their  proposals  and 
to  continue  to  be  sensitive  and  responsive  to  community  [needs. 
The  decision  of  more  comparative  cases  has  turned  on  fac¬ 
tors  in  this  area  than  in  any  other,  unless  it  be  the  diversi¬ 
fication  of  control  of  mass  media.  A  proper  and  fair  appraisal 
of  the  pertinent  record  facts  and  a  proper  and  fair  considera¬ 
tion  of  the  resultant  preferences  in  this  area  are  crucial. 

Over  the  years,  the  Commission  has  recognized  a  number 
of  factors  or  qualities  in  applicants,  and  their  owners,  which 
bear  upon  their  reliability 12. 

"1 

whether  this  plus  its  other  programs  entitled  Appellant  to  superiority 
on  the  basis  of  tests  applied  every  day  by  the  Commission,  as  shown 
by  its  awarding  of  preferences  on  the  basis  of  individual  programs  in 
other  comparative  cases.  The  Tribune  Co.,  9  RR  719,  770c-770e,  770h, 
aff’d  sub.  nom.  Pinellas  Broadcasting  Co.  v.  F.C.C.  (App.  D.Q.)  230 
F(2d)  204;  WMBD,  Inc.,  11  R.R.  533,  605  (Conclusions,  518(e))  (1956). 

12  “We  rely  on  several  factors  here  as  guideposts  or  presumptions 
for  determining  which  applicant  is  more  likely  to  carry  out  its  pro¬ 
posal  and  remain  alert  to  the  area’s  needs.  Such  factors  include  local 
residence,  civic  participation,  and  diversification  of  background  of 
the  participating  stockholders:  All  these  factors  give  assurance  of  an 
insight  into  the  ever-changing  needs  and  desires  of  the  area  and,  in 
the  case  of  local  residence,  an  opportunity  for  continuing  supervision 
of  the  extent  to  which  the  station  is  meeting  those  needs.  This  be¬ 
comes  particularly  true  when  integration  of  ownership  and  manage- 
ment  is  found:  Such  integration  not  only  provides  some  assurance 
that  program  proposals  and  policies  enunciated  in  hearings  before 
the  Commission,  will  be  carried  out,  but  also  goes  to  the  very  root 
of  continuous  operation  in  the  public  interest.  There  are  other  factors 
that  may  be  of  significance  here,  such  as  careful  planning  and  prep¬ 
aration  for  the  proposed  operation,  the  fact  that  one  applicant’s  staff 
is  more  familiar  with  the  community,  or  the  know-how  gained  from 
prior  broadcasting  experience. 

“The  foregoing  factors  become  less  determinative  or  critical  when 
a  record  establishing  the  applicants’  past  performance  is  available. 
WJR,  The  Goodwill  Station,  Inc.,  9  RR  227;  Hearst  Radio,  Inc i,  6  RR 
994.  The  weight  to  be  attached  such  a  record  depends  on  the  showing 
made  in  each  case.  Thus,  an  outstanding  operational  record  may  be 
shown  to  have  continued  over  many  years  —  even  with  a  change  of 
general  managers,  or  extensive  supervision  may  be  demonstrated 
to  be  responsible  for  an  excellent  record,  or  a  favorable  past  record 
with  respect  to  several  stations.  It  should  also  be  pointed  that  the 
criteria  noted  in  the  prior  paragraph  are  not  to  be  disregarded  even 
where  a  past  record  is  available:  In  the  WJR  and  Aladdin  (9  RR  1) 
cases  where  such  a  record  was  considered,  weight  was  also  given  to 
such  factors  as  participation  of  the  principals  in  the  day-to-day!  opera¬ 
tion  and  the  integration  of  ownership  and  management.  For  ‘factors 
such  as  these  and  local  residence  are  important  from  the  long  range 
viewpoint  of  giving  assurance  of  continued  insight  into  the  area’s 
changing  needs  and  thus,  continued  operation  in  the  public  interest” 
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(a)  Residence  in  the  community  where  the  station  is  locat¬ 
ed,  because  it  promotes  interest  in  and  knowledge  of  the  com¬ 
munity  and  its  needs  and  the  extent  to  which  a  station  is 
meeting  them; 

(b)  Civic  activities  in  that  community,  because  they  pro¬ 
vide  the  means  for  knowing  community  needs,  and  furnish  an 
earnest  of  the  sense  of  public  service  responsibility  of  the  par¬ 
ticipants  involved; 

(c)  Diversity  of  business  background  in  the  community, 
because  it  provides  a  cross-section  of  community  life  and  thus 
a  variety  of  viewpoint  and  community  contacts; 

(d)  Business  experience,  particularly  broadcast  experience 
and  record,  because  experience  provides  know-how  in  opera¬ 
tion  and  a  broadcast  record  in  the  past  indicates  how  well 
present  proposals  will  be  carried  out  and  how  the  proposed 
operation  will  be  conducted. 

(e)  Integration  of  ownership  with  management,  because  the 
greater  the  participation  of  the  owners  in  day-to-day  opera¬ 
tion,  the  greater  the  assurance  that  policies  and  proposals  of 
those  owners  will  be  carried  out; 

(f)  Other  aspects  of  the  background  and  qualifications  of 
an  applicant  and  its  participants  which  may  bear  on  their  re¬ 
liability. 

It  is  clear,  as  a  matter  of  principle  and  plain  common  sense, 
and  well  established  as  a  matter  of  administrative  practice 
that  the  particular  quality  of  a  stockholder  advanced  to  show 
reliability  (be  it  local  residence,  or  civic  activities,  or  business 
background,  or  broadcast  experience  of  something  else)  is  not 
important  per  se ;  its  importance  and  weight  vary  with  the 
extent  to  which  it  is  brought  to  bear  upon  the  proposed  op¬ 
eration.  Thus,  “there  is,  substantively  speaking,  no  logic  or 
reason  for  taking  into  account  the  local  residence  of  stock¬ 
holders  who  have  not  been  shown  to  be  participants  in  any 
way  in  the  station’s  operation”,  The  Radio  Station  KFH  Com- 


Tampa  Times  Company,  10  RR  77,  132,  aff’d  (App.  D.C.)  230  F(2d) 
224.  The  Commission  has  recognized  that  a  newcomer  of  course  has 
no  broadcast  record  and  hence  can  be  judged  only  on  the  factors  of 
local  residence,  civic  participation  and  integration  of  ownership  and 
management;  see  The  Radio  Station  KFH  Co.,  11  RR  1,  103-04  (Till). 
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party,  11  RR  1,  107-08,  Of  14).  “The  civic  activities  of  a  stock¬ 
holder  are  of  only  the  most  tenuous  value  as  a  measure  of 
how  well  an  applicant  will  operate  in  the  public  interest  unless 
the  stockholder  has  a  voice  in  the  station’s  management  and 
operation”,  Scripps-Howard  Radio,  Inc.,  11  RR  985,  1042  (1f22) . 
Similarly,  a  desirable  business  background  of  a  stockholder 
who  will  put  it  to  use  in  the  day-to-day  operation  obviously 
means  more  than  such  a  background  in  one  who  will  leave 
the  operation  to  others. 

The  importance  of  the  integration  factor,  however,  is  that 
by  its  nature  it  is  desirable  per  se;  it  is  beneficial  if  stock¬ 
holders,  independent  of  any  specific  qualities  they  may  have, 
participate  actively  in  the  operation: 

“the  basic  reason  for  comparing  degree  of  integratioiji 
of  management  and  ownership  is  the  presumption  of 
greater  probability  that  proposed  promises  will  be  car¬ 
ried  out  by  an  applicant  whose  beneficial  owners  take 
an  active  part,  over  an  applicant  whose  owners  will 
not  participate  actively  in  the  management  of  a  sta¬ 
tion”  The  Tribune  Company,  9  RR  719,  770b-770c,  aff  d 
(App.  D.C.)  230  F  (2d)  204. 

These  then  were  the  traditional  tests  on  the  basis  of  Which 
the  Commission  had  to  appraise  the  relative  reliability  of  the 
several  applicants  before  it.  The  pertinent  facts  should  be 
briefly  recalled. 

As  shown  above  (pp.  3,  5),  holders  of  42%  of  Biscayne’s 
stock  reside  in  Miami,  including  Trammell  (15%),  a  resident 
for  one  year;  and  holders  of  48%  (Cox,  Knight)  reside  there 
substantial  time  each  year.  Half  of  the  directors  and  officers 
reside  there  (R.  4975-82) ;  more  than  half  the  directors  (Tram¬ 
mell,  McDowell,  Cox  and  Reinsch)  have  never  engaged  in  j  civ¬ 
ic  activities  in  Miami  (R.  4975-77,  4979-81).  Only  Tramjnell 
(President  and  director)  and  the  Manager  and  Chief  Engi¬ 
neer  of  the  Cox  Miami  radio  station  (LeGate  and  Scott)  —  prep¬ 
resenting  22%  of  Biscayne’s  stock  —  are  to  devote  any  time 
to  the  day-to-day  operation  of  the  proposed  station,  or  had 
anything  to  do  with  preparing  the  TV  proposal  (except!  for 
Uridge,  a  Knight  employee  and  5%  stockholder,  who  will  have 
nothing  to  do  with  the  TV  station  (R.  4984) . 

On  the  other  hand  (pp.  4-5  above),  holders  of  65%  of  Ap- 
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pellant,  South  Florida’s  stock  (12  of  the  16  stockholders)  re¬ 
side  in  the  Miami  area;  all  but  Mell  (2.17%)  have  been  active 
in  civic  affairs  there  (R.  4993,  4995-98) .  Five  of  the  six  officers 
and  directors  (all  except  Fly)  are  Miami  residents  (R.  4992). 
Of  the  remaining  four  stockholders,  one  (Carpel-16%)  has 
spent  substantial  time  there  each  year  and  is  becoming  a  full¬ 
time  resident;  and  if  a  grant  is  received,  Nance  (2.17%)  will 
move  from  Tampa  to  Miami,  and  Fly  (13%)  will  reside  there 
half  the  time.  All  of  South  Florida’s  stockholders,  officers 
and  directors  will  be  active  in  the  station  operation:  Mayer 
(an  officer  and  director),  Mell  and  Nance  (15%),  full  time; 
Fly  and  Stein  (Chairman  of  the  Board  and  President,  re¬ 
spectively,  and  each  directors)  half  time;  and  the  most  of  the 
remaining  eleven  stockholders  (45%)  will  participate  directly 
in  programming  and  other  operational  matters  through  specific 
committees,  on  a  regular  basis  up  to  four  hours  per  week  (R. 
3710).  Of  the  stockholders,  Fly  has  had  considerable  experi¬ 
ence  in  the  broadcast  industry  as  Chairman  of  the  FCC  and 
an  attorney  (R.  4993-94)  and  will  devote  half  his  time  to  day- 
to-day  operations;  Mell,  who  has  had  substantial  operating 
television  experience  will  serve  full  time  as  Assistant  Station 
Manager  (R.  4999);  Nance,  an  educator,  will  be  full  time 
Public  Service  Director  (R.  4997) . 

Local  Residence,  Civic  Participation  and  Integration 

Applying  these  established  criteria  of  local  ownership,  civic 
activities  and  integration  of  ownership  with  management  (see 
above  pp.  15-16)  to  the  foregoing  facts,  the  Examiner  found 
Appellant,  South  Florida,  superior  to  Biscayne  in  each  area. 
The  superiority  is  obvious.  Indeed,  Biscayne  was  held  by  the 
Examiner  to  rank  last  among  the  applicants  in  each  of  these 
three  areas  (R.  4545,  1[10).  And  the  Commission’s  own  Broad¬ 
cast  Bureau  approved  these  preferences  (R.  4551-68) . 

Part  and  parcel  of  the  grant  to  Biscayne,  however,  was  the 
reversal  of  the  Examiner’s  findings  in  these  important  areas 
of  comparative  reliability.  This  was  accomplished  not  by  the 
application  of  the  accepted  criteria,  described  above  (p.  16)  to 
the  facts  of  record  in  an  impartial  way.  It  was  accomplished 
by  arbitrary  and  inconsistent  procedures:  first,  by  giving  each 
of  the  tests  an  application  which  was  favorable  to  Biscayne 
but  which  was  just  the  opposite  of  the  correct  application  as 
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established  by  the  Commission  itself;  and,  second,  by  apply¬ 
ing  the  revised  integration  test  so  as  to  take  account  of  |  only 
some  of  the  pertinent  facts  —  those  most  favorable  to  Biscayne. 

First,  the  tests  relating  to  local  ownership,  civic  activities, 
and  integration  were  distorted  so  as  to  minimize  Biscayne’s 
obvious  inferiority  and  magnify  its  assets  in  each  of  the  three 
fields. 

i 

The  Commission’s  appraisal  of  the  applicants  with  respect  to 
local  ownership  and  civic  activities  consisted  of  adding  up  the 
amount  of  stock  held  by,  and  the  number  of  directors  anp.  of¬ 
ficers  who  were,  Miami  residents  and  active  in  civic  affairs 
(R.  5054-55,  H16-22),  without  any  consideration  of  the  extent 
of  participation  by  each  in  the  station’s  operation.  It  conclud¬ 
ed  that  as  to  local  ownership  Biscayne  was  “slightly  infeprior” 
to  East  Coast  and  Sunbeam,  but  superior  to  South  Floridh  (R. 
5055),  and  that  as  to  civic  activities,  there  was  no  significant 
difference  between  the  applicants  (R.  5055).  These  conclu¬ 
sions,  it  is  submitted,  are  wrong  even  under  the  mechanical 
test  applied 13. 

The  vice  of  the  decision,  however,  is  that  —  to  Biscayne’s 
benefit  —  the  Commission  completely  ignored  at  this  f>oint 
that  the  significance  of  local  ownership  and  civic  activities 
varies  directly  with  the  extent  to  which  the  possessors  of  these 
desirable  qualities  bring  them  to  bear  upon  the  station’s 
service  by  participating  in  its  operations.  And,  on  thatj  the 
true  basis  of  the  tests,  South  Florida  is  even  more  plainly 
and  markedly  superior  to  Biscayne.  Thus,  the  only  partici¬ 
pants  in  Biscayne  to  have  any  active  connection  with  its  pro¬ 
posed  station  are  holders  of  22%  of  its  stock,  including  one 
— 

13  Thus,  full-time  Miami  residents  own  a  far  greater  proportion  of 
South  Florida’s  stock  than  Biscayne’s  and  constitute  a  larger  propor¬ 
tion  of  its  officers  and  directors  (see  pp.  3-5,  17-18).  The  distinction 
between  a  “residence”  in  a  pleasure  resort  like  Miami,  no  matter  how 
long,  and  “home”  in  Ohio  in  the  case  of  Cox  and  Knight  cannot  be 
ignored.  The  importance  of  the  distinction  is  to  be  seen  in  the  fact 
that  Cox,  despite  the  fact  that  he  has  spent  a  majority  of  his  time  in 
Miami  since  1949,  has  absolutely  no  record  of  civic  activity  there  (R. 
4979-80).  No  more  can  the  Commission  properly  shut  its  eyes  to  the 
fact  that  Biscayne  is  dominated  by  business  interests  whose  centier  of 
gravity  is  certainly  not  in  Miami,  but  in  Michigan,  Ohio  and  Chicago, 
where  their  major  business  activities  are  carried  on. 

Similarly,  a  majority  of  Biscayne’s  directors  (Trammell,  Cox,i  Mc¬ 
Dowell  and  Reinsch)  have  no  record  of  civic  activity  in  Miami,  where¬ 
as  only  one  of  South  Florida’s  directors  (Fly)  has  no  such  record 
(R.  4975-77,  4979-81,  4993-94). 
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officer-director,  Trammell  (15%)  with  one  year  of  residence, 
and  no  record  of  civic  work,  in  Miami;  and  LeGate  and  Scott, 
each  holding  3%%  of  the  stock.  The  other  Biscayne  stockhold¬ 
ers,  officers  and  directors  who  have  either  a  Miami  residence 
or  a  record  of  civic  activity  are  going  to  have  no  connection 
with  day-to-day  operations.  In  contrast,  all  of  South  Florida’s 
stockholders  presently  residing  in  or  near  Miami  (holding  82% 
of  the  stock)  and  five  of  its  six  officers  and  directors  —  almost 
all  with  some  record  of  civic  activity,  and  many  with  outstand¬ 
ing  records,  in  Miami  —  are  going  to  be  active  in  the  station’s 
operation  (see  above  pp.  17-18) . 

The  vice  of  the  Commission’s  inconsistency  is  compounded 
when  its  decision  on  the  matter  of  integration  is  considered, 
because  on  that  point  also,  the  Commission  reversed  its  field 
to  Biscayne’s  advantage  (R.  5056-59,  ^24-31) .  Integration  in 
Biscayne,  as  noted,  is  limited  to  22%  of  its  stock.  In  the  case 
of  South  Florida,  however,  integration  will  be  fulltime  by 
holders  of  15%  of  its  stock  and  one  officer-director  (Nance, 
Mell  and  Mayer) ;  half-time  by  the  two  principal  executives, 
including  the  single  largest  stockholder,  holding  together  over 
40%  of  the  stock  (Stein,  Fly) ;  and  an  appreciable  amount  of 
time  will  be  devoted  on  a  regular  basis  by  the  holders  of  most 
of  the  remaining  45%  of  the  stock. 

Application  of  the  well-established  meaning  of  this  most 
important  comparative  criteria  —  that  of  amount  of  stock 
ownership  represented  in  active  participation  (see  above  p. 
16)  —  would  clearly  have  produced  a  preference  against  Bis¬ 
cayne,  as  the  Examiner  found  (R.  4542-45).  The  Commission, 
however,  avoided  such  an  application  and  instead  gave  a 
“qualitative”  meaning  to  the  test  which,  as  shown  just  be¬ 
low,  was  the  equivalent  of  the  only  type  of  integration  Bis¬ 
cayne  had. 

Second,  the  preference  accorded  Biscayne  on  “ integration ” 
rests  upon  an  arbitrary,  two-fold  limitation  upon  the  scope  of 
the  area  of  comparison. 

As  shown,  on  the  factors  of  local  residence  and  civic  activi¬ 
ties,  by  dealing  in  terms  of  amount  only  of  stock  owned  and 
the  number  of  directors  and  ignoring  the  extent  of  participa¬ 
tion  in  the  station  by  all  the  stockholders  and  directors  in- 
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volved,  only  a  “minor”  preference  against  Biscayne  was  re¬ 
linquished.  On  the  integration  factor,  despite  Biscayne!s  ob¬ 
vious  inferiority  under  the  accepted  meaning,  the  Commission 
concluded  that  Biscayne  because  of  the  qualities  of  its!  inte¬ 
grated  personnel,  presented  “integration  in  the  highest  degree 
of  quality”  and  that  the  other  applicants  lacked  the  same  type 
of  integration  (R.  5059).  This  tour  de  force  was  achieved  by 
two  highly  arbitrary  devices;  by  taking  into  account  only  (1) 
the  characteristics  of  broadcasting  experience  and  civic  activi¬ 
ties  of  the  integrated  personnel,  and  (2)  the  integrated  person¬ 
nel  who  would  devote  80%  or  more  of  their  time  to  operations. 
In  other  words,  the  Commission  said  that  the  only  type  of  in¬ 
tegration  which  was  significant  was  the  type  of  integration 

Biscayne  had  M. 

_ 

14  Even  in  the  restricted  area  of  comparison  in  which  the  Commis¬ 
sion  operated,  the  favorable  findings  as  to  the  “quality”  of  Biscayne’s 
integration  are  not  supported  by  all  the  facts  of  record  and,  indeed, 
were  made  without  considering  all  the  facts. 

First,  one  of  the  three  stockholders  making  up  the  Biscayne  integra¬ 
tion  relied  upon  by  the  Commission  is  Scott,  the  Cox  employee  and 
3Vz%  stockholder,  who  will  be  Chief  Engineer  of  the  TV  statioiii.  But 
the  integration  of  the  Chief  Engineer  has  no  relationship  to  any  point 
at  issue  in  this  case.  As  the  Commission  itself  states  (R.  5056),  the 
importance  of  integration  derives  from  its  tendency  to  “assure  con¬ 
tinuing  effective  action  ...  in  carrying  out  .  .  .  program  proposals”. 
There  is  no  issue  here  involving  a  comparison  of  equipment,  of  facili¬ 
ties,  of  technical  abilities  or  any  other  engineering  matter.  In  fact,  all 
the  applicants  have  been  found  to  be  technically  qualified  (R.  226-28); 
and  the  Commission  found  nothing  to  choose  between  them  with  re¬ 
spect  to  ability  to  hire  staff,  build  facilities  and  otherwise  effectuate 
their  respective  proposals  (R.  5052). 

Second,  considerations  bearing  upon  the  relevancy  and  weight  of 
the  civic  backgrounds  of  Scott  and  Trammell  are  ignored.  Even  if 
Scott’s  engineering  integration  were  of  significance,  the  Commission 
can  derive  none,  as  it  attempts  to  (R.  5059),  from  whatever  limited 
record  of  civic  activity  may  be  attributed  to  him  (R.  4983-84).  As 
noted,  the  comparative  issue  involved  here  is  one  of  reliability  to  ef¬ 
fectuate  program  proposals.  The  “civic  backgrounds”  of  the  integrated 
stockholders  is  important,  because,  as  the  Commission  itself  says  (R. 
5056): 

“thereby  the  greater  force  of  effectuation  produced  by 
meaningful  owner-participation  is  supplemented  by  a  greater 
likelihood  that  local  live  programming  specifically  adaressefi 
to  civic  needs  and  interests  will  be  heeded  and  implemented.” 

In  the  absence  of  any  showing  that  Scott  is  going  to  participate  in 
programming,  there  is  no  basis  for  a  finding  that  a  chief  engineer’s 
civic  background  is  “meaningful”.  Nor  can  the  Commission  fairly 
fail  to  note  and  appraise  the  complete  absence  in  Trammell  of  any 
civic  activity  in  Miami  itself  (R.  4975-77). 

Third,  with  respect  to  the  “experience”  factor  which  is  so  mudh  re¬ 
lied  upon,  neither  LeGate  nor  Scott  has  had  any  “television  broad¬ 
cast”  experience  (R.  4983-84)  —  a  field  whose  differences  from  stand¬ 
ard  broadcasting  the  Commission  in  other  circumstances  is  wont  to 
emphasize;  (see  e.g.,  Sacramento  Broadcasters,  Inc.,  10  RR  615,  642h 
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It  is  not,  to  be  sure,  inappropriate  for  the  Commission  to 
take  into  account  the  qualities  or  characteristics  of  the  inte¬ 
grated  stockholders.  In  fact,  such  consideration  would  seem  to 
be  mandatory  for  a  “meaningful”  decisional  process.  Other 
things  being  equal,  it  is  more  desirable  to  have  full  time  rath¬ 
er  than  part  time  participation,  and  to  have  participation  by  a 
stockholder  with  a  business  background  which  will  be  help¬ 
ful  for  the  job  to  be  performed  rather  than  by  a  stockholder 
without  any  such  experience.  But  plainly  in  making  such  an 
appraisal,  the  Commission  cannot  limit  itself  to  those  persons 
and  those  qualities  as  to  which  Biscayne  happens  to  have  a  su¬ 
periority.  The  Commission’s  obligation  is  to  make  an  overall 
evaluation  of  the  entirety  of  each  applicant’s  integration  pro¬ 
posal  as  against  the  entire  integration  proposal  of  the  other  ap¬ 
plicants  in  order  to  determine  how  much  assurance  of  reli¬ 
ability  can  be  obtained  from  each  of  the  integration  proposals. 

To  take  the  qualities  of  integrated  personnel  first,  the  Com¬ 
mission  limited  itself  to  broadcast  experience  and  civic  back¬ 
grounds.  This  cannot  be  justified.  If  the  qualities  of  the  inte¬ 
grated  personnel  are  to  be  included  in  the  consideration  of  the 
integration  factor,  then  all,  not  just  some  of  the  “meaningful” 
qualities  possessed  by  the  integrated  stockholders  must  be 
considered.  Thus,  the  fact,  length  and  nature  of  local  resi¬ 
dence  of  the  active  stockholders  is  certainly  a  relevant  consid¬ 
eration  to  the  “quality”  of  integration  presented;  so  are  di- 

(1160),  aff’d,  (App.  D.C.)  13  R.R.  2194;  (R.  5011)  —  in  contrast  to 
the  extensive  operational  experience  in  TV  of  South  Florida’s  inte¬ 
grated  stockholder  (Mell)  (R.  4999). 

Finally,  even  more  serious  is  the  failure  to  evaluate  the  “meaning¬ 
fulness”  of  the  national  network  experience  of  Trammell  to  his  posi¬ 
tion  “at  the  helm”  of  an  independent  local  TV  station  serving  local 
needs  and  advertisers.  In  many  respects,  not  only  are  the  manage¬ 
ment  problems  of  the  two  (network  and  local  affiliate)  widely  dif¬ 
ferent,  but  their  interests  are  diametrically  opposed.  Furthermore,  in 
finding  integration  of  the  “highest  quality*  represented  by  Trammell, 
the  Commission  did  not  even  consider  the  obvious  potential  conflict 
of  interest  presented  by  Trammell  serving  as  a  consultant  for  the  na¬ 
tional  network  at  the  same  time  he  is  “running  the  show”  for  a  local 
station  which  is  affiliated  with  that  network  —  a  relationship  which 
literally  determines  not  merely  whether  the  local  TV  station  makes 
money,  but  whether  it  survives.  It  should  be  noted  that  the  later  sep¬ 
arate  discussion  about  Trammell’s  consultant  contract  (R.  5060-61, 
H35)  does  not  cover  the  point  under  discussion  here.  It  is  not  a  ques¬ 
tion  here  of  whether  Trammell’s  dual  allegiances  should  have  an 
“adverse  effect”  upon  Biscayne’s  application,  but  whether  Trammell’s 
integration,  especially  as  he  is  to  “run  the  show”,  can  properly  be  re¬ 
garded  as  “of  the  highest  degree  of  quality”  without  at  least  consider¬ 
ation  of  the  admitted  potential  conflict  of  interest 
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versity  of  business  background,  executive  and  administrative 
experience  and  public  service  in  areas  other  than  standard 
broadcasting,  and  absence  of  any  limiting  ties  to  mass-media 
monopolies. 

Now,  as  to  the  integrated  personnel  considered.  The  Com¬ 
mission  finds  “meaningful”  only  the  substantially  fulltime 
(80%  or  more)  participation  presented  by  Trammell  apd  Le- 
Gate  of  Biscayne.  Certainly,  there  is  no  magic  in  80%  partici¬ 
pation.  Any  participation  by  a  stockholder  is  relevant  to  “in¬ 
tegration”;  and  any  participation  by  stockholders  with  a  de¬ 
sirable  quality  is  pertinent  to  the  “quality  of  integration”. 

As  shown  above  (p.  17) ,  the  amount  of  integration  Biscayne 
presents  is  limited  solely  to  Trammell,  LeGate  and  Scott! ;  and 
so  its  quality  is  limited  to  their  characteristics15.  On  the 
other  hand,  the  amount  of  integration  presented  by  South 
Florida  involves  all  its  stockholders  in  varying  degrees;  and  its 
quality  includes  the  characteristics  of  all  of  them  to  the  ex¬ 
tent  they  are  brought  to  bear  upon  the  station’s  operation. 
There  can  be  no  question  that  a  proper  overall  evaluatipn  of 
the  entire  integration  proposal  of  both  applicants  shows  not 
only  that  South  Florida’s  stockholders,  directors  and  officers 
are  going  to  spend  more  time  in  active  participation  than  Bis- 
cayne’s,  but  that  their  desirable  indicia  of  reliability  are  going 
to  be  brought  to  bear  upon  operations  to  a  far  greater  extent 
than  in  the  case  of  Biscayne. 16. 

The  Commission  is  able,  in  the  face  of  these  facts,  to  find 
Biscayne’s  integration  more  “meaningful”  only  by  arbitrarily 
ignoring  those  qualities  and  those  integrated  personnel  which 
do  not  conform  to  Biscayne’s  type  of  integration.  Thus,  iiidicia 
of  reliability  other  than  broadcast  experience  and  civijc  ac¬ 
tivities  are  not  considered.  And  the  substantial  participation 

15  See  above,  p.  21,  note  14,  as  to  relevance  and  weight  of  the  ex¬ 
perience  and  civic-record  characteristics  of  Trammell,  Scott  and  Le- 

16  In  terms  of  amount  only,  Biscayne’s  22%  stockholder-integration 
for  80%  or  more  of  the  time  is  plainly  less  than  the  South  Florida 
integration  of  15%  for  all  of  the  time  and  40%  for  half  of  the  time, 
entirely  apart  from  not  inconsiderable  participation  by  its  remaining 
(45%)  stockholders.  Similarly,  tested  by  officer-director  responsibili¬ 
ty,  South  Florida’s  integration  is  obviously  superior:  Biscayne  has  an 
80%  of  the  time  President-director  who  is  but  one  of  seven  directors 
and  five  officers;  South  Florida  has  a  Vice-President-directorj,  full 
time,  and  the  two  chief  executive  officers  and  directors  each  half  tim^ 
—  representing  half  of  the  directors  and  a  majority  of  the  officers  — 
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by  Appellant’s  stockholders,  with  local  residence  and  good  civ¬ 
ic  records,  in  programming  and  other  operational  matters 
through  committees  is  read  out  of  the  case  on  the  ground  that 
“we  are  unable  to  draw  from  them  any  assurance  since  as 
yet  they  are  largely  untested”  (R.  5059) .  Whose  proposals  have 
been  tested? 17  Actually,  participation  by  South  Florida’s 
stockholders  has  already  been  substantially  implemented  and 
“tested”  in  the  preparation  of  its  proposal 18.  This  unsupported 
rejection  of  an  important  proposal  by  a  responsible  applicant 
is  the  type  of  arbitrary  edict  this  Court  has  proscribed  (TeZ- 
anserphone,  Inc.  v.  F.C.C.,  (App.  D.C.)  231  F  (2d)  732, 735) . 

The  short  of  the  matter  is  that  in  considering  the  local  resi- 


again  apart  from  substantial  activity  by  the  remaining  officers  and 
directors. 

Finally,  in  terms  of  qualities  brought  to  bear  upon  the  operation  by 
integrated  personnel,  Biscayne  has  only  standard  broadcast  experi¬ 
ence  which  South  Florida  lacks  (and  therewith  connections  with  mass 
media  of  which  South  Florida  is  free).  But  South  Florida  has  a  rec¬ 
ord  of  public  service  in  the  broadcasting  field  in  its  Chairman  of  the 
Board  and  13%  stockholder  (Fly),  extensive  actual  TV  operating  ex¬ 
perience  in  its  assistant  general  manager  (Mell)  and  an  exceptional 
educational  background  in  its  Public  Service  Director  (Nance).  In  ad¬ 
dition,  the  benefits  of  local  residence,  diversity  of  business  back¬ 
ground  and  other  desirable  business  and  professional  experience  of 
active  stockholders  will  be  brought  to  bear  in  actual  station  service 
in  very  great  measure  by  South  Florida,  whereas  Biscayne  will 
either  not  bring  these  qualities  to  bear  at  all,  or  to  a  very  limited 
extent.  In  the  case  of  civic  activities,  among  Biscayne’s  integrated  per¬ 
sonnel,  only  LeGate  (a  3  %%  stockholder)  has  any  record  in  Miami 
which  will  be  brought  to  bear  upon  programming  in  any  way.  In 
contrast,  in  addition  to  the  civic  activities  of  its  full  and  half  time 
stockholder  participants,  South  Florida  will  bring  the  outstanding 
civic  records  of  its  remaining  stockholders,  including  three  directors, 
to  bear  upon  actual  operations  through  their  participation  in  specific 
committees  handling  various  aspects  of  programming  and  communi¬ 
ty  contacts  —  certainly  a  highly  desirable  and  effective  manner  in 
which  to  exploit  this  “meaningful”  quality  in  contrast  to  the  almost 
complete  lack  of  activity  by  the  Cox  and  Knight  principals. 

17  More  particularly,  has  Biscayne’s  belated  proposal  (R.  1015)  to 
recapture  time  from  the  network  for  outstanding  local  events  during 
prime  evening  viewing  time  been  “tested”  at  all?  Has  Trammell’s 
proposal  (R.  987)  to  resolve  his  own  conflict  of  interest  in  a  way 
beneficial  to  the  public  as  well  as  Biscayne  been  “tested”?  (See  above, 
p.  14,  note  10  and  p.  22,  note  14). 

18  Participation  of  the  principals  in  preparation  of  the  TV  pro¬ 
posal  is  an  excellent  test  of  the  “meaningfulness”  of  an  integration 
proposal.  Thus,  Biscayne’s  proposal  was  left  to  Trammell  and  LeGate 
(R.  937,  1008-13,  1206)  substantially  aided  by  NBC  personnel  (R.  1017- 
21,  1024-26).  In  contrast.  South  Florida’s  whole  stockholder  group 
participated  extensively  in  preparation  of  its  proposals  (see  pp.  11-12 
above).  In  the  case  of  South  Florida,  contrary  to  Biscayne,  the  exe¬ 
cution  and  implementation  of  policies  will  be  largely  in  the  hands  of 
those  who  have  the  power  to  make  them,  as  well  as  those  who  made 
them. 
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dence  —  civic  participation  —  integration  factors  the  Commis¬ 
sion  cannot  be  permitted  to  blow  hot  and  cold  as  it  may  suit 
Biscayne’s  convenience.  It  cannot  treat  the  local  residence  and 
civic  activities  of  the  vast  majority  of  Biscayne’s  stockholders 
(including  the  two  unquestionably  dominant  interests!  in  the 
corporation  —  Cox  and  Knight)  who  are  going  to  have  abso¬ 
lutely  nothing  to  do  with  day-to-day  operation  of  the  station 
in  one  place  in  its  decision  as  having  the  same  force  and  ef¬ 
fect,  the  same  “meaningfulness”,  as  the  local  residence  and 
civic  activities  of  the  South  Florida  stockholders  who  jare  all 
going  to  be  substantially  active  in  the  operation,  on  the  ground 
that  on  those  two  tests  only  the  amount  and  not  the  extent  of 
integration  (or  participation)  by  the  stockholders  involved  is 
important;  and  then,  in  considering  the  “integration”  factor, 
select  only  the  qualities  of  civic  background  and  broadcast 
experience  and  participants  only  for  80%  or  more  of  thle  time 
on  the  ground  that  now  they  alone  are  “meaningful”  in|  terms 
of  the  “quality”  of  integration.  Such  a  procedure  is  substantial 
error.  That  it  is  also  peculiarly  beneficial  to  Biscayne  ijn  both 
of  its  convolutions  makes  it  both  discriminatory  and  ihighly 
arbitrary. 

Broadcast  Experience  and  Record 

The  Commission  granted  Biscayne  two  preferences,  one  for 
“broadcast  experience”  (R.  5060)  and  one  for  “broadcast  rec¬ 
ords”  (R.  5053-54)  —  both  on  account  of  the  principals  |in  the 
Cox-Knight  groups. 

“Broadcast  experience”  per  se  is  a  neutral  factor  anjd  pro¬ 
vides  little,  if  any,  assurance  that  promises  will  be  carried  out. 
It  encompasses  “know-how”,  obtained  “through  participation 
in  broadcast  operations”  ( Radio  Station  KFH  Co.,  11  RR  1, 112) 
and  is  to  be  distinguished  from  the  “much  more  important 
and  allied  aspect  —  the  applicant’s  record  of  performance  in 
obtaining  such  experience”  ( Tampa  Times  Co.,  10  RR  7[7,  137, 
affd  (App.  D.C.)  230  F  (2d)  224) .  A  meritorious  record  of  past 
performance  is  generally  regarded  as  the  best  indication  that 
promises  will  be  carried  out  (e.g..  Radio  Station  KFH  Co., 
supra,  at  103,  Ifll) . 

In  awarding  the  preference  to  Biscayne  because  of  the  broad¬ 
cast  background  of  its  principals,  the  Commission  madei  clear 
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that  ability  to  effectuate  the  respective  proposals  was  not  in¬ 
volved.  Each  of  the  four  applicants  was  found  not  only  to  be 
technically  qualified  (R.  226-28),  but  to  have  the  necessary 
equipment,  studios,  and  ability  to  hire  the  necessary  staff, 
“adequately  to  cany  out  its  programming  proposals”  (R.  5052) . 

A  review  of  what  the  Commission  did  here  reveals  that  it 
made  three  preferences  for  Biscayne  grow  where  only  two  had 
grown  before,  and  that  the  preferences  for  broadcast  experi¬ 
ence  and  records,  under  the  circumstances  here  presented,  rest 
upon  the  most  tenuous  of  grounds  and  were  given  a  signifi¬ 
cance  wholly  out  of  proportion  to  the  record  facts  relied  upon 
to  support  them. 

The  radio  background  of  Biscayne’s  principals  was  drawn 
upon  for  the  preference  for  integration  of  ownership  (Tram¬ 
mell,  LeGate  and  Scott)  with  management  which,  it  will  be 
recalled,  was  based  primarily  on  their  “broadcast  experience” 
(see  above,  p.  21) .  That  background  was  also  drawn  upon  for 
a  second  preference  for  the  “good  and  in  some  respects  superi¬ 
or”  past  broadcast  records  of  the  standard  broadcast  stations 
of  the  Cox  and  Knight  interests  in  Miami  alone  (R.  5053-54). 
Thus  already  used  up  are  the  “operating  and  management 
experience”  and  the  “quality”  of  the  “record  of  performance” 
in  the  Biscayne  principals’  broadcast  backgrounds. 

Whence  came  the  third  preference?  The  Commission  created 
a  new  preference  for  the  Biscayne  principals  on  the  “policy” 
or  directorial  level,  which  is  derived  partly  from  the  fact  of 
“experience”  in  the  sense  of  “know-how”  (see  R.  5060,  1(32) 
and  partly  from  the  “quality”  of  “experience”  in  the  sense 
of  “past  broadcast  records”.  The  Commission  found  that  each 
applicant  would  have  “able”  directors,  who  were  “persons 
of  considerable  business  and  professional  experience”  (R. 
5060) .  But  it  went  on  to  embrace  the  fact  that  “nearly”  every 
Biscayne  director  has  had  “some”  experience  in  broadcast 
matters  “from  a  policy  standpoint”  and  that  Cox,  the  two 
Knights,  and  Mahoney  (four  of  Biscayne’s  seven  directors) 
were  directors  and  officers  of  the  Cox-Knight  Miami  stations 
“ whose  records  sustain  the  capable  trusteeship  of  these  di¬ 
rectors  and  officers t*  (R.  5060)  (Italics  added) .  This  it  used  to 
grant  Biscayne  a  third  preference  for  broadcast  experience 
because  Biscayne’s  board  of  directors  would  be  able  to  make 
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policy  decisions  "more  efficiently  and  salutarily”  thaiji  the 
boards  of  the  other  applicants  (R.  5060)  (Italics  added).  Thus 
Biscayne  is  presented  with  preferences  both  for  the  ability  to 
make  “efficient  and  salutary”  policy  decisions  because  of  the 
policy-making  experience  of  its  directors  in  stations  “yhose 
records  sustain”  their  “capable  trusteeship”,  and,  for  the  Isame 
records  of  past  performance  of  those  same  stations,  •whose 
principals  are  the  same  Biscayne  principals. 

This,  it  is  submitted,  is  overworking  the  broadcast  back¬ 
ground  of  the  Biscayne  principals.  The  Commission  has  gone 
to  the  well  once  too  much.  That  the  well  has  been  exhausted 
is  evident  from  a  review  of  the  actual  facts  of  record,  yhich 
show  that  the  “some  experience”  of  the  six  officers  and  direc¬ 
tors  of  the  Knight  and  Cox  stations  amount  to  little,  if  any¬ 
thing,  more  than  the  fact  they  held  such  offices.  Moreover,  as 
shown  above  (p.  11)  these  same  directors  have  not  thiis  far 
brought  their  policy-making  experience  to  bear  even  h}i  the 
TV  policy  statement;  and  with  Trammell  “running  the  show” 
(R.  1004-05) ,  this  appears  to  be  a  fair  measure  of  their  partici¬ 
pation  in  the  future 19.  Under  such  circumstances,  the  support 
for  a  preference  to  Biscayne  for  the  “experience”  and  “past 
broadcast  records”  of  the  six  Cox-Knight  directors  is  flimsy, 
indeed. 


19  The  seven  Biscayne  directors  are  John  and  James  Knight j  Cox, 
McDowell,  Reinsch  and  Mahoney,  in  addition  to  Trammell  (R.  4975). 
James  Knight  and  McDowell  are  officers  and  directors  of  WQAM, 
the  Knight  station  in  Miami  (R.  4980-81),  but  the  record  is  completely 
silent  as  to  any  participation  by  them  in  the  station  other  than  that 
they  are  officers  and  directors.  John  Knight  made  clear!  that 
WQAM’s  operation  is  handled  by  its  manager,  Uridge  (a  5%  Biscayne 
stockholder),  even  to  the  making  of  WQAM’s  policies;  that  Knight 
does  not  even  look  at  the  application  for  renewal  of  license  (R.  1193, 
1205-06).  Whatever  experience  and  credit  for  past  record  is  to  be  de¬ 
rived  from  WQAM’s  operation,  therefore,  belongs  to  Uridge,  and]  he  is 
not  a  director  and  will  have  nothing  to  do  with  the  operation  of  the 
proposed  TV  station. 

Cox,  Reinsch  and  Mahoney  are  directors  or  officers  of  WIOD,  the 
Cox  station  in  Miami  (R.  4979-81),  but  the  record  is  also  silent  as  to  the 
participation  of  Reinsch  or  Mahoney  in  the  policy  making  or!  pro¬ 
gramming  of  WIOD.  Cox’s  participation  is  limited  to  occasional  dis¬ 
cussions  with  the  station’s  manager,  LeGate  (R.  1236),  and  he  is  not 
familiar  with  the  station’s  day-to-day  programming  (R.  1231)1  The 
principal  credit  for  whatever  record  WIOD  has  made  is  LeGate’s; 
he,  holding  3%%  of  Biscayne’s  stock,  is  to  be  manager,  but  not! a  di¬ 
rector  or  officer  of  Biscayne. 

Certainly  on  this  record,  neither  the  experience  or  past  broadcast 
record  of  these  officers  and  directors,  nor  their  contributions  tb  the 
policies  or  other  aspects  of  the  operations  of  Biscayne’s  TV  station 
can  be  regarded  as  “meaningful”. 
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Moreover,  no  matter  how  the  records  of  the  Cox  and  Knight 
standard  broadcast  stations  in  Miami  may  be  described  20,  the 
refusal  of  the  Commission  and  Biscayne  to  allow  an  inquiry 
into  the  many  TV  as  well  as  standard  broadcast  stations  of  the 
Cox-Knight  interests  elsewhere  (R.  553-66,  975-76,  1191-93, 
1128-34,  1223-34)  not  only  seriously  undermines  whatever 
weight  might  be  placed  upon  the  Miami  records,  but  is  so  ob¬ 
viously  an  unfair  and  arbitrary  procedure  as  itself  to  be  re¬ 
versible  error.  The  Commission’s  attempt  to  justify  this  trun¬ 
cated  record  on  the  ground  that  the  other  applicants  had  the 
duty  to  establish  a  prima  jade  case,  misses  the  point.  Since 
Biscayne  contended  that  the  Commission  could  rely  on  its 
television  proposals  because  the  AM  operations  of  its  princi¬ 
pals  in  Miami  had  good  records,  it  is  certainly  relevant  and 
material  to  Biscayne’s  claim  of  reliability  to  examine  what 
those  principals  had  done  in  the  area  of  television  station  oper¬ 
ation  itself.  That  these  operations  were  outside  Miami  makes 
them  no  less  important. 

The  Commission’s  attitude  on  this  point  is  all  the  more  sur¬ 
prising  and  arbitrary  in  view  of  its  many  holdings  as  to  the 
greater  relevance  of  TV  experience;  (e.g.  Radio  Station  KFH 
Co.,  11  RR  1,  112,  1f22) ;  and  as  to  the  differences  in  program¬ 
ming  problems  and  opportunities  between  TV  and  radio  (e.g., 
Sacramento  Broadcasters,  Inc.,  10  RR  615,  642h,  ^[60,  ajfd. 
(App.  D.C.)  13  R.R.  2194.  Indeed,  this  distinction  was  invoked 
in  this  very  case  by  both  Biscayne  and  the  Commission  to  ex¬ 
plain  the  disparity  between  what  the  Cox  and  Knight  radio 
stations  in  Miami  had  done  in  educational,  agricultural  and 
discussion  programming  and  what  Biscayne  was  proposing  in 
these  areas  for  television  (R.  5011, 5053) . 

Foreclosing  what  is  so  obviously  a  highly  important  area 
from  inquiry  and  predicating  a  preference  for  Biscayne  solely 

20  It  is  to  be  noted  that  the  Commission  described  it  not  as  “out¬ 
standing”  (as  it  has  in  other  cases;  see  eg.  Oregon  Television,  Inc.  9 
HR  1401,  1449,  Ull,  aff’d  sub.  nom.  Columbia  Empire  Telecasters,  Inc. 
v.  F.C.C.,  (App.  D.C.).  228  F(2d)  459;  McClatchy  Broadcasting  Com¬ 
pany,  9  RR  1190,  1220f,  H9,  aff’d  January  27,  1956,  13  R.R.  2067,  re¬ 
hearing  denied,  October  18,  1956  (App.  D.C.)  but  as  a  record  which 
“overall”  was  “good,  and  in  some  respects  superior”  (R.  5054).  Of 
course,  not  expressed  but  implicit  in  the  statement  is  that  the  record 
was  also  in  some  respects  inferior;  actually,  the  records  of  both  the 
Cox  and  Knight  stations  show  deficiencies  in  educational  and  agri¬ 
cultural  programming  (R.  5053).  The  Broadcast  Bureau  found  the 
records  pedestrian,  and  no  more  than  “satisfactory”  (R.  4564). 
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upon  the  broadcast  records  of  AM  stations  in  Miami  &  arbi¬ 
trary.  The  technical,  procedural  grounds  invoked  by  the  Com¬ 
mission  to  excuse  this  arbitrariness  cannot  be  supported. 

C.  The  Consideration  Given  to  Policy  Favoring  Diversification 
of  Control  of  Mass  Media  and  its  Emasculation  fox;  Pur¬ 
poses  of  This  Case  Alone  Were  Arbitrary 

The  unique  and  most  outstanding  feature  of  this  case  is  that 
the  winning  applicant  represents  the  greatest  concentration 
of  the  most  powerful  local  (and  national)  media  interests  ev¬ 
er  to  come  before  this  Commission  in  a  comparative  casej.  The 
Cox-Knight  interests  already  have  newspaper  monopolies  in 
Miami,  Atlanta,  Akron,  Dayton  and  Springfield,  Ohio;  daily 
papers  in  Chicago  and  Detroit;  eight  AM  and  FM  stations  in 
Miami,  Atlanta  and  Dayton  and  a  substantial  interest  iii  AM 
stations  in  Akron  and  Chicago;  and  finally  four  TV  statiojns  in 
Atlanta  (one  of  three),  Dayton  (one  of  two),  Akron  (the1  only 
station),  and  Chicago.  And  in  Miami  itself,  Cox  and  Knight 
own  the  only  two  daily  newspapers  and  two  of  the  three  domi¬ 
nant  AM-FM  radio  stations,  each  of  which  is  affiliated  wfth  a 
national  network.  Added  to  this  concentration  of  media  con¬ 
trol  is  Trammell,  recently  NBC  President  and  presently  (con¬ 
sultant  to  its  AM  and  TV  networks.  In  contrast,  no  partici¬ 
pant  in  any  of  the  other  applicants  has  any  mass  media  in¬ 
terest  of  any  kind. 

I 

The  principle  favoring  diversification  of  the  control  of  mjedia 
of  mass  communication  is  deeply  rooted  in  our  democratic  way 
of  life.  Learned  Hand  has  described  it  well  in  U.S.  v.  Associ¬ 
ated  Press,  52  F.  (Supp.)  362, 372  (S.D.N.Y.,  1943) : 

i 

“. . .  the  dissemination  of  news  from  as  many  different ! 
sources,  and  with  as  many  different  facets  and  colors  j 
as  is  possible  (is)  one  of  the  most  vital  of  all  general 
interests  .  .  .  That  interest  is  closely  akin  to,  if  indeed 
it  is  not  the  same  as,  the  interest  protected  by  the  i 
First  Amendment;  it  presupposes  that  right  conclu-  j 
sions  are  more  likely  to  be  gathered  out  of  a  multitude  ! 
of  tongues,  than  through  any  kind  of  authoritative  se-  j 
lection.  To  many  this  is,  and  always  will  be,  folly;  but  j 
we  have  staked  upon  it  our  all  ...  it  is  only  by  cross  i 
lights  from  varying  directions  that  full  illumination 
can  be  secured.” 

It  is  not  open  to  question  that  the  other  applicants,  by 


i 


30 


demonstrated  qualifications  of  their  principals  and  quality  of 
their  proposals,  represent  desirable,  indeed  commendable,  al¬ 
ternatives  to  Biscayne.  Yet  the  Commission  has  further  con¬ 
centrated  the  control  of  mass  media  in  the  important  Miami 
area  by  awarding  to  Biscayne  a  new  important  medium  of  mass 
communications  —  one  of  three  commercial  VHF  TV  stations, 
and  as  the  NBC  affiliate,  one  of  the  two  dominant  TV  stations 
in  Miami. 

To  be  sure,  the  Commission  granted  “a  preference”  to  Bis- 
cayne’s  competitors  (R.  6062,  ^[36)  on  the  factor  of  diversifica¬ 
tion,  but  it  immediately  proceeded  to  blunt  its  force  and  mini¬ 
mize  its  significance  by  a  series  of  arbitrary  rulings  and  find¬ 
ings  (R.  5062,  ^[37-44)  and  wound  up  almost  completely  emas¬ 
culating  the  principle  itself  in  deference  to  the  antithetical  and 
monopoly-building  factor  of  “broadcast  experience”. 

The  Commission  attempts  to  create  a  basis  for  practically 
ignoring  the  non-Miami  elements  of  the  Cox-Knight  concen¬ 
tration  of  control  by  equating  a  finding  of  “less  importance” 
than  the  Miami  elements  (R.  5064)  with  their  “unimportance”, 
and  then  undertakes  to  neutralize  the  remaining  Miami  ele¬ 
ments  on  the  basis  of  their  benevolence  21  (R.  5065).  Even  if 
these  non-local  media  interests  —  because  they  are  not  all  in 
an  area  adjacent  to  Miami  —  are  of  “less  importance”  than  the 
Miami  interests,  that  does  not  minimize  the  Biscayne  inferiori¬ 
ty  on  that  account.  No  matter  what  inverse  reasoning  is 
sought  to  be  applied,  the  very  substantial  non-Miami  media  in¬ 
terests  in  major  cities  of  the  eastern  United  States  of  the  Cox- 
Knight  principals  cannot  but  accentuate  materially  (not  re¬ 
duce)  the  disadvantage  under  which  they  labor  because  of  the 
tremendous  concentration  of  control  which  they  have  over 
mass  media  in  Miami  alone  ( Enterprise  Company,  9  RR  816, 
818n-818q,  rev’d.  other  grounds .  (App.  D.C.)  231  F(2d)  708). 
Even  without  the  Miami  media  interests,  Biscayne  would 
stand  charged  with  a  substantial  and  significant  inferiority 


21  Incidentally,  shuttling  the  Biscayne  non-Miami  interests  and  ac¬ 
tivities  in  and  out  of  the  case  as  its  needs  dictate  is  itself  arbitrary; 
reference  should  be  made  to  the  important  preference  given  Biscayne 
on  integration  because  of  the  unique  experience  and  civic  record  of 
Mr.  Trammell  in  New  York  City  (See  above  p.  21).  The  Commission 
also  went  out  of  its  way  to  give  the  Cox-Knignt  interests  a  boost  be¬ 
cause  two  of  their  four  TV  stations  (Akron  and  Chicago)  are  UHF 
(R.  5065,  fn.  39)  —  a  consideration  hardly  pertinent  to  diversification. 
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under  established  Commission  policy  on  the  basis  of  the  TV 
interests  of  its  principals  in  other  markets  alone22  (j Finger 
Lakes  Broadcasting  System ,  11  FCC  528,  546;  WJR,  The  Good¬ 
will  Station ,  Inc.,  9  RR  227,  260b,  revyd  on  other  grounds, 
W.  S.  Butterfield  Theatres,  Inc.,  v.  F.C.C.,  (App.  D.C.)  13  R.R. 
2175. 

Of  still  greater  importance  is  the  fact  that  the  Commission, 
in  its  minimizing  efforts,  arbitrarily  attenuated  the  signifi¬ 
cance  of  the  mass  media  interests  of  Cox  and  Knight  in  “Miami 
by  seeking  to  separate  them  from  the  applicant  Biscayne  it¬ 
self  and  from  each  other  23.  It  does  not  take  two  mass-lmedia 
interested  stockholders  —  and  the  dominant  stockholders  at 
that  —  to  show  that  a  media-connected  stockholder  caniiot  be 
insulated  from  an  applicant  itself.  Short  shrift  was  given  such 
an  attempt,  even  in  the  case  of  a  minority-newspaper  jstock- 
holder  in  WKRG-TV,  Inc.,  10  RR  225, 2681  fl[115) : 

“In  paragraph  100  we  considered  an  assertion  that 
Press  Register  is  a  minority  stockholder  with  no  pow¬ 
er  to  shape  the  plans  and  policies  of  MobileTelevision. 

We  observe  that  this  argument  of  non-participation  by 
Press  Register  cannot  be  used  to  lessen  the  signifi¬ 
cance  to  be  attached  to  its  communications  interests: 

The  stock  ownership,  the  representation  on  the  boaild 
of  directors,  etc.  would  still  be  present  and  the  poten¬ 
tial  for  substantial  influence  would  be  undiminishedr 

(See  also  Memorandum  Opinion  and  Order,  Oregon  Television, 
Inc.,  9  RR  1455,  1456e,  affd  sub.  nom.  Columbia  Empire  Tele¬ 
casters,  Inc.  v.  F.C.C.,  (App.  D.C.)  228  F(2d)  459  where  de¬ 
cisive  weight  was  given  to  the  media  connection  of  a  minority 
stockholder  even  though  it  was  found  to  have  such  a  “small 
voice”  in  the  television  station  that  its  past  excellent  broad¬ 
cast  and  newspaper  records  were  held  to  be  almost  insignifi¬ 
cant)  . 


22  The  Broadcast  Bureau  made  this  point  forcefully  (R.  4564-65), 
but  it  was  completely  ignored  by  the  Commission. 

23  Whenever  the  existing  media  interests  pertinent  to  Biscayne  |  were 
stated,  the  Commission  was  careful  to  note  that  Biscayne  presently 
had  no  such  interests  and  would  have  only  one  AM-FM  —  “in  com¬ 
petition  with”  many  others  —  and  one  TV  —  “in  competition  with” 
others  —  and  that  it  was  “ separate ”  stockholders  of  Biscayne  who 
“separately”  owned  and  controlled  the  only  two  local  daily  newspa¬ 
pers  (as  well  as  mass  media  interests  elsewhere)  (R.  5062,  5064,  5065, 
fl37,  33, 43,  44). 
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While  acknowledging,  at  least  in  one  place  (R.  5063;  but  see 
R.  5064  in  distinguishing  McClatchy )  that  such  a  distinction 
between  stockholders  and  applicant  need  not  be  made,  the 
Commission,  as  a  key  part  of  its  holding  on  diversification, 
does  insist  that  the  Cox  and  Knight  interests: 

. .  may  not  be  considered  in  combination  in  the  light 
of  the  evidence  adduced  at  the  hearing”  (R.  5065) . 

This  evidence  consisted  only  of  testimony  that  the  two  news¬ 
papers  had  been  competitors  and  would  remain  so  (R.  1187, 
1218,  1241).  This  is  a  far  cry  from  the  findings  favorable  to 
Biscayne  on  broadcast  experience,  civic  activities,  past  broad¬ 
cast  record  (see  above  pp.  20,  25)  where  there  was  no  attempt 
to  or  even  inclination  to  subdivide  Biscayne  into  the  applicant 
and  two  separate  and  competing  stockholders.  For  purposes  of 
those  factors,  the  individual  Biscayne  principals  were  regard¬ 
ed  as  presenting  not  only  integration  of  the  “highest  degree  of 
quality”  but  broadcast  experience  which  would  produce  more 
“efficient  and  salutary”  policy  decisions  (R.  5087,  5060).  Can 
Biscayne’s  two  dominant  stockholders  be  regarded  as  part  of 
a  highly  effective  team  for  one  purpose  and  as  isolated  com¬ 
peting  businesses  for  another? 

The  dangers  to  competition,  from  a  close  association  of  com¬ 
petitors  like  that  proposed  here  in  Biscayne  by  the  two  news¬ 
papers,  are  obvious.  In  fact,  the  Commission  recognized  and 
acted  upon  that  very  principle  in  another  connection  in  this 
case.  On  its  own  motion,  it  questioned  the  qualifications  of 
Biscayne  to  obtain  a  TV  station  so  long  as  Cox  and  Knight 
each  owned  a  radio  station  in  Miami  (R.  226-28) ,  and  as  a  con¬ 
dition  to  the  grant  of  Biscayne  required  that  the  Knight  sta¬ 
tion  in  Miami  be  disposed  of  to  strangers  before  Biscayne’s  TV 
station  can  go  on  the  air  (R.  5067).  The  principle  thus  imple¬ 
mented  is  of  much  greater  significance,  and  its  application  a 
fortiori,  to  the  two  Cox-Knight  Miami  newspapers,  since  there 
are  a  number  of  other  and  competing  radio  stations  in  Mi¬ 
ami,  but  there  are  only  two  daily  newspapers. 

Furthermore,  the  question  here  is  not  just  one  of  competi¬ 
tors  between  two  businesses.  For  here  we  are  concerned  with 
channels  of  mass  communication  and  the  selection  and  editing 
of  news  and  formulation  of  opinion.  The  increase  in  concen- 
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tration  of  control  in  this  field  from  the  participation  byi  either 
the  Cox  or  Knight  interests  in  one  of  the  two  dominant  TV 
stations  in  Miami  is  formidable  enough.  The  Commission’s 
apparent  conclusion  that  the  matter  ends  there  and  that  the 
problem  is  not  intensified  by  the  participation  of  both  thje  daily 
newspapers  in  the  same  television  station  cannot  be  accepted. 
In  view  of  the  community  of  dominant  interests  and  contin¬ 
ued  association  in  the  same  TV  station  —  a  property  of  great 
importance  and  value  —  there  certainly  is  a  danger  that  these 
two  newspapers  may  increasingly  accommodate  their  inter¬ 
ests,  activities  and  viewpoints  to  each  other  and  indeed  jof  the 
TV  station  and  both  newspapers,  one  to  the  other.  The  joint 
stake  which  Cox  and  Knight  have  in  the  TV  station  may  well 
so  affect  their  interests  that  the  viewpoints  expressed  in  the 
daily  newspapers  will  not  be  as  divergent  as  they  have  been 
in  the  past. 

Perhaps  the  most  important  of  all  of  the  arbitrary  and  er¬ 
roneous  measures  employed  to  depreciate  the  coin  of  diversi¬ 
fication  is  the  failure  to  take  into  account  the  highly  impor¬ 
tant  contribution  NBC  and  Trammell  make  to  its  weight.24. 
Trammell  resigned  as  President  of  NBC  to  become  President 
and  chief  executive  officer  of  Biscayne,  but  is  paid  $25,000  a 
year  by  NBC  to  serve  as  its  consultant  in  all  aspects  of  its 
operations,  and  is  required  by  NBC  not  to  compete  against  it 
or  to  do  anything  that  conflicts  with  its  interests  (R.  979-33, 
991-1004, 1027-35). 

NBC,  of  course,  is  a  multiple  owner  of  AM,  FM  and  TV  sta¬ 
tions  in  the  major  cities  of  the  country,  and  it  operates  ja  na¬ 
tional  network,  furnishing  programs  to  many  independent  af¬ 
filiates  across  the  country.  The  plan  from  the  outset  was  that 
only  Trammell  would  be  concerned  with  the  actual  operation 
of  the  proposed  television  operation,  that  he  was  “to  rut  the 
show”  (R.  1004-05) ,  and  that  Biscayne  would  be  affiliate^  with 
NBC  (R.  3345-46).  Can  anyone  doubt,  under  these  circum¬ 
stances,  that  the  NBC  affiliation  is  anchored  effectively  to  Bis- 
cayne’s  station;  that  both  the  station  and  the  network  are  re- 

-4This  is  an  entirely  different  point  from  that  considered  |at  R. 
5060-61;  involved  there  was  not  the  impact  of  Trammell’s  relations 
to  NBC  upon  diversification,  but  whether  operation  of  a  station!  by  a 
network  official  created  such  a  conflict  of  interest  as  to  reflect  ad¬ 
versely  upon  the  applicant  involved. 


moved  from  the  affiliation  market  in  Miami;  and  that  an  ef¬ 
fective  alliance  between  NBC  and  Biscayne  has  thus  been  ce¬ 
mented?  The  unadorned  facts  make  plain  that,  with  interest 
in  both  station  and  network,  Trammell  will  be  concerned  with 
accommodating  the  interests  of  one  to  those  of  the  other;  that 
through  Trammell,  NBC  will  have  a  significant  influence  on 
what  Biscayne  does25;  that  to  some  extent  NBC,  like  Cox 
and  Knight  and  their  respective  newspapers,  must  be  consid¬ 
ered  “in  combination  with”  (R.  5065)  Biscayne  —  and  all  of 
them  “in  combination”  with  each  other  and  together  —  for 
purposes  of  the  diversification  issue.  The  failure  even  to  con¬ 
sider  this  aspect  of  the  diversification  problem  constitutes 
substantial  error. 

The  net  result  of  the  Commission’s  treatment  of  diversifi¬ 
cation  in  this  case  is  the  emasculation  of  the  policy  —  an 
abandonment  of  principle  for  purposes  of  this  one  case  without 
any  heed  to  the  Commission’s  own  warning  as  to  wherein  the 
paramount  public  interest  lies.  Although  in  large  part  ob¬ 
scured  by  other  procedures  adopted  herein  (both  those  al¬ 
ready  discussed  under  A  and  B  above  and  those  discussed  un¬ 
der  II  below),  there  can  be  no  doubt  that  any  perceptible  in¬ 
dependent  weight  to  diversification  was  denied  by  the  Com¬ 
mission.  To  be  sure,  it  purported  to  treat  the  diversification 
factor  as  “comparative”  and  to  “balance”  the  various  factors 
including  diversification,  but  the  Commission  made  plain  that 
that  factor 

“must  not  be  permitted  to  outweigh  the  selection  of  the 
applicant  most  fitted  to  bring  a  superior  television 
service  to  Miami”  (R.  5066) . 

The  refusal  to  treat  diversity  in  this  case  as  an  independent 
factor  of  substance  is  plain  from  the  objection  of  Commission¬ 
er  Hyde,  who  dissented  because  of  the 

“failure  of  the  Commission  to  give  realistic  considera¬ 
tion  to  the  diversification  principle”  (Italics  added) 

in  accordance  with  McClatchy  and  other  cases  he  cited  (R. 

25  This  is  not  wholly  prospective  as  shown  above  (p.  24,  note  18). 
It  should  also  be  remembered  that  Biscayne’s  station  will  “ride  the 
network”  (see  above,  p.  14,  note  10). 
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5081) ;  and  from  the  manner  in  which  the  Commission  treated 
the  Broadcast  Bureau’s  Exceptions  26  (R.  5063-64) . 

The  emasculation  of  this  cornerstone  policy  of  diversification 
in  this  case  is  all  the  more  arbitrary  because  it  constitutes  an 
ad  hoc  ruling  in  favor  of  one  of  the  most  ominous  concentra¬ 
tions  of  mass  media  ever  to  come  before  the  Commission  seek¬ 
ing  comparative  consideration  —  a  ruling  entirely  out  pf  step 
with  others  both  preceding  and  following  it.  Most  notable  — 
and  indistinguishable 27  from  the  present  case  on  any  sub¬ 
stantial  ground  favorable  to  Biscayne  —  is  the  recent  Mc- 
Clatchy  case  ( McClatchy  Broadcasting  Co.,  9  RR  1190)  just  re¬ 
cently  affirmed  by  this  Court  (App.  D.C.)  13  RR  2067  and  still 
defended  here  by  the  Commission  itself. 

In  the  McClatchy  case,  the  mass-media  applicant,  McClatchy, 
was  a  substantially  integrated,  locally  owned  organization  with 
vast  and  successful  experience  in  standard  broadcasting  j  and  a 
record  of  past  broadcast  performance  which  drew  fropi  the 
Commission  superlatives  it  has  seldom  used  elsewhere.  Mc¬ 
Clatchy  owned  one  of  the  two  daily  newspapers,  one  of  five 
radio  stations  and  one  of  three  FM  stations  in  Sacranjiento; 
it  also  owned  a  newspaper,  a  television  construction  permit, 
and  AM-FM  stations  in  Fresno,  AM-FM  stations  in  Bakers¬ 
field,  an  AM  station  in  Stockton,  an  FM  station  and  a  news¬ 
paper  in  Modesto,  and  an  AM  station  in  Reno  (9  RR  at  1209) . 
In  the  service  area  of  the  proposed  TV  station  there  w4re  51 
broadcast  stations,  28  daily  newspapers  and  68  weekly  news¬ 
papers.  In  Sacramento  itself,  in  addition  to  the  other  daily 

newspaper  and  four  other  AM  and  two  other  FM  stations,  there 
_ 

26  The  Broadcast  Bureau  excepted  to  the  Initial  Decision  in  favor  of 
Biscayne  because  of  its  failure  to  “give  proper  effect  to  the  lopg  es¬ 
tablished  policy  of  the  Commission  with  regard  to  the  diversification 
of  the  mass  media  of  communications”  (R.  4551),  and  “to  give  proper 
weight  to  the  overwhelming  evidence  in  this  record  tending  to  show 
that  an  award  to  Biscayne  will  seriously  restrict  the  principle  6f  di¬ 
versification  of  the  control  of  mass  media  in  the  Miami  area”  (R.  4569) 
(Italics  added).  The  Broadcast  Bureau  posed  the  question  revealed  by 
its  review  of  the  record  as  “whether  Biscayne  has  established  such 
a  comparative  superiority  over  its  competitors  in  other  areas  [as  to 
overbalance  the  desirability  of  fostering  competition  for  the  public 
ear  in  the  Miami  area”  (R.  4562).  Its  answer  was  unqualified:  “We 
think  it  has  not”  (R.  4562). 

27  As  the  Examiner  avoided  any  mention  of  the  McClatchy  decision, 
and  the  Broadcast  Bureau  in  its  Exceptions  made  special  note  of  that 
case  in  which,  it  said:  “the  Commission  considered  a  strikingly  similar 
factual  situation”  (R.  4563). 


were  two  UHF  stations  and  another  VHF  station  (apart  from 
a  VHF  channel  reserved  for  an  educational  station)  (9  RR  at 
1210). 

On  these  facts,  the  Commission  concluded  that  the  grant 
should  go  to  McClatchy’s  competitor,  despite  McClatchy’s  “ex¬ 
cellent  record  of  past  performance”  and  its  superiority  on 
various  factors  (“know-how”  and  “reliability”),  because  they 
do 

“not  outweigh  the  comparative  advantages  adhering 
to  Telecasters  because  of  its  freedom  from  ties  with 
other  radio,  newspaper  and  television  interests  in  Sac¬ 
ramento  as  well  as  throughout  the  Central  Valleys” 

(9  RR  1220k). 

What  distinction  there  is  between  this  case  and  the  Mc- 
Clatchy  case  is  adverse  to  Biscayne28.  The  Commission’s 
agonizing  but  unsuccessful  efforts  to  distinguish  McClatchy 
only  serve  to  emphasize  the  complete  —  and  completely  un¬ 
explained  —  about-face  the  Commission  committed  for  pur¬ 
poses  of  this  one  case.  One  of  the  “important  differences”  the 
Commission  purported  the  find  between  the  two  cases  is  rela¬ 
tively  plain,  but  completely  meaningless:  that  McClatchy 
owned  the  media  interests,  whereas,  “in  contrast”,  Biscayne 
itself  presently  owns  nothing  and  will  own  but  one  AM  station 
(R.  5064).  This,  it  is  submitted,  is  the  most  frivolous  of  dis¬ 
tinctions;  as  shown  above  (pp.  31-32),  it  has  no  validity. 

The  Commission’s  discussion  indicates  what  is  possibly  in¬ 
tended  as  a  second  distinction:  that  McClatchy’s  non-Sacra- 
mento  interests  were  more  concentrated  in  the  area  adjacent 
to  the  service  area  proposed  —  namely  in  the  “Central  Valley” 
(R.  5064),  whereas,  in  the  case  of  Biscayne,  though  its  local 
domination  of  media  will  be  greater  and  its  interests  outside 
the  service  area  are  much  more  important,  the  latter  are  not 
in  an  area  so  as  to  result  in  a  “chain  of  possible  concentration 
of  communications  upon  a  national  or  sectional  basis”  (R. 
5064) .  This  is  the  “outside  interests  are  of  less  importance”  ar¬ 
gument  which,  as  shown  above  (pp.  30-31) ,  cannot  prevent  the 

28  During  oral  argument  before  the  Commission  en  banc,  counsel 
for  Biscayne  expressly  refused  an  invitation  to  distinguish  the  Mc¬ 
Clatchy  case  (R.  4760). 


powerful  non-Miami  interests  of  the  Cox-Knight  groups:  from 
making  appreciably  worse,  from  an  overall  diversification 

point  of  view,  the  domination  that  they  have  in  Miami. 

■ 

Admittedly,  it  is  the  local  domination  —  in  the  area  to  be 
served  by  the  proposed  TV  station  —  that  is  of  the  most  critical 
importance.  And  in  that  area,  the  Cox-Knight-Biscayne-Tram- 
mell-NBC  domination  certainly  will  be  greater  than  Mc- 
Clatchy’s  would  have  been  in  Sacramento.  The  attempt  to  in¬ 
sulate  Biscayne’s  stockholders  from  the  applicant  and  from 
each  other  is  patently  insupportable,  as  has  been  shown  above 
(pp.  31-32). 

The  arbitrary  refusal  to  follow  in  this  case  its  own  fiimly- 
imbedded  policy,  exemplified  in  McClatchy,  stands  otit  in 
sharper  relief  because  the  Commission  not  only  is  now  de¬ 
fending  the  McClatchy  decision  in  this  Court,  but  in  decisions 
since  the  Miami  case,  the  Commission  has  gone  back  to  giving 
diversification  the  strong  independent  weight  which  the  factor 
received  before  Miami.  See,  e.g.  KFAB  Broadcasting  Com¬ 
pany,  12  RR  317, 395-97,  released  April  27, 1956. 

No  matter  how  much  the  issues  in  this  case  may  have  been 
obscured,  this  case,  realistically  considered,  stands  for;  the 
proposition  that  broadcast  experience  possessed  by  Biscayjne  is 
more  important  from  the  point  of  view  of  effectuating  the 
purposes  of  the  Communications  Act  than  is  diversification. 
The  issue  is  all  the  sharper  since  this  is  a  case  where  the  con¬ 
centration  of  control  is  great  and  will  become  greater,  and 
where  the  experience,  no  matter  how  extensive,  was  not  snown 
to  have  been  any  better  or  as  good  as  in  many  other  cases,  or 
thus  far  to  have  conferred  any  special  benefit  upon  the  pro¬ 
posed  Biscayne  TV  service.  In  fact  “the  experience”  of  the 
Cox-Knight  principles  has  contributed  nothing  to  the  pro¬ 
posal  —  and  bids  fair  to  have  little  different  impact  in  the  fu¬ 
ture;  the  whole  affair,  so  far  as  they  are  concerned,  is  so  njiuch 
a  matter  of  business  routine  as  not  even  to  call  for  any  atten¬ 
tion  to  the  basic  matter  of  policies,  as  to  which  the  Commis¬ 
sion  stated  it  expected  such  “efficient  and  salutary”  contribu¬ 
tions.  Their  “experience”  amounts  to  little  more  than  the! fact 
that  they  have  been  in  the  broadcast  business.  Thus,  we  are 
left  with  the  experience  of  Trammell  and  LeGate,  both  fine  in 
their  field,  but  a  weak  crutch  for  a  TV  grant  in  Miami  under 
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the  circumstances  presented  here.  Thus,  Trammell’s  network 
experience  is  reflected  in  Biscayne’s  plan  to  “ride  the  network” 
in  the  popular  evening  hours;  throwing  the  switch  for  network 
programs  is  not  a  function  to  which  either  Trammell  or  Le- 
Gate’s  experience  makes  any  contribution. 

The  reliance  upon  the  “experience”  presented  here  is  the 
more  serious  abdication  of  principle,  because  in  no  other  com¬ 
parative  TV  case  has  the  Commission  given  “experience”  con¬ 
trolling  weight,  especially  against  a  countervailing  diversifi¬ 
cation  factor.  The  strong  public  policy  against  accepting  “ex¬ 
perience”  as  a  controlling  factor  has  not  been  better  expressed 
than  by  the  Commission  itself.  In  the  McClatchy  case,  the 
Commission  warned  (9  RR  1220f) : 

“Although  previous  broadcast  experience  of  an  appli¬ 
cant  for  new  facilities  has  a  clear  relevance  to  the  like¬ 
lihood  of  operation,  we  must  exercise  great  care  in 
utilizing  this  factor.  We  are  aware  that  by  virtue  of  its 
vast  technical  background  McClatchy  has  shown  a  su¬ 
periority  in  this  regard.  However,  ‘.  .  .  were  we  to  re¬ 
gard  such  narrow  consideration  as  controlling  in  the 
selection  of  competing  applicants  for  broadcast  facili¬ 
ties,  the  effect  of  such  policy  might  well  be,  in  many 
situations,  to  shut  out  numerous  qualified  newcomers 
from  the  field  of  broadcasting  and  thus  to  deprive  that 
art  in  certain  areas  of  the  likelihood  of  competition 
which  is  necessary  to  its  health  and  improvement 
Scripps  Howard  Radio ,  Inc.  v.  F.C.C.,  supra”  (Italics 
added) . 

That  warning  was  heeded  not  at  all  in  this  case. 

The  road  to  monopoly  is  paved  with  “experience.”  To  use  this 
as  a  ratio  decidendi  transcending  strong  public  policy  factors 
can  only  encourage  heavier  concentration  of  control  as  it  does 
here.  Paramount  national  public  policy  precludes  this  result 
in  any  field  of  industry  and  commerce.  Where  that  concentra¬ 
tion  involves  not  only  business  operations  but  the  vital  field 
of  ideas  the  preservation  of  that  sound  national  policy  can 
hardly  be  deemed  less  important. 

If  there  is  any  one  controlling  purpose  of  Ajnerican  anti¬ 
trust  policy  —  a  purpose  firmly  imbedded  in  the  Communica¬ 
tions  Act  —  it  is  that  the  door  of  opportunity  shall  not  be 
closed.  Most  every  desirable  television  channel  is  or  has  been 
the  subject  of  competing  applications.  If  experience  is  con- 
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trolling,  what,  as  the  Commission  itself  asked  in  McClatchy, 
happens  to  a  newcomer,  however  responsible  he  may  be?  He 
finds  the  door  of  opportunity  barred  against  him  by  broad¬ 
casters  already  holding  the  bounty  of  earlier  grants  by  the 
government.  The  prospect  is  even  more  ominous  to  the  new¬ 
comer  —  to  the  development  of  broadcasting  itself,  and  |to  the 
promotion  of  the  competition  of  ideas  —  when  it  is  his  own 
government,  the  guardian  of  the  open-door  policy,  which  uses 
as  controlling  a  criterion  which  by  definition  preclude^  him 
from  the  field  and  entrenches  even  further  already  dominant 
interests. 

n. 

FAILURE  TO  MAKE  AN  OVERALL  COMPARATIVE  DET 
NATION  WITH  RESPECT  TO  THE  SEVERAL  RELIABI 
FACTORS  BEFORE  MAKING  THE  FINAL  CHOICE  BETWEEN 
THE  COMPETING  PREFERENCES  WAS  ARBRITRARY 

i 

After  awarding  preferences  with  respect  to  the  several  indi¬ 
vidual  factors  bearing  upon  the  reliability  of  the  applicants 
(see  Point  I,  above),  the  Commission  short-circuited  proper 
and  rational  decisional  processes  in  a  manner  which  resulted  in 
a  substantial  —  even  if  inarticulated  —  arbitrary  advantage  in 
Biscayne’s  favor.  As  shown  above  (pp.  15-29)  the  only  differ¬ 
ences  between  the  applicants  which  the  Commission  fouiid  — 
other  than  on  diversification  —  were  on  the  factors  of  integra¬ 
tion,  broadcast  experience  and  past  broadcast  records  (on 
which  Biscayne  was  found  superior),  and  on  local  residence 
and  diversity  of  business  background  (on  which  it  was  found 
inferior) .  These  are  not  discrete,  unrelated  qualities;  they  are 
not  “ends  in  themselves”  (The  Tribune  Company ,  9  RR  719, 
770b,  affd  (App.  D.C.)  230  F  (2d)  204) .  They  are  not,  in  short, 
ultimate  areas  of  comparison.  Each  is  relevant  and  material  to 
only  a  single  overall  comparative  determination  of  the  appli¬ 
cants’  relative  reliability  —  of  how  much  assurance  there 
is  that  the  respective  applicants  will  keep  their  promises  and 
remain  responsive  to  community  needs  29. 

The  Commission,  however,  avoided  making  findings  of  j  uZ- 


29 


‘In  evaluating  the  evidence  with  respect  to  probable  effectuation 
of  a  television  proposal,  attention  is  given  to  all  considerations  rele- 
vent  thereto ,  and  the  aggregate  of  such  considerations  is  weighed  in 
order  to  form  the  best  possible  judgment  with  respect  to  the  future 
operation  of  the  licensee’.  Southland  Television  Company,  10  RR  699, 
746  (1955)  (Italics  added). 


timate  fact  in  an  ultimate  area  of  comparison  which  are  neces¬ 
sary  to  support  its  conclusion  ( Johnston  Broadcasting  Com¬ 
pany  v.  F.C.C.,  85  App.  D.C.  40,  175  F(2d)  359).  By  projecting 
the  preferences  on  all  five  individual  reliability  factors  into 
the  overall  evaluation  vis  avis  the  preference  against  Biscayne 
on  diversification,  the  Commission  was  able  to  proliferate 
the  preference  in  favor  of  Biscayne  from  a  potential  single 
preference  on  reliability  into  three  separate,  seemingly  inde¬ 
pendent,  ultimate  preferences  (for  integration,  broadcast  ex¬ 
perience  and  broadcast  records)  which  it  set  off  against,  and 
with  which  it  then  quantitatively  overbalanced,  the  single  pref¬ 
erence  (diversification)  against  Biscayne.  Moreover,  the  weight 
of  all  four  of  them  was  consciously  or  subconsciously  equated 
by  the  single  description  of  “important”  (R.  5066).  By  such  a 
procedure,  the  Commission  was  thus  led  into  the  “mechani¬ 
cal  process  of  adding  up  pluses  and  minuses”  ( Tampa  Times 
Co.,  10  HR  77,  138,  affd,  (App.  D.C.)  230  F(2d)  224;  but  com¬ 
pare  Radio  Wisconsin,  Inc.,  10  RR  1224,  1249,  ^[24;  See  Scripps - 
Howard  Radio,  Inc.  v.  F.C.C.,  89  App.  D.C.  13,  16,  189  F(2d) 
677,  680).  By  such  a  procedure,  the  ballot  box  was  stuffed  in 
Biscayne’s  favor  —  a  choice  between  three  “important”  prefer¬ 
ences  for  Biscayne  and  a  single  “important”  preference  (plus 
two  “minor”)  ones  against  it;  this  was  an  alternative  with  a 
built-in  answer. 

Moreover,  the  vice  of  the  absence  of  any  overall  comparison 
between  the  applicants  on  reliability  is  compounded  by  the 
failure  to  determine  to  what  extent  Biscayne  was  more  re¬ 
liable  than  each  of  the  other  applicants.  There  is  no  question 
that  the  other  applicants  not  only  had  a  “clear”  preference  as 
against  Biscayne  on  “diversification,”  but  that  the  factor,  what¬ 
ever  the  weight  given  to  it,  was  all  one  way.  Biscayne’s  show¬ 
ing  both  absolutely  and  relatively  had  to  be  completely  minus 
on  diversification.  With  respect  to  realibility,  however,  the  situ¬ 
ation  is  different.  Biscayne  is  not  the  only  reliable  applicant; 
there  is  no  question  but  that  the  other  applicants  made  a  sub¬ 
stantial  showing  in  that  respect  also  (as  the  Commission  found 
with  respect  to  Biscayne’s  showing  —  even  though  inferior  — 
on  local  residence  (R.  5066)).  For  all  that  appears,  the  Com¬ 
mission  may  have  found  —  indeed,  may  have  been  forced  by 
the  record  facts  to  find  —  that  the  other  applicants  were  also 
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substantially  reliable  and  not  far  behind  Biscayne  onj  relia¬ 
bility  overall.  Obviously,  a  great  deal  depended  upon  such  a 
comparative  determination.  If  Biscayne  was  only  slightly  su¬ 
perior  to  the  others  in  reliability,  then  there  would  have  been 
one  kind  of  appraisal  posed  to  the  Commission  (compare  Mc- 
Clatchy  Broadcasting  Company  9  HR  1190  and  Radio  Wiscon¬ 
sin,  Inc.  10  RR  224).  But  if  Biscayne’s  margin  of  superiority 
was  regarded  as  vast,  there  might  have  been  a  different  issue 
(compare  Aladdin  Radio  and  Television,  Inc.,  9  RR  1,  39-40). 
The  margin,  therefore  —  and  a  finding  with  respect  thereto  — 
of  Biscayne’s  superiority  as  to  reliability  was  of  crucial  im¬ 
portance  if  the  Commission  was  to  be  able  to  make  4  sup¬ 
portable  overall  judgment  as  between  the  relative  weight  to 
be  given  the  diversification  preference  against,  and  the  relia¬ 
bility  preference  for,  Biscayne. 

The  difference  between  the  rational  procedure  thus  outlined 
and  the  decisional  process  which  the  Commission  followjed  of 
fragmentizing  an  ultimate  area  of  comparison  in  five  inde¬ 
pendent  but  subordinate,  factors  for  the  purpose  of  weighing 
the  preferences  pro  and  con  is  not  merely  a  difference  in 
words.  Nor  is  it  an  inconsequential  difference  in  articulation  of 
the  decisional  process.  Nor  should  the  requirements  urged  here 
be  regarded  merely  as  an  aid  in  the  effectuation  of  ratjional 
processes,  though  they  will  do  that,  nor  as  an  attempt  to  im¬ 
pose  upon  the  Commission  one  of  two  or  several  alternative 
and  equally  supportable  methods  of  procedure  as  a  mould  into 
which  it  must  fit  its  findings.  The  Commission  itself  has  de¬ 
termined  the  areas  of  comparison  and  the  factors  relevant  to 
each.  The  important  point  is  that  the  procedure  urged  is  the 
procedure  which  the  Commission  must  have  followed  if  its  de¬ 
cision  was  not  to  be  arbitrary.  The  requirements  here  u^ged 
are  merely  that  the  Commission  make  explicit  the  steps  ini  the 
decisional  process  which  it  should  have  taken  to  ensure  that 
the  relevant  facts  and  findings  based  thereon  were  properly 
and  not  arbitrarily  weighed  at  a  critical  stage  of  comparative 
consideration.  For  here,  without  the  findings  urged  in  the  Ulti¬ 
mate  area  of  comparison  of  the  Commission’s  own  choosing, 
it  is  impossible  to  tell  whether  the  Commission’s  decision  is 
based  upon  a  proper  or  improper  weighing  of  the  competing 
ultimate  preferences  one  against  the  other.  j 
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m. 

THE  COMMISSION’S  DECISION  IS  SO  PERMEATED  WITH  NOT 
ONLY  ERRONEOUS  BUT  DISCRIMINATORY,  INCONSISTENT, 
UNFAIR  AND  OTHERWISE  ARBITRARY  FINDINGS,  RULINGS 
AND  PROCEDURES  AS  TO  DENY  APPELLANT  A  FAIR 
HEARING  AND  TO  VITIATE  THE  WHOLE  DECISION 

The  decision  below  presents  many  errors,  such  as:  the  denial 
of  comparative  consideration  on  material  differences  by  dis¬ 
regarding  most  of  the  pertinent  facts,  as  in  the  case  of  pro¬ 
gram  policies  (p.  11) ,  or  by  resorting  to  absolute  or  other  in¬ 
applicable  standards,  as  in  the  case  of  agricultural  program 
proposals  (p.  12  above);  conclusions  which  are  unsupported 
edicts,  namely  the  refusal  to  weigh  South  Florida’s  new  TV 
programs  (p.  13  above)  the  rejection  of  7:30-11:00  PM  as  a 
reasonable  area  of  program  comparison  (p.  14  above) ,  and  the 
out-of-hand  rejection  of  South  Florida’s  stockholder  integra¬ 
tion  proposal  as  “largely  untested”  (pp.  23-24  above) ;  the  fail¬ 
ure  to  compare  the  entire  integration  proposal  of  the  appli¬ 
cants  rather  than  just  selected  features  thereof  (pp.  19-25 
above) ;  the  refusal  to  give  any  additional  weight  to  the  concen¬ 
tration  of  control  of  mass  media  in  Miami  through  Biscayne 
arising  out  of  the  combined  and  dominant  participation  of  the 
only  two  local  newspapers;  the  failure  to  consider  Trammell’s 
and  NBC’s  connection  with  Biscayne  in  connection  with  the  di¬ 
versification  issue  (p.  33  above);  the  failure  to  consider  and 
weigh  countervailing  evidence  in  connection  with  findings  of 
fact,  such  as  with  respect  to  Biscayne’s  integration  (pp.  21-22 
above)  and  its  broadcast  experience  (pp.  25-29  above);  re¬ 
fusal  to  permit  inquiry  into  the  Cox-Knight  broadcast  (espe¬ 
cially  TV)  operations  outside  Miami  (p.  28  above);  the  im¬ 
proper  decisional  process  followed  in  handling  the  preferences 
bearing  on  reliability  (p.  39  above);  and  the  abandonment  of 
the  principle  of  diversification  upon  this  record  (p.  29  above). 

But  the  basic  error  below  is  the  overall  and  permeating 
arbitrariness  to  which  those  rulings  and  others  add  up  —  the 
unreasonable,  discriminatory  and  otherwise  capricious  com¬ 
parison,  whether  given  or  denied,  which  favored  Biscayne  on 
almost  every  point  and  at  every  stage.  The  foregoing  pages  of 
this  Brief  reveal  the  following: 

It  is  not  merely  that  throughout,  Biscayne’s  deficiencies  are 
minimized  and  excused  (as  in  the  case  of  past  broadcast  rec- 


ords  (pp.  25-29  above),  program  proposals  (pp.  13-14  above), 
broadcast  activities  outside  Miami  (p.  28  above) ,  diversification 
(p.  29  above),  and  Trammell’s  dual  role  as  consultant  to j NBC 
and  President  and  General  Manager  of  Biscayne  (p.  22  abcjve) ) , 
or  that  its  assets  are  invariably  magnified  (as  in  the  case  of  the 
existence  and  significance  of  the  “broadcast  experience^  and 
“past  broadcast  records”  of  the  Cox-Knight  principals  (pp.  25- 
29  above) ,  the  contributions  to  Biscayne  it  is  presumed  they 
will  make  (pp.  26-27  above) ,  the  significance  of  Trammell’s  net¬ 
work  experience  in  operating  a  local  station  (p.  22  above) ,  the 
value  of  the  integration  of  the  Chief  Engineer  —  not  to  men¬ 
tion  his  civic  activities  (p.  21  above) ,  the  local  residence  of  Cox 
and  Knight,  despite  the  maintenance  of  their  homes  in  Ohio 
and  the  center  of  gravity  of  their  business  empires  ip  the 
north  (p.  19  above) ,  the  UHF  grants  to  Knight  (p.  30  above) ) . 

The  vice  of  the  decision  lies  deeper.  Thus,  repeatedly  favor¬ 
able  facts  are  found  for  Biscayne  without  consideration  of 
the  related  unfavorable  ones.  The  findings  on  the  factor  of  lo¬ 
cal  residence  and  civic  record  take  no  account  of  the  inactivity 
of  most  of  the  Biscayne  stockholders  and  directors  (p.  19 
above  or  of  the  absence  of  any  civic  activities  in  Miami  by 
Cox,  the  largest  single  Biscayne  stockholder  (p.  19  abovA) .  In 
finding  Trammell’s  integration  of  the  “highest  quality”,  his  po¬ 
tential  conflict  of  interest  is  not  weighed  (p.  22  above) .  Ifi  giv¬ 
ing  Biscayne  preferences  for  the  “broadcast  experience”  and 
“past  broadcast  records”  of  the  Cox-Knight  principals,  not 
merely  is  no  account  taken  of  their  almost  complete  inactivity 
in  the  past,  but  ignored  is  the  fact  that  they  have  in  no)  way 
thus  far  contributed  to  any  “efficient  or  salutary”  policy  I  deci¬ 
sions  so  confidently  attributed  to  them,  and  have  been  sp  dis¬ 
interested  in  the  proposal  submitted  as  not  even  to  read  it,  in¬ 
cluding  the  basic  policy  statement,  until  just  prior  to  the  shear¬ 
ing  (p.  11  above) . 

Moreover,  double  standards  are  employed  in  comparing  the 
applicants  and  the  same  and  like  facts  are  treated  inconsist¬ 
ently,  all  to  Biscay ne’s  advantage: 

The  participation  (integration)  of  stockholders  and  directors 
is  ignored  in  considering  the  factors  of  local  residence,  civic 
activities,  diversity  of  business  background  (p.  19  above)  —  to 
Biscayne’s  advantage;  and  in  considering  the  integration  factor 
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—  only  selected  facts  on  which  Biscayne  makes  the  best  show¬ 
ing  are  treated  (p.  20  above)  —  avoiding  in  either  case  an 
overall  comparison  of  the  entire  integration  proposal  (all 
stockholders  and  all  qualities)  of  the  several  applicants.  That 
the  test  applied  in  each  case  is  at  variance  with  the  Commis¬ 
sion’s  own  rulings  only  compounds  the  inconsistency. 

Biscayne  was  permitted  to  restrict  the  inquiry  into  its  broad¬ 
cast  experience  and  past  broadcast  records  to  Miami  (p.  28 
above),  but  the  civic  activities  and  broadcast  experience  of 
Trammell  outside  of  Miami  were  relied  upon  heavily  to  but¬ 
tress  Biscayne’s  case  (p.  21  above) .  The  fact  that  television  op¬ 
erations,  particularly  programming,  is  different  than  radio  is 
used  to  justify  the  discrepancy  between  the  Cox-Knight  rec¬ 
ord  of  programming  in  radio  in  Miami  and  the  TV  proposal 
for  Miami  (p.  28  above) ,  but  the  fact  that  the  non-Miami  op¬ 
erations  of  Cox-Knight  include  TV  stations  will  add  nothing 
“material”  to  the  past  broadcast  records  of  their  radio  sta¬ 
tions  in  Miami  (p.  28  above) . 

In  giving  Biscayne  more  than  full  credit  for  the  “broadcast 
experience”  and  the  “past  broadcast  records”  which  are  going 
to  produce  “efficient  and  salutary”  broadcast  policy  decisions, 
there  is  no  hint  of  any  separation  between  Biscayne  and  its 
two  stockholder  groups  or  between  the  groups  themselves; 
obviously  they  are  regarded  as  an  effective  team  (p.  21,  26 
above) .  But  when  the  problem  of  diversification  is  being  mini¬ 
mized,  not  only  are  the  two  newspaper  stockholder  groups 
completely  insulated  from  each  other,  but  there  is  even  a  re¬ 
peated,  though  not  consistent,  attempt  to  draw  a  meaningless 
distinction  between  Biscayne  and  its  stockholders  (p.  31 
above) . 

One  of  the  most  revealing  double  standards  employed  is  the 
acceptance  or  rejection  of  representations  of  the  parties  on  no 
other  basis  than  fiat.  Thus,  South  Florida’s  well-planned  sub¬ 
stantially  implemented  proposals  for  stockholder  participation 
in  various  aspects  of  station  operations  through  committees 
already  formed  were  —  despite  the  Examiner’s  contrary  find¬ 
ings  —  read  out  of  the  case  on  the  ground  that  they  were  “un¬ 
tested”  (pp.  23-24  above),  but  accepted  without  demur  and 
fully  credited  are  Biscayne’s  very  belated  and  reluctant  conces¬ 
sions  that  it  would  alter  its  proposal  so  as  to  substitute  local 
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for  network  programs  during  prime  viewing  hours  and!  that 
Trammell  would  cancel  his  NBC  consultant  contract  if  he  de¬ 
cided  it  interfered  with  his  efficiency  as  President  of  Biscayne 
(pp.  14,  24  above). 

Finally,  “broadcast  experience”  —  on  this  record,  little  more 
than  the  fact  of  just  ownership  of  broadcast  stations  —  is  jfirst 
excessively  stretched  to  cover  three  separate  preferences  in 
the  area  of  reliability  and  then  artificially  given  additional 
and  decisive  significance  by  projecting  these  preferences  on 
subordinate  criteria  into  the  overall  composite  consideration 
of  competing  preferences  as  if  each  were  itself  determining 
in  an  independent  and  ultimate  area  of  comparison  —  aR  to 
the  end  and  net  result,  of  substituting  as  the  decisive  touch¬ 
stone  of  the  “public  interest”,  a  new  monopoly-building  factor 
of  “experience”  for  the  important  and  hitherto  key  substantive 
public  policy  favoring  diversification  of  control  of  mass  media, 
which  had  been  capriciously  emasculated  for  purposes  of  l  this 
case. 

Judical  supervision  of  the  exercise  of  administrative  discre¬ 
tion  is  limited.  And  that  discretion  is  properly  broad.  But  that 
supervision  is  not  so  limited  nor  that  discretion  so  broad,  jhat 
the  decision  below  can  be  permitted  to  stand. 

Respectfully  submitted, 

Peter  Shuebruk 
Attorney  for  South  Florida 
Television  Corporation,  Appellant 


l 


July  16, 1956 
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APPENDIX 
Statutes  Involved 

A.  The  relevant  parts  of  the  Communications  Act  of  1934,  as 
amended,  66  Stat.  718,  as  amended,  47  USC  §151,  et  seq. 

Sec.  309(b).  If  upon  examination  of  any  such  application  the  Com¬ 
mission  is  unable  to  make  the  finding  specified  in  subsection  (a),  it 
shall  forthwith  notify  the  applicant  and  other  known  parties  in  inter¬ 
est  of  the  grounds  and  reasons  for  its  inability  to  make  such  find¬ 
ings.  Such  notice,  which  shall  precede  formal  designation  for  a 
hearing,  shall  advise  the  applicant  and  all  other  known  parties  in  in¬ 
terest  of  all  objections  made  to  the  application  as  well  as  the  source 
and  nature  of  such  objection.  Following  such  notice,  the  applicant 
shall  be  given  an  opportunity  to  reply.  If  the  Commission,  after  con¬ 
sidering  such  reply,  shall  be  unable  to  make  the  finding  specified  in 
subsection  (a),  it  shall  formally  designate  the  application  for  hearing 
on  the  grounds  or  reasons  then  obtaining  and  shall  notify  the  appli¬ 
cant  and  all  other  known  parties  in  interest  of  such  action  and  the 
grounds  and  reasons  therefor,  specifying  with  particularity  the  mat¬ 
ters  and  things  in  issue  but  not  including  issues  or  requirements 
phrased  generally.  The  parties  in  interest,  if  any,  who  are  not  noti¬ 
fied  by  the  Commission  of  its  action  with  respect  to  a  particular  ap¬ 
plication  may  acquire  the  status  of  a  party  to  the  proceeding  thereon 
by  filing  a  petition  for  intervention  showing  the  basis  for  their  in¬ 
terest  at  any  time  but  not  less  than  ten  days  prior  to  the  date  of 
hearing.  Any  hearing  subsequently  held  upon  such  applicant  shall  be 
a  full  hearing  in  which  the  applicant  and  all  other  parties  in  interest 
shall  be  permitted  to  participate  but  in  which  both  the  burden  of 
proceeding  with  the  introduction  of  evidence  upon  any  issue  speci¬ 
fied  by  the  Commission,  as  well  as  the  burden  of  proof  upon  all  such 
issues,  shall  be  upon  the  applicant. 

Sec.  402(b).  Appeals  may  be  taken  from  decisions  and  orders  of  the 
Commission  to  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  in  any  of  the  following  cases: 

(1)  By  any  applicant  for  a  construction  permit  or  station  license, 
whose  application  is  denied  by  the  Commission. 

B.  The  relevant  parts  of  the  Administrative  Procedure  Act  of  1946, 
60  Stat.  243,  5  U.S.C.  §1001,  et  seq.,  are: 

Sec.  8.  In  cases  in  which  a  hearing  is  required  to  be  conducted  in 
conformity  with  §7  —  (b)  Submittals  and  Decisions  —  Prior  to  each 
recommended,  initial,  or  tentative  decision,  or  decisions  upon  agency 
review  of  the  decision  of  subordinate  officers  the  parties  shall  be  af¬ 
forded  a  reasonable  opportunity  to  submit  for  the  consideration  of 
the  officers  participating  in  such  decision  (1)  proposed  findings  and 
conclusions,  or  (2)  exceptions  to  the  decisions  or  recommended  de¬ 
cisions  of  subordinate  officers  or  to  tentative  agency  decisions,  and 
(3)  supporting  reasons  for  such  exceptions  or  proposed  findings  or 
conclusions.  The  record  shall  show  the  ruling  upon  each  such  find¬ 
ing,  conclusion,  or  exception  presented.  All  decisions  (including  ini¬ 
tial,  recommended  or  tentative  decisions)  shall  become  a  part  of  the 
record  and  include  a  statement  of  (1)  findings  and  conclusions,  as 
well  as  the  reasons  or  basis  therefor,  upon  all  the  material  issues  of 
fact,  law  or  discretion  presented  on  the  record;  and  (2)  the  appropri¬ 
ate  rule,  order,  sanction,  relief  or  denial  thereof. 

Sec.  10.  Except  so  far  (1)  statutes  preclude  judicial  review  or  (2) 
agency  action  is  by  law  committed  to  agency  discretion  —  (e)  Scope 


of  Review  —  So  far  as  necessary  to  decisions  and  where  presented 
the  reviewing  court  shall  decide  all  relevant  questions  of  law,;  inter¬ 
pret  constitutional  and  statutory  provisions,  and  determine  the  mean¬ 
ing  or  applicability  of  the  terms  of  any  agency  action.  It  shall  (A) 
compel  agency  action  unlawfully  withheld  or  unreasonably  delayed; 
and  (B)  hold  unlawful  and  set  aside  agency  action,  findings,  and  con¬ 
clusions  found  to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law;  (2)  contrary  to  constitu¬ 
tional  right,  power,  privilege,  or  immunity;  (3)  in  excess  of  statutory 
jurisdiction,  authority,  or  limitations,  or  short  of  statutory  rights; 
(4)  without  observance  of  procedure  required  by  law;  (5)  unsup¬ 
ported  by  susbtantial  evidence  in  any  case  subject  to  the  require¬ 
ment  of  §§7  and  8  or  otherwise  reviewed  on  the  record  of  an  agency 
hearing  provided  by  statute;  or  (6)  unwarranted  by  the  facts  to  the 
extent  that  the  facts  are  subject  to  trial  de  novo  by  the  reviewing 
court.  In  making  the  foregoing  determinations  the  court  shall  review 
the  whole  record  or  such  portions  thereof  as  may  be  cited  by  any 
party,  and  due  account  shall  be  taken  of  the  rule  of  prejudicial  [error. 
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REPLY  BRIEF  FOR  APPELLANT 
Introduction 

The  Brief  of  Appellee  answers  many  arguments  sOuth 
Florida  did  not  make,  but  it  does  not  meet  and  answer 
South  Florida’s  arguments  that  the  Commission’s  deci¬ 
sional  processes  were  invalid  because  they  were  irrational, 
inconsistent  and  arbitrary.  Indeed,  in  trying  to  defend 
those  processes,  Appellee’s  Brief  ends  up  supporting  S^uth 
Florida’s  position  in  important  respects.  Moreover,  as!  the 
result  of  the  questions  which  were  argued  by  Appellee, 
there  is  danger  that  the  real  issues  presented  here  may  be 
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4. 


changed  from  those  appropriate  to  judicial  review  to  mat¬ 
ters  confined  solely  to  administrative  judgment.  It  is  nec¬ 
essary,  therefore,  to  review  the  arguments  which  have  been 
made  and  remove  the  confusion  as  to  what  the  issues  here 
really  are. 


I 

Appellee  not  only  fails  to  answer  but  supports 
South  Florida’s  arguments  that  the  decisional  processes 
employed  by  the  Commission  were  invalid 
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A.  Reliability 

Because  the  decision  in  this  case  was  made  to  hinge  upon 
factors  which  bear  upon  the  likelihood  of  the  applicants  ’ 
carrying  out  their  respective  proposals  and  remaining  sen¬ 
sitive  to  the  needs  of  the  community  to  be  served,  it  is  vital 
that  the  decisional  processes  employed  in  considering  those 
factors  be  reasonable,  consistent  and  otherwise  in  conform¬ 
ity  with  applicable  standards  for  a  valid  administrative 
decision.  The  factors  are  local  residence,  civic  activities, 
background  and  experience  (including  broadcast  records 
and  experience),  and  integration  of  ownership  with  man¬ 
agement.  The  nature  of  these  factors  and  established  Com¬ 
mission  practice  make  a  basic  distinction  between  the  fac¬ 
tor  of  integration  and  other  factors  (South  Florida,  Brief, 
pp.  15-17).  Integration  (that  is  participation  in  station 
operations  by  the  owners)  is  desirable  in  itself,  in  its  “quan¬ 
titative”  aspect — apart  from  other  qualities  of  “reliabil¬ 
ity”  the  integrated  personnel  may  have  (Appellee,  Brief, 
pp.  36-37).  But  the  other  qualities  (residence,  civic  par¬ 
ticipation,  and  professional  and  business  background, 
including  broadcast  records  and  experience)  of  the  owners, 
directors  and  officers  are  of  importance  not  so  much  in  and 
of  themselves  but  rather  from  a  “qualitative”  point  of 
view — i.e.,  the  extent  to  which  they  are  brought  to  bear 
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through  participation  (or  integration)  by  their  possessors 
in  the  station’s  operation. 

It  was  South  Florida’s  argument  (Brief,  pp.  18-29)  that 
the  Commission’s  consideration  of  these  factors  was  irra¬ 
tional  and  discriminatory;  that  it  did  not  consider  the 
entire  showing  of  the  parties;  that  it  was  inconsistent  in 
its  treatment  of  the  advantages  and  disadvantages  of  the 
several  applicants ;  that  it  artificially  created  three  prefer¬ 
ences  for  Biscayne  where  the  facts  established  but|  two 
and  arbitrarily  limited  the  area  of  comparison. 


Local  Residence — Civic  Participation — Integration 

With  respect  to  these  factors,  South  Florida  argued 
(Brief,  pp.  18-25)  that  the  Commission  did  not  consider 
all  aspects  of  the  entire  showing  of  the  parties  in  a  fair, 
reasonable  and  consistent  manner;  that,  on  the  contrary, 
on  the  factors  of  residence  and  civic  backgrounds ,  the  Com¬ 
mission’s  consideration  was  mechanical  and  quantitative — 
to  Biscayne ’s  advantage — where  it  should  have  been  quali¬ 
tative;  that  on  the  factor  of  integration,  where  quantitative 
considerations  were  pertinent,  they  were  ignored  to  j  Bis¬ 
cayne  ’s  advantage,  and  where  qualitative  considerations 
were  treated,  the  Commission  arbitrarily  limited  its  icon- 
sideration  to  participants  and  factors  in  a  manner  once 
again  favoring  Biscayne.  In  brief,  South  Florida  argued 
that  the  Commission  was  arbitrary  in  (1)  failing  to  com¬ 
pare  the  applicants  on  the  basis  of  the  quantitative  aspect 
of  integration,  (2)  in  failing — with  respect  to  the  other 
reliability  factors  and  the  extent  to  which  they  were  brought 
to  bear — to  consider  all  factors  and  all  participants,  instead 
of  selected  factors  and  participants. 

Appellee  deals  with  the  Commission’s  consideration  of 
these  factors  at  various  places  in  its  Brief  (pp.  24-27 ;  3(>-56; 
57-59),  but  nowhere  does  it  answer  South  Florida’s  argu¬ 
ments.  In  the  one  instance  when  issue  is  joined — the  failure 
of  the  Commission  to  give  qualitative  consideration  to  the 
integration  of  local  residence — Appellee  advances  a  bon- 
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tention  (Brief,  p.  40)  which  is  completely  untenable.  The 
rest  of  South  Florida’s  arguments  are  avoided  or  miscon¬ 
ceived. 

Thus,  Appellee’s  principal  contentions  (Brief,  pp.  24, 
57)  are  based  upon  an  “even  if”  argument  (advanced  in  a 
footnote)  by  South  Florida  (Brief,  p.  19,  note  13),  which 
was  seized  upon  to  make  it  appear  that  South  Florida  is 
arguing  merely  that  it  should  have  received  preferences 
because  of  the  “higher  percentage  of  stock”  owned  by  its 
participants  with  civic  backgrounds  in  Miami,  and  because 
of  its  “percentage  superiority”  of  ownership  by  local  resi¬ 
dents.  Of  course,  South  Florida’s  basic  argument  was  just 
the  contrary,  as  shown  just  above. 

The  rest  of  Appellee’s  contentions  with  respect  to  the 
Commission’s  handling  of  the  factor  of  civic  backgrounds 
are,  however,  important — not  because  they  purport  to 
answer  any  arguments  South  Florida  made1 — but  because 
they  support  the  arguments  it  did  make.  Thus,  in  answer¬ 
ing  (Appellee,  Brief,  p.  25,  note  18)  an  argument  which  it 
erroneously  attributes  to  South  Florida,  Appellee  correctly 
urges  that  the  civic  knowledge  of  those  who  do  not  engage 
fulltime  in  the  day-to-day  operation  is  significant  and 
should  be  taken  into  account.  This  contention  of  Appellee 
is  the  very  argument  which  South  Florida  is  making — that 
the  Commission,  in  considering  the  factors  of  residence, 
civic  background,  etc.  must  not  only  compare  the  extent 
to  which  such  qualities  are  brought  to  bear  but  in  making 

1  Thus,  Appellee  argues  (Brief,  p.  24)  that  the  nature  of 
the  civic  activities  of  the  participants  must  be  considered. 
Of  course;  South  Florida  makes  no  contention  to  the  con¬ 
trary.  It  is  significant,  however,  that  Appellee — like  the 
Commission — avoids  applying  the  same  sound  principle 
to  local  residence.  This  is,  of  course,  understandable  in 
view  of  the  fact  that  all  of  Biscayne’s  stock — except  15% 
held  by  a  resident  (Trammell)  for  one  year — is  owned  by 
two  interests  dominated  by  persons  who  not  only  have  their 
legal  residence  but  the  center  of  gravity  of  their  business 
empires  in  the  North  (see  South  Florida’s  Brief,  p.  19, 
note  13). 


5 


that  comparison  must  take  into  account  the  contributions 
of  all  participants,  not  just  fulltime  participants.  And  that 
is  just  what  the  Commission  did  not  do.  It  ignored  that 
all  except  one  of  South  Florida’s  directors  are  not  only 
locally  resident  but  have  backgrounds  of  civic  activities 
in  Miami,  whereas  a  majority  of  Biscayne’s  do  not.^  It 
ignored  that  the  largest  single  stockholder  (officer  and 
director) — Cox — had  no  record  of  civic  activity  in  Miami 
at  all.  And  it  chose  to  ignore,  on  no  other  basis  than  unsup¬ 
ported  fiat,  the  substantial  participation  in  program  com¬ 
mittees  by  South  Florida’s  stockholders  with  outstanding 
civic  records — a  means  especially  calculated  to  bring  the 
benefit  of  their  civic  knowledge  to  bear  upon  the  station’s 
programming. 

Attention  is  directed  particularly  to  the  following  argu¬ 
ments  of  Appellee  (Brief,  p.  25,  note  18) : 

“The  Commission  is  also  concerned  with  the  insight 
into  the  area’s  needs  gained  through  civic  partici¬ 
pation  of  all  stockholders  or  directors  which  cab  be 
brought  to  bear  upon  the  station’s  programming 
through  any  effective  participation;  for  example,  a 
civic-minded  director  or  stockholder  whose  partici¬ 
pation  is  essentially  limited  to  monthly  meetings 
could  make  suggestions  and  effect  several  program¬ 
ming  changes  as  a  result  of  his  continuing  insight 
into  civic  matters”  (emphasis  added). 

A  fortiori,  therefore,  should  the  Commission  have  tajken 
into  account  South  Florida’s  proposal  for  “effective  {par¬ 
ticipation  ”  through  programming  committees  by  its  owners 


1  Appellee  also  argues  (Brief,  p.  25,  note  18)  that  Scputh 
Florida  ignores  that  Trammell  had  a  civic  background 
outside  Miami.  South  Florida  did  not  ignore  such  back¬ 
ground,  but  merely  pointed  out  that  in  weighing  its  signifi¬ 
cance  the  Commission  could  not  ignore  that  it  had  nothing 
to  do  with  Miami  (Brief,  p.  21,  note  14,  Second,  )ast 
sentence). 
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with  outstanding  civic  knowledge.1  Appellee’s  attempt,  at 
another  point  in  its  Brief  (p.  38,  note  28),  to  defend  the 
Commission’s  unsupported  refusal  to  consider  this  pro¬ 
posal  rings  hollow:  the  best  it  can  muster  is  the  assertion 
that  “administrative  arrangements”  like  this  “are  matters 
of  individual  licensee  judgment  not  warranting  a  prefer¬ 
ence”.  The  issue  here,  of  course,  is  not  whether  such  an 
arrangement  warrants  a  preference,  but  whether  it  can  be 
read  out  of  the  case. 

Appellee’s  attempts  to  defend  the  Commission’s  proc¬ 
esses  in  considering  the  factor  of  local  residence  are  no 
more  successful.  South  Florida  had  argued  (Brief,  pp.  16, 
18-25)  that  in  the  case  of  this  quality,  as  of  the  other  quali¬ 
ties  bearing  upon  reliability,  there  had  to  be  more  than  a 
mechanical  addition  of  the  percentages  of  stock  held  by  local 
residents;  that  the  Commission  must  also  consider  the 
extent  to  which  the  locally-resident  owners  participated  in 
the  station’s  affairs.2  Appellee  does  not  even  attempt  to 
argue  that  the  Commission  gave  such  consideration  to  the 
residence  factor.  On  the  contrary,  the  only  argument  it 
makes  is  that  separate  consideration  of  the  local  residence 
factor  is  unnecessary,  because  “it  is  subsumed  under  and 

1  South  Florida  will  have  six  stockholders  committees ; 
three  of  these  will  function  in  direct  connection  with  the 
operation  of  the  station  in  the  areas  of:  (1)  program 
policy;  (2)  agricultural  programs;  and  (3)  public  relations 
and  public  welfare.  Jones,  Cooper,  Farrey,  and  Nance 
constitute  the  program  policy  committee  (R.  1838,  3689) ; 
Chandler,  Cooper,  Jones  and  Kuder,  all  in  agriculture  (R. 
4997-98),  constitute,  with  the  local  Agricultural  Agent,  the 
agricultural  committee  (R.  3697) ;  and  Helliwell,  Leffler, 
Lunsford,  Carpel,  Hall,  and  Nance  constitute  the  public 
relations  and  public  welfare  committee  (R.  3699).  The 
extensive  civic  background  of  these  stockholders  is  given 
in  the  Commission’s  decision  at  R.  4997-98. 

2  In  Scripps-Eoward,  Inc.  v.  Federal  Communications 
Commission,  89  App.  D.  C.  13,  189  F.  (2d)  677,  683,  the 
Court  noted,  “though  an  independent  factor,  integration  is 
nevertheless  treated  implicitly  as  related  to  local  resi¬ 
dence.” 
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better  represented  by  civic  participation”  (Brief,  p.  40). 
An  obvious  major  deficiency  with  this  argument  is  that  it 
does  not  represent  the  decisional  process  which  the  Com¬ 
mission  followed  in  its  Decision.  But,  even  more  impor¬ 
tant,  the  fact  that  it  was  found  necessary  to  make  this  con¬ 
tention  at  all  emphasizes  how  insupportable  the  Commis¬ 
sion’s  decision  really  is.  In  the  first  place,  just  as  water 
can  rise  no  higher  than  its  source,  so  the  propriety  of  the 
treatment  of  the  residence  factor  can  be  no  better  than  the 
propriety  of  the  treatment  given  to  the  civic  background 
factor;  and  as  shown  just  above,  the  Commission’s  handling 
of  that  factor  is  inadequate  and  irrational  and  is  marked  by 
discrimination  and  inconsistency.  In  the  second  place,  this 
argument  of  Appellee  flies  in  the  face  of  almost  30  years 
of  broadcast  regulatory  precedents ;  denial  of  independent 
significance  to  the  local  residence  of  the  owners  of  broad¬ 
cast  stations  would  overturn  what  is  perhaps  the  single, 
consistently-applied  touchstone  of  comparative  qualifica¬ 
tions  throughout  the  years.  Such  an  about-face  may  not  be 
decisive,  but  it  is  certainly  persuasive,  of  the  lack  of  sound¬ 
ness  of  the  position  taken.1  Moreover,  such  a  positiou  is 
obviously  unsound  as  a  matter  of  principle.  Even  if  inte¬ 
gration  of  locally-resident  owners  in  a  station’s  operations 
does  not  provide  assurance  of  responsiveness  and  respon¬ 
sibility  to  community  obligations,  certainly  knowledge  of 
local  conditions  cannot,  a  priori,  be  limited  to  those  who 
have  been  active  in  civic  affairs.2 

1  Appellee  argues  elsewhere  (Brief,  pp.  33-34),  inciden¬ 
tally,  that  “broadcast  experience”  cannot  be  subsumed 
under  “past  broadcast  records”  because  the  Commission 
has  long  treated  them  as  distinct. 

2  That  Appellee’s  arguments  are  inconsistent  not  qnly 
with  basic  principle  and  precedent  but  with  themselves 
only  serves  to  underscore  their  invalidity.  Thus,  despite 
the  argument  here  that  the  civic  activity  factor  subsumes 
that  of  local  residence,  Appellee,  in  defending  the  decision 
at  another  point,  insists  that  “local  residence”  cannot  be 
confused  with  “civic  activities”  and  must  be  treated  sepa¬ 
rately  (Brief,  p.  58,  note  43). 
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Integration  of  Ownership  With  Management 

Appellee  contends  that  South  Florida’s  arguments  on 
the  integration  factor  stem  from  a  misconception  of  the 
nature  of  the  criterion  involved  (Brief,  p.  36).  Actually 
the  shoe  is  on  the  other  foot;  it  is  Appellee’s  Brief  which 
plainly  misconceives  South  Florida’s  arguments.  As  noted 
above,  (p.  2),  it  was  South  Florida’s  argument,  first,  that 
the  Commission  could  not  rationally  ignore  the  quantitative 
aspect  of  integration — the  extent  to  which  all  the  owners 
participate  in  station  operation,  and  second,  that  in  con¬ 
sidering  the  quality  of  integration,  it  cannot  restrict  itself 
to  those  owners  with  backgrounds  of  civic  and  broadcast 
experience  who  were  going  to  participate  80%  of  their  time 
and  not  give  due  weight  both  to  other  forms  of  integration 
and  to  people  with  other  desirable  qualities. 

Appellee  (Brief,  p.  39)  tries  to  convert  South  Florida’s 
position  into  an  argument  that  it  was  ipso  facto  entitled  to 
a  preference  on  integration  because  of  the  participation  in 
the  operation  by  almost  all  of  its  stockholders,  regardless 
of  the  extent  or  degree  of  that  participation.  South  Florida 
made  no  such  argument.  Appellee  is  obviously  setting  up 
a  straw  man  in  contending  South  Florida  argued  there  is  no 
difference  between  an  owner  who  is  a  fulltime  manager  and 
one  whose  advice  is  occasionally  sought.  South  Florida 
expressly  recognized  that  differences  not  only  in  the  amount 
of  ownership  participation  but  in  the  qualities  of  the  per¬ 
sonnel  integrated  were  of  obvious  importance  (Brief,  p.  22). 

The  Appellee  argues  further  (Brief,  p.  37)  that  in  the 
factor  of  integration,  we  are  concerned  only  with  “  integra¬ 
tion  of  ownership  and  management  (or  the  station’s  day-to- 
day  operations) — and  not  supervision ,  however  close  of 
such  day-to-day  activities”.  This,  it  is  submitted,  is  itself 
an  irrational  distinction;  obviously  fulltime  supervision 
(on  matters  of  policy,  for  example)  may  be  more  valuable 
than  fulltime  involvement  in  day-to-day  operational  details. 
But  however  that  may  be,  certainly  the  Commission  cannot, 
by  setting  up  a  factor-heading  called  “integration  of  own- 
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ership  with  management” ,  ignore  either  the  lesser  partici¬ 
pation  by  those  who  are  not  managers  or  otherwise  engage 
in  the  day-to-day  operations  or  the  desirable  qualities 
possessed  by  such  participants.  And  it  is  just  suc^h  an 
irrational  process  which  the  Commission  followed  iji  the 
Decision  when  it  failed  to  compare  South  Florida’s  and 
Biscayne’s  integration  proposals — both  quantitatively  and 
qualitatively — as  a  whole:  not  only  the  broadcast  experi¬ 
ence  but  the  local  residence,  civic  backgrounds,  diversity 
of  business  background,  etc.  of  those  who  were  not,  as  well 
as  those  who  were,  80%-of-the-time  participants. 


Broadcast  Experience  and  Past  Broadcast  Record 

! 

South  Florida  argued  (Brief,  pp.  25-27)  that  the  Com¬ 
mission  artificially  created  an  extra  preference  for  Bis- 
cayne  in  awarding  preferences  to  (1)  the  Cox  and  Knight 
principals  for  “past  broadcast  record”,  (2)  Traminell, 
LeGate  and  Scott  for  “broadcast  experience”  and  (3)  the 
remainder  of  the  Cox-Knight  principals  for  “broadcast 
experience”.  Appellee’s  reply  (Brief,  pp.  32-33)  is  that 
the  factors  of  past  broadcast  record  and  of  broadcast 
experience  are  distinct  and  have  been  so  treated  by!  the 
Commission.  To  be  sure,  they  are  distinct.  The  “broad¬ 
cast  experience”  of  an  applicant  may  justify  a  preference, 
where  the  quality  or  results  of  that  experience  may  not  be 
good  enough  to  warrant  a  preference  for  “past  broadcast 
record”.  But  certainly  where  a  preference  has  fyeen 
granted  for  “past  broadcast  record”,  the  contribution  of 
experience  thereto  has  already  been  taken  into  account ;  and 
to  award  still  another  preference  for  “broadcast  experi¬ 
ence  ”  is  arbitrary.  That  the  foundation  for  the  two  is  the 
same  is  made  doubly  plain  here,  because  the  preference  Vas 
granted  to  Biscayne  principals  for  “broadcast  experience” 
in  “stations  whose  records  sustain  the  capable  trusteeship” 
of  the  principals  involved  (R.  5060). 

South  Florida  contends  (Brief,  pp.  28-29)  that  the 
Commission  committed  reversible  error  in  upholding  the 
Examiner’s  rulings  which  barred — on  the  ground  of  irrele- 


I 

i 


10 


vance — both  production  of  information  requested  from 
Biscayne  principals  and  cross-examination  of  them,  with 
respect  to  the  past  performance  of  the  broadcast  stations 
which  they  own  outside  Miami.  South  Florida  had  a  point 
of  reliance  which  clearly  made  such  inquiries  relevant  and 
proper  (R.  5077-78).  In  its  final  decision,  the  Commission 
contradicted  the  Examiner’s  ruling  and  conceded  that  the 
data  sought  to  be  elicited  would  be  relevant,  but  it  never¬ 
theless  sustained  the  Examiner  on  the  basis  of  a  new 
ruling,  a  priori ,  that  this  type  of  evidence  “could  have 
little,  if  any,  materiality”  in  the  circumstances  (R.  5017). 
In  their  briefs,  both  Appellee  and  Biscayne  defend  this 
arbitrary  ruling  at  great  length,  their  principal  defense 
being  an  attempt  to  construe  the  Examiner’s  behavior  as 
merely  preventing  a  fishing  expedition  and  as  non-preju- 
dicial  (Appellee,  Brief,  pp.  66-82;  Biscayne,  Brief,  pp.  39- 
51).  Actually,  the  Examiner  had  taken  the  simple  posi¬ 
tion  that  any  inquiry  was  irrelevant  (R.  859-69,  1225-34) ; 
and  the  Appellee-Biscayne  argument  that  no  charge  of 
dereliction  was  made  regarding  the  non-Miami  broadcast 
operation  of  Cox  and  Knight  is  refuted  by  South  Florida’s 
clear-cut  point  of  reliance  (R.  5077-78).  The  bar  to  full 
development  and  presentation  of  the  facts  in  support  of 
its  point  of  reliance  was  manifestly  prejudicial  to  South 
Florida. 

Failure  to  Make  Comparison  of  Overall  Reliability 

of  Applicants 

South  Florida  argued  (Brief,  pp.  39-41)  that  contribut¬ 
ing  to  the  overall  arbitrariness  of  the  processes  by  which 
the  decision  below  was  reached  was  the  projection  of  three 
related  advantages  in  Biscayne ’s  favor  on  the  factor  of 
reliability  into  three  independent  preferences  in  the  area  of 
ultimate  comparison  between  the  applicants.  Appellee 
urges  (Brief,  p.  63)  that  whether  there  was  a  comparative 
determination  on  relative  reliability  overall,  or  whether 
the  three  related  reliability  factors  were  given  ultimate 
independent  weight,  “the  Commission’s  final  judgment 
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would  be  the  same”  (Brief,  p.  63).  Of  course,  this  begs 
the  question.  It  is  South  Florida’s  contention  that  the 
same  judgment  may  not  have  been  reached;  that  the  pro¬ 
cedure  followed  was  conducive  to  an  irrational  judgment; 
that  in  any  event,  there  can  be  assurance  of  a  rational  judg¬ 
ment,  only  if  the  correct  procedures  are  followed. 

B.  Program  and  Policy  Proposals 

i 

South  Florida  argued  that  the  Commission  (1)  failed 
to  give  comparative  consideration  to  the  program  proposals 
of  itself  and  Biscayne  (Brief,  pp.  12-14)  and  (2)  failed 
to  give  the  proper  comparative  consideration  to  their  respec¬ 
tive  program  policies  (Brief,  pp.  11-12).  With  respect!  to 
the  former,  however,  Appellee  (Brief,  pp.  14-15)  does  no 
more  than  duplicate  the  unsupported  assertion  of  the  Deci¬ 
sion  that  a  comparison  was  made;1  it  does  not  show  t^iat 
the  Commission  gave  consideration  to  the  many  elements 
of  superiority  advanced  by  South  Florida.2  The  express 
refusal  by  the  Commission  to  consider  one  of  these  elements 
— the  substantial  amount  of  new  kinds  of  programming 
offered  by  South  Florida  (Brief,  pp.  13-14) — is  sought!  to 
be  supported  (Appellee,  Brief,  pp.  19-20,  note  11)  on  the 
ground  that  South  Florida  failed  to  show  that  the  programs 
of  Biscayne  were  not  new.  To  impose  upon  South  Florijda 
the  burden  of  showing  such  a  negative  is  highly  unreason¬ 
able.  South  Florida  established  the  highly  desirable  qual¬ 
ity  of  “newness”  for  its  programming;  it  was  incumbent 
upon  Biscayne  to  do  the  same,  if  it  could. 


1  Most  of  Appellee’s  argument  (Brief,  pp.  15-19)  is  maple 
up  of  attempting  to  answer  the  entirely  different  point 
(South  Florida  Brief,  pp.  13-14,  note  10)  that  the  Com¬ 
mission ’s  non-comparative  findings  as  to  the  adequacy  pf 
Biscayne ’s  agricultural  programming  and  local  live  pro¬ 
gramming  during  prime  evening  hours  either  rested  upon 
a  series  of  invalid  rulings  or  were  not  supported  by  all  the 
evidence. 

2  Indeed,  many  of  the  bases  for  refusing  comparative 
consideration  are  similar  to  those  condemned  in  W.  S.  But¬ 
terfield  Theatres ,  Inc.  v.  Federal  Communications  Commis¬ 
sion  (U.  S.  App.  D.  C.),  13  RR  2175,  2179-84. 
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No  more  does  Appellee  (Brief,  pp.  12-14)  show  that  the 
Commission  gave  proper  comparative  consideration  to  the 
program  policies  of  South  Florida  and  Biscayne,  in  con¬ 
cluding  no  more  than  that  “the  substance  of  each  is  equiva¬ 
lent”  (South  Florida,  Brief,  pp.  11-12).  Biscayne  argues 
(Brief,  p.  31)  that  “in  the  purest  sense”  a  judgment  on  the 
respective  merits  of  program  policies  is  the  type  committed 
to  the  Commission.  South  Florida  would  agree  if  the 
Commission,  instead  of  perfunctorily  comparing  pieces 
of  paper,  had  made  a  genuine,  thorough  review  and  com¬ 
parison  of  all  the  facts  bearing  on  the  policies,  their  origin, 
adoption  and  their  significance.  Finality  is  accorded 
administrative  judgment  only  because  it  is  exercised  on  all 
the  concrete  facts  of  a  particular  case  and  not  when  it  rep¬ 
resents  the  application  of  a  superficial  rule  of  thumb 
designed  to  obscure  them. 

C.  Diversification 

Regardless  of  the  arguments  pro  and  con  on  the  issues 
raised  by  South  Florida  in  connection  with  the  factor  of 
diversification  of  control  of  mass  media,  the  Commission’s 
decision  below  (R.  5062-65)  as  compared  to  that  in  the 
McClatchy  case  (9  RR  1190,  1220i-20k)  remains  the  best 
proof  of  the  Commission’s  arbitrariness.  It  should  be 
pointed  out,  moreover,  that  Appellee’s  arguments  are 
unable  to  fill  the  fatal  gaps  left  by  the  Commission’s  failure 
to  take  important  considerations  into  account  in  dealing 
with  the  diversification  factor.  Thus,  the  fact  that  the 
Cox  and  Knight  interests  may  have  been  vigorous  competi¬ 
tors  in  the  past  and  may  not  be  treated  as  “a  combination” 
(Appellee,  Brief,  p.  48),  is  no  basis  for  ignoring  the  obvious 
impact  upon  that  competition  (and  diversification  itself) 
through  their  present  and  future  dominant  association  in 
such  an  important  medium  as  an  NBC-affiliated,  YHF-TV 
station  in  Miami  (see  South  Florida’s  Brief,  pp.  31-33). 
No  better  proof  of  this  can  be  found  than  in  the  Commis¬ 
sion’s  own  action  in  requiring  the  separation  for  the  future 
from  the  Biscayne  group  of  media  interests  of  one  of  the 
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two  Cox-Knight  standard  broadcast  stations — which  in  the 
past  engaged  in  the  same  type  of  competition.  If  it  is  not 
in  the  public  interest  for  Cox  and  Knight — in  view  of  tlieir 
association  in  Biscayne — to  continue  to  own  two  of  |the 
nine  Standard  Broadcast  Stations  in  Miami,  how  n^uch 
more  injurious  to  the  public  interest  in  diversification  is 
their  close  and  dominant  association  in  this  major  TV 
station  while  retaining  the  only  two  daily  newspaper?  in 
Miami!  Similarly,  even  if  the  NB C-Trammell-Biscayne 
nexus  is  not  the  same  as  the  network-station  relationship  in 
two  earlier  cases  (Appellee,  Brief,  pp.  53-57),  that  affc^ds 
no  basis  for  not  taking  into  account  the  plain  tie-up,  the 
obvious  restraint  upon  the  free  market  in  affiliations  and 
the  undoubted  impact  upon  diversification  which  is  involved 
(South  Florida,  Brief,  pp.  33-34). 


The  issues  presented  by  South  Florida’s  arguments 
are  appropriate  for  judicial  review,  and  the  errors  tlius 
shown  require  judicial  correction 

In  its  Brief,  South  Florida  argued  that  on  point  affer 
point  in  the  decision  below  the  Commission  followed  a 
course  which  was  legally  (not  factually)  invalid:  that  the 
Commission  refused  to  consider  all  the  facts  pertinent  to 
findings  it  made;  that  it  refused  arbitrarily  to  consider 
preferences  urged  by  South  Florida;  that  its  rulings  as!  to 
relevancy  of  certain  evidence  rested  solely  on  fiat;  that  in 
giving,  or  denying,  comparative  consideration  on  certain 
points,  it  applied  standards  in  a  manner  which  was  capri¬ 
cious,  inconsistent  and  discriminatory;  that  in  determinihg 
preferences,  its  decisional  processes  or  its  rulings,  express 
or  implied,  were  irrational.  In  sum,  it  was  South  Florida’s 
contention  that  the  decision  below  was  reached  by  processes 
so  consistently  discriminatory,  capricious  and  otherwise 
erroneous  that  South  Florida  was  denied  a  fair  hearing 
and  a  decision  reached  in  conformity  with  legal  standards 
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imposed  to  preclude  arbitrariness.  In  the  Summary  of 
Argument  to  its  Brief,  South  Florida  stated  (p.  9) : 

. .  the  sheer  capriciousness  in  this  case  cannot  be 
insulated  from  judicial  correction  by  verbalization 
of  any  formula  of  administrative  discretion.” 

In  its  Brief,  Appellee  resorts  to  just  such  a  verbal 
formula  in  its  efforts  to  support  the  decision.  It  urges, 
in  arguing  practically  every  point  raised  by  South  Florida, 
that  all  the  Appellant  is  seeking  is  a  substitution  of  the 
Court’s  judgment  for  that  of  Commission  upon  matters 
confided  to  the  latter’s  discretion. 

Appellee’s  basic  argument,1  though  stated  in  various 
forms,  is  that  South  Florida  is 

“  .  .  .  inviting  the  Court  to  depart  from  its  role  of 
correcting  legal  error  and  to  substitute  itself  for  the 
Commission  in  making  the  expert  administrative 
judgment  as  to  which  applicant  will  better  serve  the 
public  interest”  (Appellee,  Brief,  p.  64). 

And  as  shown  above,  South  Florida’s  arguments  are 
repeatedly — but  incorrectly — restated  in  a  manner  which 
forces  them  into  that  mould. 

It  is  submitted  that  South  Florida’s  arguments  do  not 
seek  a  review  of  questions  which  go  only  to  the  soundness 
of  administrative  discretion.  The  crucial  issue  presented 
by  this  appeal  is  not  whether  the  Commission’s  decision 
was  right,  but  whether  it  was  properly  arrived  at — not 
whether  it  gave  proper  weight  to  the  evidence  and  prefer¬ 
ences  found,  but  whether  the  decisional  processes  adopted 
were  arbitrary  and  irrational  and  denied  a  fair  hearing. 
This  appeal  does  not  seek  a  decision  from  this  Court  telling 
the  Commission  what  it  must  decide  on  the  facts,  but  that 
whatever  new  decision  is  reached  must  be  free  of  the  arbi- 


1  The  pattern  of  Biscayne ’s  Brief  is  the  same. 
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trary,  discriminatory,  inconsistent  and  otherwise  Unlaw¬ 
ful  processes  which  so  permeate  the  present  decision.* 

The  statutes  and  the  Courts  have  not  granted  unlitnited 
rein  to  administrative  agencies  in  deciding  cases  within 
their  jurisdiction.  Entirely  apart  from  questions  of  con¬ 
formance  to  statute,  standards  have  been  established  with 
which  administrative  determinations  on  facts  and  policy 
must  comply  if  they  are  not  to  be  subject  to  judicial  cor¬ 
rection.  Basically,  these  standards  are  all  designed  to 
ensure  an  exercise  of  administrative  judgment  which  will 
not  be  “arbitrary,  capricious  (or)  an  abuse  of  discretion” 
(Administrative  Procedure  Act,  Section  10(e),  5  pSC 
Section  1010(e)).  ! 

In  the  broadcast  field,  the  Johnston  case  (85  App.  D.  C. 
40,  175  F.  (2d)  351)  sets  out  the  basic  framework  for  a 
valid  administrative  decision.  Other  cases  have  given 'Con¬ 
crete  meaning  to  some  of  these  standards  and  have  filled  in 
some  of  the  interstices.  Not  all  of  the  requirements  are 
“procedural”  in  the  narrow  sense  that  Appellee  and 
Biscayne  would  have  it.  For  example,  in  making  a  find¬ 
ing  or  conclusion,  or  in  awarding  a  preference,  the  Com¬ 
mission  must  give  genuine  consideration  to  all  facts  Rele¬ 
vant  to,  and  on  both  sides  of,  the  question  at  hand  {Demo¬ 
crat  Printing  Co.  v.  Federal  Communications  Commission, 
91  U.  S.  App.  D.  C.  72,  202  F.  (2d)  298;  Plains  Rgdio 
Broadcasting  Co.  v.  Federal  Communications  Commission, 
85  U.  S.  App.  D.  C.  48,  175  F.  (2d)  359).  Similarly,  j  the 
Commission  cannot  be  inconsistent  in  the  standard^  it 
applies;  standards  applied  to  one  situation  cannot  be 
ignored  when  another  but  basically  comparable  situation 
is  presented  {Hall  and  Granville  Television  Co.  v.  Federal 
Communications  Commission,  U.  S.  App.  D.  C.  (No.  13231, 

1  South  Florida  necessarily  has  to  set  forth  and  review 
the  facts  of  the  case  in  detail  in  order  to  explain  its  con¬ 
tentions  and  to  demonstrate  the  invalidity  of  the  means 
employed  by  the  Commission  in  handling  those  facts.  £ut 
the  adducing  of  the  facts  as  a  predicate  for  arguments  as 
to  legal  error  obviously  is  not  the  same  as  arguing  abbut 
the  facts  themselves.  i 
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decided  September  6,  1956)).  In  the  case  of  all  the  stand¬ 
ards  and  their  individual  applications,  fairness  and  reason¬ 
ableness  are  the  basic  ingredients.  It  is  necessary  that 
“the  process,  the  premises,  and  the  judgment  are  not 
arbitrary”  ( Pinellas  Broadcasting  Co.  v.  Federal  Commu¬ 
nications  Commission  (App.  D.  C.,  230  F.  (2d)  204,  206, 
cert.  den.  350  U.  S.  1007).  Only  if  the  Commission  “con¬ 
siders  the  issues,  reaches  reasoned  conclusions  and  renders 
reasoned  judgment”  is  its  decision  free  from  judicial 
review  (Tampa  Times  Co.  v.  Federal  Communications  Com¬ 
mission,  97  App.  D.  C.  256,  259,  230  F.  (2d)  224,  227). 

It  is  South  Florida’s  contention  that  the  Commission 
was  arbitrary;  that  its  decisional  processes  were  not  fair 
and  reasonable,  on  point  after  point.  In  its  Brief  it  showed 
that  the  Commission,  on  point  after  point,  either  failed  to 
consider,  or  for  invalid  reasons  refused  to  consider,  all  the 
facts  and  considerations  relevant  to  a  preference  factor 
under  consideration ;  that  standards  and  facts  were  treated 
inconsistently  and  irrationally ;  that  double  standards  were 
employed — in  short  that  the  decision  below  is  so  pervaded 
with  capriciousness  that  it  cannot  be  permitted  to  stand. 
More  than  a  showing  by  the  Commission  of  verbal  aware¬ 
ness  at  some  points  of  some  of  the  requirements  for  a  valid 
decision  or  the  repeated  assertion  by  Appellee  in  the  Reply 
Brief  that  those  requirements  were  observed  is  nesessary 
to  remove  the  issues  raised  from  judicial  review.1 

One  final  argument  advanced  by  Appellee  to  insulate 
the  errors  below  in  two  areas  from  judicial  correction  can 
be  disposed  of  briefly.  The  Commission — though  not  Bis- 
cavne — argues  that  South  Florida’s  contentions  regarding 
the  Commission’s  handling  of  certain  aspects  of  the  broad¬ 
cast  experience  and  integration  factors  cannot  be  advanced 
to  this  Court  on  the  ground  that  they  were  not  first  advanced 

1  Certainly,  it  is  no  less  important  that  the  Commission 
properly  consider  the  evidence  presented  and  apply  policy 
and  standards  to  them  logically,  consistently  and  reason¬ 
ably,  than  it  is  for  pertinent  evidence  to  be  received  in  the 
first  place. 
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to  the  Commission  (Appellee,  Brief,  pp.  35,  41).  It  cites 
Section  405  of  the  Communications  Act1  and  two  cases: 
Democrat  Printing  Co.  v.  Federal  Communications  Com¬ 
mission,  91  U.  S.  App.  D.  C.  72,  202  F.  (2d),  298  and  United 
States  v.  Tucker  Truck  Lines,  344  U.  S.  33. 

The  Commission  clearly  misconceives  the  meaning  of 
Section  405 ;  the  two  cited  cases  are  not  in  point.  Ini  the 
Democrat  case,  supra,  the  Appellant,  who  was  attacking 
the  validity  of  a  construction  permit  for  a  station  that 
would  cause  it  electrical  interference,  made  two  engineer¬ 
ing  arguments  that  it  had  never  made  to  the  Commission, 
either  in  its  exceptions  to  the  Examiner’s  decision  or  ini  the 
petition  for  rehearing:  (1)  that  the  construction  permit 
involved  deviations  from  the  Commission’s  Standard^  of 
Good  Engineering  Practice  that  were  so  far-reaching  as  to 
amount  to  a  change  in  Commission  policy — which  could  jnot 
lawfully  be  made  in  a  proceeding  where  an  Examiner 
presides;  and  (2)  that  there  was  nothing  in  the  record  to 
justify  the  Commission’s  departures  from  its  Standards. 
This  Court  held  that  these  two  arguments  should  have 
first  been  presented  to  the  Commission. 

In  United  States  v.  Tucker  Truck  Lines,  supra,  a  mojtor 
carrier  appealed  to  a  district  court  to  set  aside  the  issu¬ 
ance  by  the  Interstate  Commerce  Commission  of  a  certificate 
of  public  convenience  and  necessity  for  a  route  extension  to 
another  motor  carrier  on  the  ground  that  the  evidence  flid 
not  show  need  for  the  additional  service.  On  the  day  of  the 
hearing  in  Court,  the  protesting  carrier  moved  to  amind 

its  petition  so  as  to  raise,  for  the  first  time,  the  argument 
_  i 

1  Section  405,  47  U.  S.  C.  A.  Section  405,  so  far  as  per¬ 
tinent,  provides  that: 

“The  filing  of  a  petition  for  rehearing  shall  not  be 
a  condition  precedent  to  judicial  review  of  any  .  j.  . 
decision  .  .  .  except  where  the  party  seeking  such 
review  ...  (2)  relies  on  questions  of  fact  or  law 
upon  which  the  Commission  has  been  afforded  no 
opportunity  to  pass.” 


! 
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that  the  Commission’s  action  was  invalid  because  the 
Examiner  had  not  been  appointed  pursuant  to  the  Adminis¬ 
trative  Procedure  Act.  The  District  Court  allowed  the 
amendment  and,  on  proof  that  the  appointment  had  not 
been  in  accordance  with  that  Act,  invalidated  the  certificate 
without  going  into  the  merits  of  the  issue  originally  ten¬ 
dered.  The  Supreme  Court  reversed,  holding  that  the 
carrier  had  many  opportunities  to  raise  the  jurisdictional 
argument  during  the  administrative  proceedings  and  that 
its  advancement  of  the  jurisdictional  point  had  come  too 
late. 

Obviously,  neither  case  is  in  point.  In  these  cases,  the 
questions  held  to  be  presented  too  late  raised  distinct  and 
new  issues  that  had  never  before  been  otherwise  presented. 
In  the  instant  case,  however,  South  Florida  put  squarely  in 
issue  and  made  extensive  contentions  regarding  both  the 
overall  matter  of  reliability  and  the  significance  flowing 
from  the  more  particular  factors  of  broadcast  experience 
and  integration  (R.  6652,  6653-54,  6656,  6661-63,  6668,  6684- 
87,  6690-93). 

Moreover,  the  Commission’s  manner  of  handling  the 
broadcast  experience  and  integration  factors  was  the  very 
approach,  basically,  which  Biscayne  urged  (see  R.  4406-07, 
4475-76,  5071),  with  which  South  Florida  and  the  other 
applicants  took  issue  and  which  was  clearly  embraced 
within  the  scope  of  the  questions  presented  to  the  Commis¬ 
sion.  That  presenting  those  issues  to  the  Commission  again 
is  both  futile  and  unnecessary  is  plain. 

Respectfully  submitted, 

Peter  Shuebrtjk, 

Attorney  for  South  Florida  Television 
Corporation,  Appellant 


November  8,  1956 
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